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IN THE UNITED STATES BANKRUFTCY COURT

FOR THE DISTRICT OF DELAWARE
In re: Chapter 11
DHP HOLDINGS TT CORPORATION, etal,! | Case No. 08-13422 (MF'W)
Debtor, Jolntly Administersd
Related to Docket No, 164 and 193

ORDER APPROVING DEBTORS" MOTION FOR ENTRY OF AN ORDER (A)
APFROVING ASSET PURCHASE AGREEMENT AND AUTHORIZING THE SALE OF
THE DEBETORS' FMI CONTRACTOR DUSINESS ASSETS OUTSIDE THE
ORDINARY COURSE OF BUSINESS TO FMI PRODUCTS, LLC, OR A HIGHER AND
BETTER BIDDER; (II) AUTHORIZING THE SALE OF ASSETS FREE AND CLEAR
OF A1L LIENS, CLAIMS, ENCUMBRANCES AND INTERESTS PURSUANT TO
SECTIONS 363(A), (F) AND (M) OF THE BANKRUPTCY CODE, (Ill) AUTHOREZING
THE ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS
AND UNENTIRED LRKASES: AND {1V} GRANTING RELATED RELIFF

The Motian for Order Approving Debtors” Motlon for Entty of an Onder (A) Approving
Asset Purchase Agreemnent and Authorizing the Sale of the Debtors® FMI Contractor Huginess
Assers Cnitside the Ordinary Course of Business to FMI Produgts, LLGC, or & Higher and Better
Bidder; (II) Authorizing the Sale of Asseta Fres and Clsar of All Liens, Claima, Encumbrances
and Interests Pursuant to Sections 363(a), (f) and (m) of the Bankuptey Code, (L) Autharizing
the Assumption and Assignment of Certaln Execatory Contracts and Unexpired Lesses; and (1)
Cranting Related Relief (the “*Motion™) filed by the captioned deblors and debtors-In-possession
(“Debtors™) was filed on Febroary 11, 2005,

The Court having reviewed and comaidered (i) the Motion, {ii) eny objectiona thereto, (iii)
the arguments of counse! made, and the evidence proffersd or adduced, at the hearing on the

Motion (the “Sale Heating™) and (iv) the record of this eutire chapter 11 case; and it appeating

' The Debtors ix these cases, along with the last focr digiee of sash Debor's Faderal tax dentification numbe, oz
DHP Holdings It Corpatstion (5945); DESA LLC (5717); DESA Heating LLC (E137); DRSA Spechulty LLC
(8143); DESA PM1 LLC (B146); wnd DESA IP LLC (8149), The addresy Sar sach of the Detitors 1 2701 Industrial
Drive, Bowling Green, KY 42101,
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that the relicf requested in the Motion 3 in the bast interests of the Debtors, their estates and
craditors, and other parties-in-interesy; and after due delibaration thereon; and good canse
appearing therefor,
THE COURT HERERY FINDS AND DETERMINES® that:
1. On Dessmber 29, 2008 {the “Petition Dats™), cach af the Debiors Hlcd & voluntary
l petition for rellefunder Chater 11 of Titls 11, Unired States Cods (the *Bankrupiry Code™).
2. Since the Petition Date, each Debtor hes continuad in posseasion and management of

its businpas end property es & debior-in-possession pursuazt to §§ 1107(s) and 1108 of the
Bankruptey Code. :
3, No trastes or examingr has bean eppolmtsd in any Debtor's Chapter 11 case.
4, On Felruary 11, 2009, Debiots filed the Motion for Order Approving Debtors'
Motion fot Entry of an Order (A) Approving Asset Purchase Agreoment and Authorizing the
Sale of the Debtors® FMI Contrector Business Assets Quiside the Ordinary Course of Business to
FMI Produets, L1.C, ar a Higher and Better Bidder; (II) Authorizing the Sale of Assety Froa and
Clear of All Liens, Claima, Encumbrapces and Interesty Pursuant to Sections 363(), (£} and (1)
of the Bankruptcy Code, (TIT) Authorizing ths Assumption and Assignment of Cartain Executory -
Contracts and Uncopired Leases; and (V) Granting Related Relief (the "Motion™) [Dockot 164];
and on February 19, 2009, thix Court entered an Order (A) Approviag Bid Procedures for the
Sale of the Debtors® FMI Contractor Business Assats, (B) Scheduling an Anction and Hesring to

-

Consider the Sale and Approve the Fortn and Manner of Notice Ralated Thareto; (C)
Establighing Procedures Relaring 1o the Asmmption and Assigmment of Ceriain Contracts,
Including Notice of Proposed Cure Amounts, {I) Approving Breek-Up Fess; and (E) Grenting
Related Relief (the “Order”) Mocket 193].

1 Ehdingxnt‘htduﬂhﬂmhmdumhaiﬂmpfhwandmhuimuﬂrwshﬂhmuduﬁnﬂingsuf _
fict when spproprixte, Heo Fod, B Benkr, P. 7052 i

2-
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5. The Court has jurisdiction over the Mation purmuant to 28 U.5.C. §§ 157 and 1334,
| This mntter is 2 core prococding porsuant 10 28 U.S.C. § 157(bX2HA), () and (O). Venue of
this case and the Motion in this District i proper under 28 U.3.C. §§ 1408 and 1409,

6. The stetutory predicates for the reliaf sougltt in the Motion are Sections 105(e), |
363(L), (f). (m) and {n) and 365 of the Bankrupicy Cods snd Fed. R. Banle, P, 2002, 6004, 6006
&nd 9014, Pursuent to the Moticn, the DeMors seck an Order mthorizing the Debtors DHP
Holdings IT Corporation, DESA Heating, LLC, and DESA IP LLC (collectively, “Scllec™) to: {t)
sell the FMI Contractor Business agsets (collectively, “Assets™), fres and clear of Licns, Claims,
Encurnbrances and Interesty (as hereinafter deflned); (1i) to assume and wssign contracts pursusat
I to and on the tenma and conditiony described in the Asser Purchase A preemeont (“Agreement™)
wilk, the Buyer,  oopy of which is attached hereto ss Exhibit “A™ and incarporsted horein by
referemee. Capitalized terms used, but not defined hevein, shall have the meaning set forth in the
Agreemond,

7. Proper, timely, adequate and sufficient notice of the Mation and the Bale Heering hag
been provided; such notice was good, sufficiett, and apywopriate voder the particular
circumstances; and no other or further notice of the Motion, the Sale Hearing or the eotry of this
Order shali be roquired

et — mw——n

8. A'munabl: opportunity te obizct or be heand regarding the rellef regusgted in the
Mation has been afforded to all interested persons and entities.

T

5. The Seller ia the sole and lawfu] owner of the Assats.

10, HeBuw‘saﬁthinmAwmwmmmmm&ﬂﬁm '
gssume, assign, sell and tranafer the Assets to the Buyer md to undertzke other related
tranzactions. The Buyer's offer tn purchase the Aseets as reflected in the Agreoment is the

DOCS_ DE:I4613R.1
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highest end best offer received for the asle of the Assets and the agyumption and arsignment of
contracts under the Agreement (the “Assigned Contracts™),

I1. The purchase price to be paid by the Buyer is fiir and constitutes reasonably

 equivalent value and reasonsble market valur for tho Assets and the Assigned Contracts under
the Agreement, Continental Aypliances, Enc, is the Back-Up Bid as that term is defined in the
Bidding Procedures Order previously epgroved by this Court at $7,350,000 plus payment of the
Break-yp Fr=.

12 The Buyer {s 8 purchaser in good faith with respeet w the Assets and the Assigned
Cuntmtauthﬂteunhundinﬂmﬁnuﬁz(m}oft}nwm The Agresment was
negotiated, proposed und entared imto by the parties in good faith, from arm’s length bargaining
positions and withaut collusion and, thersfore, the Buyer is entitled 1o the protections of Sactien
363(m) of the Bmkmptny%vdthmpecttﬂthaﬁmetumd&migud Comtracte, Nejther the
DwMHmrmeBumhmmmhmycmdumﬂmwmumpunﬂtmmm
be voided imder Section 363(n) of the Bankrupicy Code.

13, The Debtory have articulated sound business reasons for cansuminating the
Agreement, galling the Assets and assuming and assigning the Assigned Cortracts as set forthi in
the Motion and the Agreement outside of a plan of reorganizetion, and it is 2 reagonable exercise 5
of the Debtors’ business judgment to consummate the transactions wontempieted by t
Agrestnent,

14.1he3eﬂﬂmayseuaudmnfmthemmmmummdmignﬂmAmigmd
&nmmmeﬂwmnmmnummmallﬂwuuMﬁmdmmﬁedmﬂm ’
Agrettnent frae and clear of all Licns and Cleims (as hercinafier defined) in accordance with
Sections 105, 363(f) and 365 of the Bankruptcy Code, exoept as otherwise explicitly provided in
the Agreement, As g condition to pueelsing the Assets and for the assumption and 2ssignment

DOCE_DE46134.1
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of the Assigned Coniracts, end except es otherwise explicitly provided in the A presment, the
Buyer roquires that: (a) the Assets and the Acquired Contracts be sald free and clear of all [isns
end Claims; and (b) the Buyer shall have no lisbility whatsocver for any obligations of or claims
(inchuding without limitation as defined In Section 101(5) of the Bankruptey Code) against the
Debtors. The Buyer would mot enter into the Agreement and consurmmate the transastions
comemplated by it, thus sdversely affecting the Debtors’ estates, if the sale of the Asscts and the
assurnption and assignment of the Assigned Contracty to the Buyer wers not fros and clear of all
Liexts and Claims or if the Buyet was o7 would be Hable for any ohligations of or claims
({ineluding without limitation 83 defined in Sections 101(5) of the Bankruptey ﬁode)ngzimttha
Debtors, except as otherwise explicitly nrovided in the Agreement.

13, The essumption, essignment, sale and transfor of the Assets and the Assigned
Contracts to the Buyer is or will be a legal, velid and éﬂmﬁw.m&rofﬂm:kmmdthe
Assigned Contracts, and will vest the Buyer with all right, tifls s interest in and o the Assets
and the Assigned Contracts, fmr: and clear nfali Liens and Claims, except as otharwise explicitly
provided in the Agreement,

16. An injunction agninst creditors and third perties from pursuing any Lisps and Cleims
against the Amsats and the Assigned Contracts 2nd ﬂmBuyerisnm#mtolﬂd:ﬁcﬁwBuyertc;
close woder the Agresment; the ispunnce of such an injimetion is thepefire necrasary to pvoid
ltreparable injury to the Trebiors® estates, and wil} benofit all creditors.

IlmﬂHmnhwmhthmwmﬂmmhmwhm@mwwwﬂmﬁhg
notios of cure amaunta and opportunity of conemperties to objett) that the Debtors are pot in
defanit of any obligations under the Assigned Contragts, other than those propossd to be cured
under the Agreement.,

@o11/055
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18. Cancilla Properties II, LLC has e valid cure eleim in the amount of $101,333.15 (the
“Cmdﬂaﬁueﬂhimﬂwﬁnhmmbnpﬂdinmmmﬂmwimmympﬁmmmt
of ity lease with the counterparty Debicr,

19, Adequaie assurance exists {including by providing notice aesumption and asslgnment - i
end opportunity of countarperties to ehiect) that the Buyer will fully pacform all future
obligations under the Assigned Contracts being assamed and assigned 1o the Buyer.

20. The Court acimowledges that appropriate notice was given to the partiea to the
Assignad Contracts and no objestions to safd aenumnption and assignment have been filed with
the Court (other tham the objection to cure amonnt Aled by Cancilla Properties IT, LLC, which is
eddressed by this order above),

ACCORDINGLY, IT IS HERERY ORDERED as follows:

A, The Motion 35 herelry GRANTED.

B. -ThuCnurt’sﬁndlngsmhnmantﬂdbymfm

C.  Any objestions to the relief requested thersin that have not besn withdrawn,
waived, qar actiled, and all rescrvetions of rights Included in such objections, with the sxesption
| uftﬁm“rlﬂ}mwmh(}mlﬂammﬁm. are overruled on the merits and deniod The
Agroement and all of the transastions contemplated thereby aro hereby approved and Debtors are
bereby authorized, empowered and dirested to perfram ite obligations under the Agreement and
to take such action a I§ necessary (o effectuate the terms of the Agreemens, without any fither

S~ Anaewmr v

I corporate authorization or Order of this Court.
D,  Pursuant to Sections 105, 363(b) and (£), and 365 of tho Bankruptcy Code, the i
Seller iy hereby euthorized, empowsred and dtected to assume, assign, soll and otherwise
transfer the Agsets and the Assigned Contracts 1o the Buyer pursumit to and in accordance with
the termsa and conditions nfmcwm and, except &9 otherwise explicitly provided i the

DOCS_DE#6138.)
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Agreement, title ta the Assets and the Assipned Contracts shall pass to the Buyer at the Closing
Dato free and clear of any and all Hens (including mechanics’, iaterialmens’ and other
¢onsenkual snd non-conacnsnal licns and atpmtory liens), security Inierests, encumivances and
claims (including, but not limited ta, any “claim™ es defined in Section 101(5) of the Bankruptcy :
Codc), reclamation claims, mortgages, deads of trust, pledges, oovanants, restrictions,
kypothecations, charges, indentures, loan agreements, ingtruments, contracts, leases, liconses,
options, rights of first refusal, offts, recoupment, ights of recavesy, judgmente, orders and ;
decrees of any Court or foreign or domestic governmental entity, clajms for reimbursement,
contribution, indemnity or excneration, sssignment, preferences, debts, sharges, guits, rights of l
recovery, interests, products liability, attet-ego, environmental, succsssor Hahbility, tax linbilities '
ineluding any claims of the California State Board of Equalizetion, the California Franchise Tax
Board and the California Employment Development Depertment, causes of action and claims, to
Theﬁ:llestmctmtufﬂwlnw,inmhmawhdhamnﬁmmmmeim&mmﬁhd
ot vofiled, mhﬂﬂdmmmmmmwdﬁ.pwﬁmdmm&md,nﬂwﬂ
ot disalicwesd, comtingent or non-contingent, liquidated or unliquidated, matured or ynmatured,
materiel or nan-material, disputed or undisputed, or known or inknown, whether atising befors,
vm, ursubsaqumtto the Petition Date, wheiher imposed by agreement, undurmndlns. law,
equity or otherwiss, and interssts (collectively, the “Lisns and Claimes”), with all lmch Liens gnd
Claims upon the Assets and Assigned Comtracts to be unconditionally seleased, discharged and
terminated, with any valid Lisas and Claims to attach only 2o the proceeds of the transaction with
th:sameprloﬂty,wﬁdity,fmmduﬁeﬂmtheymmdwithmmmﬂmmm !
Assigned Contracts before the Closmyg Dute except 89 specifically sst forth in the Agreement.

E  Pusumntto 11 U.E.C. § 365(), {¢) and (f), the Seller in mthorized o esyurmne gnd

ERTeT

i [ Dl I

aasign the Assipned Contesets to the Buyer, In connsction with such assumption and

-1

DOCE_DE:146130.1

_— TRADEMARK
REEL: 003978 FRAME: 0193



0472872003 16:22 FAX 213 243 41338 ARMOLD & PORTER,LLP @ o14/0585

USPTO 3/31/2008 B:19:45 PM PAGE 13/054 Fax Berver
TO:DIANE M. LaMBILLOTTE COMPANY:777 SOUTH FIGUEROA STREET

essignment, the Cancilla Cure Claim {&md any other cure cleims with respect to the Assigned
Contraets under section 365 of the Bankruptcy Code) aball be paid by the Buyer in full on the
Closing Date.

F.  The essurption, asslgument, salundtrmsfer of the Assets and the Assigned
CmmuhtheBuynpumunﬂmth:Amanmﬁmmnlngd, valid and affective tranafer
and sball vest the Buyer with all right, title and interest of the Seller in and to the Assets and
Amsigned Contracts 5o transferred.

G, Tﬁa&dnmdﬂmﬁgmemmt&hnﬂbeblndhgupmmdﬂnﬂinummthe
baneﬁtpf,thencbtummdtheBuw,nnd&drrup:eﬁwwmmdpwmimdM@n. ‘
including without litiitetion, any chapver 11 or 7 trustes beseinafter appointed for the Debtors. '

B.  This Connt shall retain exclusive Jurlsdiction to enforce the provisions of this
omumdmwmmmwmm“mmms)mmmm.mm or
the rights and duties of the parties hereumder ar thersunder or any issues relating to the
Agreemettt énd thiz Order including, bt net Emited 10, interpretation of the tems, conditions
mmﬂﬁmmf,mmmmmdmﬂrﬂmMmdﬂmﬁm
| Contracts, and all issues and disputes arising in conneotion with the relief authorized hereir,
inclusive of those concerning the assumption, assignment, sale and transfer of the Assats and the
Assigned Contracts free and cloar of Liens and Claims,

L Onthe Closing Date, cach creitor of the Debtors is authorized snd directed to
cmutemhducmmmhndtnknaﬂuﬂlurmﬁnusumayhermnnnbl}'mmmymmlmniu
LimaundCln.imangainatm'inth:Amandth:Amipuannum,ifmy.usmc:hLiammd i
Claims may have been recorded or may otherwise exist. '

8 On Febroary 6, 2009, this Court sntered that certain Final Order (1) Authorizing
TheDemeuUm(hhﬂnﬂmmjandmﬂmﬁnquuumhaﬁonhPmﬁﬁm

TR

DOCH_DE:146]33.1

TRADEMARK

REEL: 003978 FRAME: 0194




04/28/2003 16:228 FAY 213 243 41393 ARNOLD & PORTER,LLFP @o15/0585

USPTO 3/31/2009 8:19:45 DM PAGE 14/0%4 Fax Garver
TO:DIANE M. LAMBILLOTTE COMPANY:777 SOUTH FIGUEROA STREET

Lenders [Dockot No. 132] (the "Final Cash Collsteral Order'). The Buyer shall, on the Closing
M.MMPWHW(MWGMMMSMMWMMWMM
datnmhmumbammepaynbluthmumdu),netofmyamomupmbhmﬂ:hdpmﬁmnsm
furtlmnrhednﬁngmmmforﬂuﬂlqdﬁucﬂymﬁahmﬂﬂmMmAm(asdeﬁnedin
the Final Cash Collateral Order) for application to the Prepetition Senior Indebiodneds (as
defined in the Final Cash Collateral Order) in accordance with the termns and conditicns of the
Finel Cash Collateral Order.

K Eanhandwmfedcml.m,mdluculmemnuiw.mﬂngofﬁmm
dopmmmdﬂluﬂmpmﬁu,pmommmﬁﬁuahhmbyd{mmdmmmthisordwfm
murdaﬁmmmndmwmwtheﬁmﬂﬂdﬂr,mmhmdm&ﬁﬂcmm
Asgets and the Assigned Contracts conrveyed to Buyer.

L. Ifmypﬂmnmmﬁtyihmhmﬂndﬁnmdngmﬂ,mﬂmwn'u
liens, /ts pendens, or other docutnents or agresments evidencing Lisns end Clafms sgaingt or jin
thcAasutamdﬁsnisncdCuntruutsnhnlinnth:wdeﬂvmbdmtlm}hhmbefm-thecloﬁng
Dam,hmnpﬁfurmfnrﬁﬁngnndemmwdbymcwwmﬁes,mhaﬂmmm
imtmmrmuofalﬁﬂfmﬁun,mmofaﬂummdﬂﬂmsmmepammmﬁvhmﬁﬂl
Tespect to the Assots and the Assigned Contracts ar gtherwise, the Debstors are hersby authorizod i
| tamemmmmhmmmmmmmmwmmﬂfm
PeTsan or entity with respect to the Assets and Assigned Contracts.

M.  Effestive upon the Closing Date (after all payments required hereundar have been
maade), ali partles and/or entities esserting Liens and Claims and/or contract tights against the
Asgets and Assigned Contrasts gxc hereby permanantly enjoined aud juechuiad from, with
respect 1o such Liens and Clajms: (1) asserting, commencing or continuing in any manner any
aﬁmnmhﬂﬁeﬂuwmmyofihmbsidim‘iﬂ, nﬂﬁﬂes,mmorﬂﬂimmil;yﬂf

[P
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their respective directors, officers, agents, members, partners, representatives and employoes or

any lender to any of the foregoing entities (all much persons and entities including, Without

Hmitation, such lenders are collectively referred to 23 the “Protected Parties™) or Bgainst any

Protectad Parties’ assets or properties, including without Umitation the Assets ard Assigned i
Conteacts; (3) the enforcement, sttachment, collection or recovery, by any manner or means, of
sy judgment, award or decres or order against the Protected Parties or any properties or ayeia
of the Proteeted Parties, inclnding without limitation the Assets and Asigned Contracts;

(iii) creating, perfecting or enfarcing acy encumbrence of any kind agrinat the Protected Partics
OF eny proparties or mesets of the Protected Perties, including without limitstion the Anseta nod
Assigned Contmets; (iv) asserting any setoff, right of subrogation or recoupment of azty kind
ageifist any obligation due the Protscted Parties; and (v) taking any action, ip ey manner, in any

place whatsoever, that doss not conform to or comply with the provisions of this Order ex the
Agreement.

N.  The provisions of this Grder suthorizing the assumjtion, assignment and sale of
the Assets and Assigned Coniracts fiae and clear of Liens and Claims shall be self-exceuting,
and neither the Debtars, the Buyer nor any other party shall be required to exocute or file
releases, termination statements, assignments, cancellationa, consents or ather ingtruments to

[ L TETRE U N

effestuale, consummate and/or implement the pravisions hareof with respect to such asmueption,
wsigument and sale; provided, however, that this paragraph shall not excuse such parties from
performing eny and ail of their respective obligations under the Agreement,

0.  Consummation of the Agreement and the transactions contemplated thercin and '
thereby do not effect 8 do fcto merger or consolidation of the Debtors or any of them and the
Buyer or regult in the continuation of the Seller’s business under the Buyer's conmol. The Buyer
is ot the alter ega of, & suscessor in interest to, of a contisnation of the Debtors ov any of them,

a0
[
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mor is the Buyer otherwise liahle for tho Deblors® debts and ohligations excopt pursasnt 1o this
eevler or the Agreement or the other sagreements, instruments and documents entered into in
mnnwﬁmmﬁthﬂzemﬁmam@wdhumby.

F.  Allentities that may be in posseasion of sors ot ell of the Asseta and Assigned
Contracts to be conveyad to the Buyer on the Closing Date ar heroby dimoted 1o serreadear
I Pposgession of the Aspets and Assigned Contraets 16 the Buyer on the Closing Date.

Q.  Nothing comained in eny Chapter 11 plan confirmad in this case or order
coufirming any sush plan shall conflict with or derogete from the provisions of tho Agreement or
the texms of this Order, |

R.  The Agreement does not constituts n sub rosa chapier 11 plan for which approval
has been sought without the protections that 2 disclosure statement would afford, and ia not in
violation of creditors’ and equity security interest holders® voting rights,

8. ‘The asqumption, assigament, sale and transfer of tha Asscts amd Assigned
| Contracts to the Buyer constitutes & parchase by the Buyer of the Asseis and Assigned Contracts
in good faith for fhir value within the meaning of section 363(m) of the Bankrupicy Code, and
the Buyer is entitled to the protactions of section 363(m) of the Bankruptcy Code. Accordingy,
the reversal or modification on appeal of tha anthorization providad herein tn consummats the
hmﬂmmlﬁpm%ﬁemmmmmmﬂmwﬁmﬂmahﬂ
not effect the velidity of the rasnmption, assignment and sale to the Buyer, ﬁhﬂﬂ auch

ma w1

. mme e

—ur R -

authorization is duly stayed pending such appeal befors the Closing Date.
T.  The assumption, assignment and sale approved by this Order is not subject 1o 5
avoldauce pursuant to section 363(n) of the Bankrupicy Code, The congideration provided by
the Buyer for the Assets and Assigned Contracts imder the Agresment shall be deerned to
constitute reasonsbly squivelett value and fair consideration.

=11
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U, Asprovided by Fed, R. Rankr. P. 6004(k), 6006() and 7062, this Order shell be
BffcuﬂveIndenfumbluhnmediﬂclyuponit&muy,mdshﬂlnntbwnbj:uttnmym.

Dated: March33, 2009 WMo AR

The s Mary F. Walrath i

OGS DE: L4010,
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ASSET PURCHASE AGREEMENT §

' THIS ASSET PURCHASE AGREEMENT (the "Agreement”) ia made and entered
1nte a2 of this 11™ day of February, 2009, by and between FMI Prodnets, LIC, uw California
Limited Liability consparty (the *Ruyer'™), on the one hand, ind DESA FMI, LLC, a Florida
Himited linbzlfly company, DHP Holdings TI Corporation, & Delawars carporation, DESA LLC,
3 Florida Yimited liability compary, DESA Hesting, L1C, 2 Florida limited Ligbility company, :
A DESA 1P LLC, o Florida limited lisbility company (méividually and collsctively, the '

'Sellﬁr"ﬂndtowﬂmwithBuyu-,thc“hrﬁu”}nnﬂnDubwrmdDahmrinanuiun under ;
Case No. 0813422 ~ MFW (Jolutly Adminiziered) (ths “Case™) in the Uniéed States !
Bankruptey Court for the Distriet of Delgware (the "Bankrupicy Courf"),

RECITALS

A, Beller is engaged, amemg ofher things, in the busineim of manufacturing ventad
Endﬁtﬁuguﬂrcphmsyshmqvmtdmdmﬁmwhgm,mdbumhg?mplm
aud stoves, end other bearth relited prodicts and acoecoriea fir distribution to diszibusars,
installing cantrestors, spexialty hearth dealerahips, mannfachured housing and other specialty
(mmmmnﬂmmnm&mnmﬁmbuﬁmm&m“oim“fm
shall exclude, without limitation, xcept anly to the extent Schedulad purmunt to & Schodule
mnmuplatudby_aacﬁun 1.1 belaw, all relationships, custimers, ststamer listy, contracss,
interests, goodwill, tangible proparty, intangible property, and other assets awnsd or held by any
F{d[wfarmemthnhminmhmamﬁnmupemmdhy&umunduﬂwmwﬂmﬁng"m
nunﬂummm,muthw“duomidaofﬂm&ﬂufummbuﬁmhmmhMMm
"Tranaforred Butineny'").

B.  Saller wishes 10 sall to Buyer purmus to Sections 363 and 365 of Chapter 11 of
Title 11 of tho United State Coxe (il *Bankruptey Code™) substuntialy ol of the aascts wed :
hmmvﬂhudmiahg?utnﬂhnupuuﬂmoﬂhﬂBuhmﬂthﬂdmmdmﬂwﬂﬂm
tecans and condiions speified ia et below nod rayer wishes 0 6o purchase and secuio such ‘

NPW, THEREFORE, for good and valuable otmsideration, the receipt and suffici
of which i3 herelry acknawledged, the Partios agroe as folloves: e i

i 1. Tmnafa of Agsecis.

] . LI Pug ets. On the Closing Dade, ns hereinafter defingd,
mmm:dmﬁonofﬂ'mmunm yeprasemiations end obligations of Buyer heceunder, and
mlgjwtmthemndmumhuaimﬁumﬁrm,&umuhdlumuﬁp.m,meymd
deliver to Bryer, ard Boyer shall parchase from Seller the following asscts, wheesver located, v

e
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whether or nat identified or diselosed an Secller"s books and records (collectively, the
"ll mml‘l):

L : fracts. Beller's right, tide and intercst i, and to (1) :
thn'lem_oammunduﬂmwnnlpmpmylmnﬂurswn’uﬁdﬂﬂmwinsmm {
California and Russeliville, Alaberns sad mare particulanly descrlbed on Sebeduls 1,131
lmmmﬂdshmm:mdinmrpm herein by this referance (aollectively, the “Real
?raperty Lenses™), (i) the lessec's interest under thase equipment, parsonal property ad
inwngible property leases, rental SEIEEMENIR, licenses, contracty, Agroements nnd atmilay
mrtangements desoribed on Schedule 1.1,1-2 stteched to thiz Agreesnent mnd incorporated
horeln by this refarence (collectively, the "Other Leases™), and (i3} those other sortracts,
leqses, arders, purchaue orders, licennes, contraces, agroamanty mmd sivadlar arrengomeots
describad on Belreduls 1,1,1-3 attached to this Agresront and {nerporated herein by tals
referenos (coflectively, the "Other Contracts” and together with the “Other Leases,” tha
"Othor Leases and Contracts™),

. L12  Ippetvemonts. The impraveruests, and appirtansnces to snch
tmpravemants, locatzd on the real property (collectively, the "Real Property™) oocupisd by
Solier under the Real Property Leases, ineluding, without Umitation, bulldings, outside starage
ar=as, dtiveways, walkways and parking areas, but in all events only to the extent of Selier's
Interest in the same {collactively, fhe "Improvemenis"’).

113 Pomonef Propesty. Al of thoge itema of oquipment and tangible
porsonal property awned by any Seller, locatod ut the Reaf Property and Haved or desoribed iz
Scheduts 1,13 artached to this Agmamant and incorporated berein by this reference mmd all other

[p——

vehicles, machiery, equiptent, tools, spare parts, computers, fixtures and fumishings locatod st !
or on the Real Property (colleciively, tha "Persoual Properiy™). Agused i his Agreament, the :
Patmalemnhnﬂmthnhﬂnﬂmlnvmm. The Pexsons! Property shall also cxprassly X
oxclude eny equipment or other tangible property held by any Seller pursuant to a lease, remtal !
agteement, comtrast, Hesnso or simitar mmengement (2 "Contraet™) where Buyer doas not )
w&e%@ﬂmﬂnﬁhhmﬁmﬂmﬂﬂhﬁuﬁu

1.14  Intangitle Property. All intangihle personal property owned or
hnldhyanySdhmdmedumduﬁwlymmnmuﬂmwmmmﬂl
umon.’lywmwufmhsmu':mmmmmmmmﬂmbh,mmwi&

_ uﬂbuoks.mm&mdﬁk:ihmsmfhammiﬂingmﬂmeﬁmedﬂuﬁnm(Btw

: mwm&mm;mhhohmmw.ﬂhimmmmmmtﬂy
ﬁnmthmmlﬁngﬂﬂwoﬂabmimmmﬂmﬁﬁﬁuofﬂmﬁﬂmmmpﬂﬂ:;ﬂl&].

i mimmmmmm'mmmﬂ&mnmmmw

nﬂ,mthnmﬁmdon&htdnkl.lﬁ-lmchndhmhmdmmbﬂﬁnhﬂhh

roference, patents (and any related assignments of applisations thenefie cuecuted and deliversd .

bymysmammmm&cﬁmd.z.mhmmﬂ,mmmtﬂnmmwym :

tl:emmafﬂnnppﬁmblc&lh'ﬂﬂshhhuummhﬁthminhUmsmd '

MMM(mlmw,m“mmmMﬂmm“mﬂiumm :

2
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custermers located owaide the Acquired Mudcets who o identified on Schedule 1.1.4-2 attached
hereto mnd incorporated herein by this reforence), domain names, service merks, catalogues,
custamer ligts and other costorner data basss, comspondents with myssent or prosheetive
customers and suppliers, advetizing materials, software programs, and telephors exchange }
numbers idantified with the Transforred Business (collectively, the "Intanglble Property™). As l
used in thig Agreenisnt, Intangible Praperty shall in all events excluds, (i) any mateiale
cantaining privileged communmications or information ebowt employees, diselomme of which
would viclite an employes's reasonable expectation of privaey and any other rratetials which e
subject to attophey-cliont or any other mrivilege, (i) any software ar other item of imangible
proparty hedd by any Seiler pursuant i a Hoanse or other Contract whare Buyer does ot asgume
the underlying Contraot releting to such intangihla peronal property at the Cloaing, and (#i) ey ;
right, titls gr interest in or to Sefler’s “Venguard” and “Comiort Glow” trademarks and those o
related trademarka dascribed on Schednls 1.1.4-3 zitoched hereto and incorporatad herein by (Riy
reference (collectively, the “Refuinsd Marks™).

[.1.5 Reccivables All Insirumenin, recejvahies, accounts receivable and
untilled costs and foss attriburtabls to the Transferred Business desoribed on Scheduls 1,15
attached herelo snd imeompirated heren by thie pefarsnzs and, subjecy to Section 1.2, a1l cmuges of
action 1elating or pertaining bo the foregaing (anllectively, the "Receivables™).

L1é Ipventory. () All suppliey, goods, matarials, work In procsss,
inventory and stock in frade, wherever located, cwned and held by any Seller for usa in
connection with the operaiion of the Transferrsd Busirss identified an Schednle 1.1.6 (1)
{zollectively, the "Translorred Business Toventory™), and (1) il those ofher supplics, gooda,
mpaberialy, work in process, invertory snd stock in trada locatad sf the Renl Property and
identifisd on Schedule 1.1.6 (if) and Schedwie L1.6(H)}a) attached bersto and incerpornted
hexsin by this refersncs (collestively, the "Unrelated Investory'™); provided that the Unrelmsd -
Invemtory shall b injuded among the Property anquird by Buyer ot the Closing anly in the !
event thaf Seller glects (which elaction to Inchide or excluds the Unrelated Property shall be st '
Beller's o] opion) by written notice t Buyer, which sirsll be given, i at all, not later than . !
three (3) business days prior to the Closing that the Unrelated Inventory will be so Inoluded i
{Seller’y right to make guch election with respect to the Unrelated Inventory iy referred to berein i
85 the “Unrelnted Tuventory Electlon™ and soy slection by Seller to locluds the: Unvelated . f
Inventory in the Property is refersed 1o 85 &o “Inclusion Election™). If Sclier Guils to sond any '
such noticzy, Saller dhall be detamad to have slactad oot to include the Unmilated Invantory in e

Property. !

. 117 Belles Deposits. Al depoaits and prepaid amounits beld by or paid
1o third parties under the Rea! Property Lesses, Other Liouws and Conteacts ar otherwise . !
exchoively in conneetion with fhe Pusiness to the extent paid or deposited by mny Seller peior 1o :
the date (the “Petitimg Date*) on which the Chapter 11 petition waa flled initlating the Case sod -
listed on Schedvle 1.1.7 ettached bereto and incorporated herein by tiis reference, bur in any
cewe specificaily sxcinding amy mich amounts beld Ty ¢r paid ta third parties in eommection with
any Bxciuded Assets (collectively, the “Beller Deposiis™).

2 o
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1.2 Exthued Asgets. Notwithstanding nnything to the cottrary in this
Ammthﬂmmmmdeﬁdlyﬂmﬁﬁdein
Seation 1.1 above and shall in any svent exeluds g1l of the following (collectively, tha
YExcluded Asaets™); (7) thase items axcfuded purmant o the provisions of Section 1.1 bove;
{il) all cush or cash aquivalents; (i) each Seller's righty under this Agreement and all cash snd
nnn-cashcanddcratimpayahhorddiwnblumthcS:ll:rpummﬂnmmdpwﬁaium
hereof; (v) insurance proceeds, claims end caunes of action with respect to or arising in
conection with (A) any Contract which is not assignad to Buyer at the Closing, or (B) any item
nfmngiblem-intmgiblupmpmymtwaﬁ:dwm:tthncmm {v) any Real Propecty
I.mm,OﬂaurLem.otDth:rCnnhﬁhwhichmySaﬂwia n paxty whidhi is pot listed or
described on Sehedules 1.1,1-1, 1L.1.1-2, or 1.1.1-3, (vi] all secrritics, whether capital stock or
debt, of any Seller ar suy other entity; (vii) all rights and claims iu or to any refunds or arsdits of
or with respect 1o any taxss, asopiinenty or stmiiar charges paid by ar on hehatf of amy Seller, in
¢ach case to the extent appilicable to any period prior to the Closing; {viif) tax records, minute
booku,.muktrmferbuohmmwmufmh&um: (B} ety letters of aredit or slindlar
ﬁnm@amﬂnﬁmmmwmm}mﬂwﬁwmmﬂw Seiler: (x) all
profereace or avoldance olaims and actions of sny Seller, incioding, withow limitation, ary mch
ciaima and actions arising wnder Sections 544, 547, 548, 549, and 550 of the Bankiruptey Code:
{n‘_}l.llﬁgi:ﬁmpacmdmlnilmyﬂdhr’sﬁghminsunhsmwumdmmywhmaml
overywhere warldwide, other than the Acguirsd Markets, (xii) the Retained Marks, and (xiif)
ﬂmumm,lfuy,ﬁnwdm&hcﬂﬂul.zmmmwmmwﬂu
referencg. Prior to or prompily fallvwing tho Cloging (but in no event Lstar than  four (4) weeks
theveafter), Seller shall aither (i) caume, et Sellor's sols sost and mepense, 8] puppliag, goods,
srnterinly, work in process, inverdory and stock n trade of Seller not constituting pert of the
nmmnmmmm.mmﬂmummmmqmmmﬂmsmum
not exercise the Unreleted inventory Elestion, & be remaved from the Resl
(collectively, the “Excluded Investory Items™), or (il) mithorize Buyer, in writing, to disposs of
some: o7 all of the Bxchided Inveatory Itams, in Which latter avert, Buyer shall péy over to Seller
{in tnmedintely evailable good finds) within two (2) weeks following such disposition en
amourit cqual to the: exoess, if any, of the amounts realized in conneetion therewith over and
abwaiﬁnmmnﬂs,mﬂ.pluuliuw‘ndhntminmnmdmmrmpmmswhdhpmiﬁmj

1.3 Ingmmenys of ] ‘The eals, sxxignment, (rensfer, copveyanoe and
delivery of the Froparty to Buyer ghall b8 mede by serlgnments, bill of sale, and other
inttients of assignment, fransfir and canveyrnee provided for in Saction 3 balow and such
other lustraments a5 may reasonably be requested by Buyer o tratafkr, convey, assign aod
deliver the Property to Buyer, but in all eventy anly to the extent that the same do eol fmpese mxy
monetary obligations upon any Seller of in any other reapaet tncrease in any material way the
burdeny imposed by the other provislons of this Agreement upon any Seller,

2 o
21  Punthase Price,

211 Subjeci anly to the adjusttient proviziona ast forth below in
Section 2.4 and the net ajustment (phu or minus) betwesn Buyer and Seller remlting from the

&

@ 023/055

—r—

b s e

TRADEMARK

REEL: 003978 FRAME: 0203



042872003 16:25 FAX 213 243 41338 ARMOLD & PORTER,LLP @ o24/0585

USPTOD 373172008 8:;19:45 PM PAGE 23/054 Fax Sarver
TO:DIANE M. LAMBILLOTTE COMPANY:777 SOUTH FIGUEROA STREET

prorations cantemplated by Section 3.6, the cash considecation to be paid by Buyer to Seller for
ths Property (the "Purchase Price™) chall be $4,700,000.00,

212 The Purchnse Price shall be paid as fallows: S

. (=)  Coocwmently with the mutual excoution and delivery of this
Agreement (the dete of yuch mutun? execution and defivery ks sometimes referred b herwin as the
"Execution Date™), Buyer shall deposit into an esatow (the “Eserow™) with an estrow agent
{the "Escrow Holder") nmsonably designsited by Saller an amount equal to $250,000,00 (the
“Good Faith Deposit™) in immediately avallable, goad fimds (fands deliversd in this manner
are refernad ty herein a5 "Good Punda™), purmuant to an saccow egrecment (the “Pre-Closinge
Eaetwey Agresment™) to be executed and delivered by Buyer, each Sellet and the Escrow Holder
on or before the Exacution Date. In tom, the Eacrow Holder shall imrmediately depostt the Giood
Faith Deposit iuto an inteeegt-begring account, The Good Fetth Deposit shall becoms
mmuﬂnﬂablnupmﬂmt&mﬂnnﬂonnﬂhhmmﬁonmhmplﬂndhyﬁh@mﬂb}m
of Buyer's defmgt of eny nbligation herounder (2 "Buyer Defanti Torminafion"), it heing
agreed that Seller shall not have the right to e terminste this Agrommant uzlesq Buyer has failnd
W cure the spplicable defult within tres (3) tusinoss days following its recsipt of writtsn notics
thereof from any Seller, Al the Cloging, the Good Paith Deposit (and sy intarest accru=d
tharecn) shall be oredited and applisd toward payment of the Purchase Price. In the ovent the
Good Faith Deposit becormes sonrefundable by reason of a Buyer Defmuilt Termination, Bagow
HMM:MMM&EM&BMF&&DMMWMW&MW
Seller to be rotained by Seller for its own eccount, it being agreed that upon so receiving the full
emenmt of the Good Faith Bepoalt, Scikr shall have oo further right or remedy against Buyer by
reason of Buyer's default and the termination of tis Agreement by reason thereof. 1f the
Tanssctions contemplated herin ieminape by reason of (A) Seller’s material defwmdt under this
Agreement, it bsing agresd that Buyer sball oot heve the sight to eo terminete tis Agreement
wnloas 0o Soller has curd the applicable defuilt within throe (3) business deys following its
receipt of writton notics thercof from Buyer, or (B) the failurs of oo or mare of the conditians to .
Seller"s obligations set firth In Secticns 4.1.8 and 4.1.9, below, ar (C) the failure of » condition i
fo Byyer's obligationa herzander (including the conditions set forth In Sections 4.2.7 and 4.2.8, o
below), the: Eacrow Holder atull rotum to Buyer the Good Feith Deposit (together with all S
interest accrued tharson), but less Buyer's one-half share of the Eeerow Holdor's esarow fees and

()}  Onthe Closing Dutm, Buyer ghall (A) canas the Escrow Holder o
deliver the Oood Paith Depasit (together with 2l acoroed Interest therson) to Seller, and (B) (1) .
pay and deliver, in Goad Punds, (f) subject to those adjustments to ba mede ot Cloging parsnt ,
1o Section 2.4 below and the net adjustment (plos or mimus) between Buysr and Seller pembring i i
from the Cloging proretions contemplated by Bection 3.6, & partion of the Purchage Price in the :
smaunt of $4,200,000.00 o Setler, and {if) depasit with Escrow Holder & portion of ths Purchase
Prive in the emount of §250,000 (the “Holdbeck™), The Holdback shall be beld for & period of
sixty (60) days following the Closing (the *Poat-Cloaing Fscrow Period™) and disbursed by
Esorow Holder porsusmt to an eserow agtesment fu form md comtent consistent with the
provisions of Sestion 2.4 heresf (the *Post Closing Escrow Agresment™) io be exeruted and
delivered by Buyer, Seller and Becow Holdex at the Closing. Buyer*s recourss to the sums

5
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comprising the Haldback ahaHl bs Buyer's sole and exclusive recourse and remedy against the
pexties comprising Sefler by reason of any reduction of the Purchass Prics pursuant to Section
2.4 below mnd any costs ineurred by Buyer on account of any defilts by Seller of their
obligations under the Trangition Services Agresment (as dafined in Section 1.4, below), Atthe
end of the Post-Closing Bacrow Periad, Buyer and Seller shall detsmines the net emnount payshls
by Buyer or Baller on secount of any adjustments to the Purchase Price contemplated by Section
24 below but not made at the Closing and eny amounts payable to Buyer on acoount of any
dafanits by the applicehle purties compeising Seller wder the Trmsitlon Sorvices Agreament,
and, subject to the Kmitadon on Buyer's rsmedios pursuant to the immediately precediog
peatence, chatl make & cash adjusitment betwesn thesn and give aoch jeint written instractions 10 :
the Baorow Holder as are appropriste to acoomplish sach ne? adjuatment, '

22 Asnuned Ligkilitiag Buyet sball, affective as of the Cloging Date, be ;
asxigted tho sppliceble Seller's intereat under the Real Property Leases and Other Lesses and |
Contracts to be agsigned by any Selier undar this Agresment and ghat| assnme ofl af the
foltowing Iiabilities end obligations (collectively, the “Assumed Linhilities™): (7) of eny Seller
acorning under the Ran] Property Leases aod under the Other Leases and Contracts on and after
the Closing Date; provided that Buyer aball pay all curc amovnts owing undar any of the Renl
Property Loases and Other Leases end Contracts as of tha Cloxing which the Bankruptey Court
may atder to be paid a» a condition to the applicebls Sellar’s essumption and assignment to
Buyer of any Real Property Leass or Other Loase or Contract, (i) all labilities and obligationa of
any Beller ay of the Cloaing ta thoae ctpicyeea histed on Scheduln 3.2(H) bereto (collectively,
the “Relevant Emplayees™) for accrusd vacation, sick pay and bomwe, provided, however, if the
Cloging otours and Buyer ar any of ity affiliates hires, retafne, contraots with ot otherwiss
compenaates, within iwelve (1Z) months following the Cloging Dute, any employes of any Sellar
tenmiested o dizcharged by Seflar durlng the Pendency Period (a8 defines] below), auch
emplayes shafl be deemed 16 have beot a Relevant Employes for purposes of (hie Section 2.2(ii) '
ag though such individual had been listed on Schesdule 2.2(ji) on the exocution date of thia !
Agreement, (it} seles commivsions earnad by, ador peyuble to, thre employees and ottar !
parties, if anry, listed o Schodle 2,2(K() beredo (colloctvely, the "Relovant Salea Co
Bapresatatives”) 21 of the Potition Dtz (collactively, “Propotition Commissions™), (Iv) all :
Habilities and abligations of cach Sefler nx of tha Petstion Date with regpest to customer program,
accruals for remms, volume rebates and cooperative advertising, mxd (v) al) obligations arismyg in
comnection wilh the uss and oparstion of the Property fram and after the Closing Datz; and [vi)
any such additional ebilities and obligetionn as may be set forth or described on Schednke
2 viyhereto, Other than the [nbilities and obligations of Seller expressly assatnnd by Buyer
hereunder, Buyer is not assuming and shall not be Lable for amy Lisbilities or obligations X
whatsocver of any Seller. !

23  Purchesa Price Allocation. Net later than five (5) days prior to the Cloalng :
Data, Buyer sball prepare and deliver to Seller for their review end consideration a schedule (the :
“Aflocation Schedule™) allocating the Purchase Price among the yarous ametx comprising the - .
Property in accordence with Treasury Regulation 1.1060-1 (or any comparable provisions of
gtte ot Tocul tax law) or any successor provision, If Seller disagrees with oe ralses objections to
the Allocation Schedule, Buyer and Saller will negotiate in good faith to resolve such abjections.

—rv——
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If the Partiex are able to agree upon the allocation of the Purchass Prics, Buyet and sach Seller

ehial! report end fle all tox retums (jrcluding any amended tax retarns and claims for refind)

caonzistent with such mutually agreed Purchase Price allocation, end shall take no poaition :
‘contrery thareto o inconsistant theeswith (Insluding in any sudits or exmminations by sy taxing '
authority or eny other praceedinga). Buyer and each Seller shall file or cause to be flled any and
all forms ({ncluding (1.3, Internal Revenne Sarvice Form $594), stataments end achadulea with
reapect 10 quch ellocation, including aoy required smessdmsnts to such forms. If, on the other
hand, e Parties we: vmoble mutoally tv agres ypon the mamer in which the Purchays Price
shomld be aflocated, Py and sach Seller shall be free 1o make thal own respective allopetions
of the Purchase Frice for tax purposcs. Notwithstandmg any other provisions of this Agreement, .
in the sveot the Prrtics mutiaily 2gven upon the aliocation of the Purchass Price, fhe provisions .
of thia Section 7.3 shall survive the Cloging,

24 Purchar Prico Adimatent i

24.1 Seller and Buyer acknowledge and agree thet the Purchase Prics hes besn
bazed on (i) the Raseivables having a faos value of § 3,079,000.00 (ths “A/R Benchmark™) as
of the Cloaing, snd () the Property inciuding Transfarrad Rusiness Inveniory vahied at
¥3,150,000.00 (fbs “Trantferred Business lnventory Henchmark™) as of the Closing. Not
later than theee (3) business days prior to the Closing Date, Ssiler ehall dsliver to Buyer a
stattrnent of projected Recalvables, Tmnsferred Business Inventory and, if Sallker malces the
Imelxsion Bleotion, the Unrelated Enveswary, s oF the Cloaing Data, peeracad in accordues aith
fencrally accepted aceonnting prineiplos and applicable Seller's historical accounting practices,
in each case az cansidtently applisd, as of the Closing Date (the “Preliminary Clesing
Etatemenc”). To e extent feunibie, the Selier shall npdute the Preliminary Closing Sttt o
reflect actoal transactions ocentring 1o the Closing Date, which updated Praliminary Closing
Staternont shall b pubject to Buyer*s review and reasonable epprovel (the Preliminary Clasing
Etatement, w3 30 wpdsiad end reaspnably approved, the “Closing Stateraent™, The fees vnd
expenaes of Sziler's 2cocuntants involved in the preparstion, wpdsting and refinemernt of the
Cloging Statcment alall bo borne solely by Scller, md the foes and expensos of Buyar's
accountants iuvolved in reviowing end reaponding to the Closing Statmmont shall be borne solely
by Buyer. The Cloging Statement ahall be conclusive and binding upon Buyer and Seller.

24.2 Intho ovent that the fane valye ofthe Receivables an the Cloging Dats as
detmmined in the mamner provided herein (x) is less than the A/R Benchmark, the Purcbase Price
ghall be decreascd by an amount equal to 57% of the amount of such shartfal] (such smount, the
“Reerivables Bhorifall Reductlon™), or (v) is grestar then the A/R. Benchmark, the Furchase
Price shall be inoreased by an emount equal tn §7% of the mmownt of soch excezs Recsivebles .
(such amount, the “Rxcess Recefvables Bump™). o

24 Inthe event that the value of the Transforred Business Invemtory incladed |
i1 the Property tranafeired to Buyes on the Closing Dete, as finally determined in the manne !
provided berein (x) is lam than the Transferred Businass Inventory Benchmark (fhe amounst by
which such Transfeered Buyiness foventory value ia [=ss than the Tranafacred Business Ioventory
Benchmark, the “Inventory Shottfali™), the Prrchase Price thalt b decresssd, on a dollar-for-
dollar baste, by an emaunt equal to such Invetory Shortfall, or {v) is grester then the Tomafored

7
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Businees Inventoty Benchmark (the anount by which such Transferred Buziness Inventory value :
cuconds the Tranaferred Business Invertery Benchmerk, the "Excssy Inventory Amount™), the i
Pumhau?nce_slu!lbeimmd,onadn]luhfmudn][whasis,bymmmtequﬂmtthm:m- :
Inventory Amonnt, : Dy

244 If and only if, Saller makes the Inclusion Election, the Purchase Brics
ahall be inereaned, on a dollar-for-dollar basis, by en amaurt equal 1o 27% of the value of the
Unrelated Invertory on the Closivg Date ag reflected in the Closing Streenent.

245 TﬁnPu!ﬂmPﬂnnﬂ:ﬂlbudmadbymmomaqu.ﬂmmof : .
ﬂmﬁlhvﬁngitemshthu:tuﬂimhﬂdmgthummmﬁm(mdonlﬂumh 4
cxtent): ()actrued st unpaid payroll of salaried and hourly Rolevant Employeca (and }
asgociated payroll taxes, warker's vampensation premiinma and other payrail burdeti and bensfing '
uuﬂhﬂhmﬂoymhmﬁmmﬂm}ﬂﬁnmmmhmmmdmm
29, ZDPS 1o the Closing Date (the “Pendenty Perind™), (i) amy necrued but unpaid sales
commiksions owing to the Relevant Sales Representatives with respect o arles ocewrring doring
mmm?mm@)wmwﬂdm“dwmﬂw
Emplnymnuribumhlcmth;hnqu?adodmhnmmﬂum:hnwhmww

) {b) inrersed or decreased, an applicuble, in an amount oqual to the net
Aggregaic increasa or deorense, as applicable, diring the Pendency Period of (1) vanation aceraaly
of the Relevant Empioyess, (if) Prepetition Commissions, and (i) the applicable Sefler’s
mwmmwmnhmmlmammnnmdmwm advertinng.

. 246 During the period (the “Collection Perfod™) commencing upen the
Closing and continuing until the carlier of (i) the 180® day following the Closing, and (1) the
date on which Recsivabliea témsining uncollsvied total les then $150,000.00, Buyer phall, at
Buyw‘amntmdmpmu.mmmmciﬂlymmublqdiﬁmmummﬂwt the
Recelvables (it being understood and agreod that such obligetions ahall not requise Buyer to L
bring any action ot procesding against mny custnmer o to refar any Racefvables for collection), C
WuﬁyMuh&ﬂMMiMMmﬁdﬂhﬂnﬂwwﬂﬂmmﬁnEMh o
reasonsble detail the remiltsof its collecting activitica, In the eveat that diring the Collection ;
Peviod, Buyer sollests Reveivables (bt in ell events exobeding eny accounts rocoivable v
generated by virtue of Buyer's activities and operation of the Business post-Closing) in an
amount greater than the sum of (i) $2,055,000.00, minns the amount of the Rec=ivables Shortfall
Reduotion if there was & Recaivabics Sluntfl] Rédwetion and 2 related Prrchaze Price
edjystment at the Cloalng, or (i) $2,055,000 plus the amount of the Excess Receivables Bump if .
there was an Excaas Recaivables Bumy tind & related Purchase Price sdjustment a1, the Closing P
{the reqult of the computation performed pucsuant t clense (1) or (), as spplicable, the SA/R ;
Collection Threshold™), then Buyer shall pay to Saller, without offeet or deduetion of amy kind,
unmuum:aql.mlmﬂﬂ%ufmnhmﬂeeﬁomommdm&mmﬂauﬁmmm
amotmis o be paid over to Seller within three (1) husiness days following reotipt after the
amatinty go cotlectnd total in excesy of $2.500 over and abovs the A/R Collection Thraghold and
prompity following receipt if and when such amovnis total in exosss of $50,000 over and sbove
the A/R. Colloction Thrashald

" iy
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1. Closing Trapmtions.

11 Cloging Comfarepes. The Cloging of the tramsactions provided for harein

{lhiu "Cloajngty ahall take: place nt the cfficey of Mackuiski Strog Zich! & Sones LLP, locsted in .
Wilmington, Delawage, {

32 Cloxng Dats, The Closing ahall be held upon the sesond (2*) buziness ‘
dnyfolluwmgﬂnuﬁsﬁcﬁmorwimaﬂhclutufﬁ:mnﬂiﬂmmﬁmhinSnﬂnmd.] and
4.2 belaw,. In the ovant the conditions w Closing have net been satisfsd or waived by March
23, 2009 (the "Outside Date™), then eny Party who Is not in defanlt harevnder mey terminate
M‘Ag{mr_ Altematively, the Partics mey munully sgree to a extended Clesing Date,
UnhllhmAganmthaﬂhutmﬂmt:dmﬂmPuﬂuhawasmdmmmdadCImhg
mu.thnFuﬁuahnﬂdillgmﬂymnﬂmuhwuﬂ:mmﬂm&nﬂmﬂﬁmmClmmrbe .
transaction contemnplated herwin shall closa a5 soon ax sush condftions are satisfied or waived, !

. 33  Beller's Deliveries to Buver ot Closing On the Closing Date, the parties
comprising Seller shall make the following deliverics to Buyer:

33.1 An Assignment md Assumption of Lanses and Contracly
subsfantinlly in the fem end contsnt atteoherd e Exhihit "A™ bemtn, duly executed by the
applicable parties comprizing Seller, pyownant to which ezch pach Seller axgigre to Buyer ity
w'i; the Real Property Lenses and Qither Conteants and Lesasy (the " Assignment of

a).

3,32 A bill of sals, duly exeomted by thw applioable purtics comprising
Sﬂ_larhﬂmﬁ:nnudunﬂmlﬂmsufthn billnfnhm&ndhmmhﬂbit"ﬂ,“mh
mwmﬂmmrmmm,mmmm Reoatvablen md, i
Sellar takes the Inclusion Election, the Unmeisted Mventory, to Buyer (the "Bill of Sale™).

13 Am@mufwhm,mmw
the applioable partics comprising Seller, in the form sod conten? of the agsignment of intangible
pmpﬂtr_umm“mm"c"m,mmmwmmmsmwmmnwm
interest, if any, in and to the Intangible Property (the ' Assigmment of Intanglble Property™).

334 A counerpart of a transition services ngreciment (the *Transition
Servicea Agreostent”) between Buyer aad the applicable pertias cormpristng Seller, duly-
w::uumdbrmhsuuh&ahn.pursumtuwhi:hsuchpuﬂumpﬁﬁngﬂuﬂurwﬂ](i)md:r t
mminmﬁﬁmwﬁmmnuynmuhgth:dmﬁﬂ)dwpuiudhmﬂmyﬂmmm :
Cloging (the “Transiion Perlod™), it being undersiaod xnd agreed that Buyer chall beer and be
reponsible for all eoste necessarlly invurred by smy Seller in rendering such services (by way of -
exzmple oily, in the cvent that Buyer requircs only a portion of the thme of & particular employe
of Seller during the Transition Period, but Seller requires no sarvioes of that employee during the
Tmn?itinnPu'lnd,BumshalI bhe responaible for a1l of Seller’s costa {whether or not relating to
the time Buyer actually utilizes such employec's services) of making the empliyes avatlahly
&ming&:hmsiﬁon?ﬂ:d)(mundmmkamumvwmﬂummmmdbvmy&ﬂm .
post-Closing on aceount of Receivables and any accourts recelvables generated by Buyer's ;

ot =
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poat-Cloging activities, with each recipient Sellr baing oblgated to tum such araounts over to
Buyzr within three (3) businesa deys following receipt fter the amounts so collected total In
exemss of 52,500 and prowmptly following receipt if snd whan such smaunts total in excess of
$50,000, end (7ii) grant to Buyer a license to use until December 31, 20069, the Retained Marks, f

33.5 A counterpart of the Past-Closing Escrow Agresment, duly-
executed by the applicsble Sellers. W

5.3.5 Any such other dscuments, fonds or other thingy rensonsbly
conternpiuted by this Aproement 1 be delivered by the applicabis Sellers to Buyer w the

sing. On the Cloging Dage, Buyer shal]

] 34.1 Thet portion of the Purchase Price to be delivered by Buyer
d\rwmseﬂnuﬂn Cloxing under Ssction 2.1 (and Buyer shall eams Escrow Holder to
defiver the Good Paith Tepoait to Seller &y contemplated in Section 2.1.4(6) bhersaf),

8 342 A counterpart of the Assignment of Lenges, duly exeouted by
uyer,

. . 34.3 A counterpart of the Assigement of Tntangihle Proparty, duly
exmcutes] by Buyer, .
344 A comberparts of the Transition Services Agreement, duly-
exncied by Bayer,

345 A mmim-pm of the Pogt-Closing Eacrow Agrosment, duly-
exscute] by Bayer.

346 A counterpert of a license agreemant (the ¥Continging Use !
Licen=o™) in, form and content mutually satisfactory to Buyer and the applicable parties’ '
oonprising Scller prrausnt to wirich Buyer shall prant to Seller and lip successors and assigns a
royelty-fice, perpstual and frealy trangfatable non-cxpinaive license to use the Infangible
Property described on Schedule 3.4,6 atached hereto and insorpormted harein by this rofarenca.

1.4.7 Any such other documents, finda or other things reasonably
comtemplaicd by this Agreement to ba delivered by Buyer 10 Seller ot the Closing.

3.5 Baleg, Use and Othor Taxted. Any eales, purchises, trangfer, stamp,
docomegtary stamp, uee of similer texes ander the laws of the steies in which any portton of the
Propexty is locwted, or any sobdivision of eny such state, which may be payable by reascn of the ;
malo of the Property under this Agreement or the transactions contamplgind hereain shalf be bame ;
eod timely paid by Buyer.

i, T T
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36  Promgions Rent, current taxcs, prepaid advertising, niilitice mnd other
items of expense (Including, withot [imltation, eny prepaid insurance, maintenance, tex or
commion ares or ke paynenits under the Reat Property Leases ot Other Lzases md Contracts, or
anyufthnm)relxﬁngwotatﬁbmble‘mmmnndmmmhhupﬂtyﬁnllbo '
pratated betwesn Sellar and Buyer as of the Closing Date. All Babilities and obligetions dus in :
respect of petiods prior fo ot ax of the Closing Date shall be paid in fll or ctherwise setisfied or
discharged by any Seller and all tiabilitfles and obligations due in respact of perinds nfter the
CluuingDatuba.Uhp'uidinﬁ:llarothcmiuuﬁsﬁadbyﬂuyer;pmviduihuww,thﬂ
provisions of this Section 3.6 are subject to Buyer's obligationa 1o pssamse lighilities and
::ﬁgnﬂoaammms:wmz.zm Rent ghall be prorated on the bagis of s thirty (30)

y manth,

3.7  Posseasion. Right 4o poszassion of the Property ahall tmnafir to Buyer on
toe Closing Date. The applicable partias comprising Seller shal} trangfar and delfiver to Buyer on
the Closing Date much keye, locks #md safe combinetions e other similer Heas as Buyer may ;
reasonably require to obtain occupation and coptrol of the Property, mnd shal! also make :
available to Buyer at their then existing locationa tha originals of all docurnents in Seller's
pogacasion that are raquired to be trenaferead to Buyer by this Agreement

4. Londitiops Precedent to Cloging,

4.1 opditiona tn Selier” Obligations. Saller abligafion to make the
deliverics roquired of Seller et the Clesing Deto end atherwies consummate tha iranasetion
comemplated herein shall be subject to the satisfaction or waiver by Sallar of esch of the
Eollowing eonditions: ~

4.1.1  All of the representetions and warrsmics of Buyer contained herein
ghall continus to bo true and eotveot af the Closing in all meterinl respacts.

412 Buyer shell bave execunzd and delivered to Sefler the Assigzment
of Leases and Assignment of Intangible Property. :

413 DBuyershall have defivered, or shall be prepared to deliver to Selier
at the Cloging, all cash sud other documants raquired of Buyer to be deliversd st the Closing.

4.14 Buyer shall have delivered to Sellar appropriate evidence of 2l
nevessary limited Hability company wetion by Buyer in cometion with the transactiona
cantemplated heyeby, including, withont limitation: () cartiffed coples of reanhwtions duly
adopted by Buyer'y matgers approving tho transactions comtamplated by this Agreement and
authorizing the extecution, delivery, and performance by Buyer of this Areement; and Gi) . -
oertificate a3 to the incumbency of officers of Buyer executing this Agroement md any
instrament ¢x vlbar document delivered in commection with the transzctions contemplated by this

Agbesnent.

4.1.5 Sellar shall have determined , on or before the date which is
tweoty-ons (21} dayy following the Bxeaudion Diate, that it will pot inctr sy Hability undar the
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Warker Adjustment and Retraining Notification Act in conneetion with the consmmmation of this
transaction. In the event that Seller delivers written notice to Buyer disappraving the condition
st forth in this Section 4.1.5 on or before the Waiver Date, then this Agreemont shall tesminate,
the Good Paith Deposit (net anly of Buyes's shere of the azcrow canoellation Sews) and el
intereat acorued thereon shall be paid o Buver in apcordencs with the provisions of Saeriem
2.1.2(d) sbove, and the Partles shall thetenpos be diacharged of and from ary further Habitity or
obiigativn bereumder. If Seller delivers written notice to Buyer approving the conditions 2et forth
in this Section 4.1.5mmpﬁwhﬁeWﬁmD&hurﬂhhhﬁmwﬁmmﬁmmﬂm
approving the condition set forth in this Section 4,1,5 on or befire the Walver Die, then Buyer
shall conclusively be deemed to have waived the condition set forth in tiis Ssction 4.1.5 and
such cordition shall ceans to be of any further force or affect Whatsoever,

414 Noectiop, suit or other procsedings shal] be ponding before any .
mmmﬂmmtymﬁngmw;hmﬁnmmﬁhhm :
muummﬂnnofﬂ;emmmﬁmcmmmﬂmdbyﬂ:hm;mmﬁmhom
subatatial damages in respect thereof, or involving a claim that consummation tharsaf would -
muhhﬂi:vmhﬂunnfmth.dmunnrmhﬂmntwpmmlmﬂnﬁqhnﬁng
appropriate jurizdistion,

4.1,7 Buyer shall have substantially performed or tendered parfamance
ofmﬁmdwmmmﬁalmmmtmﬂuyer‘upmmbaperformudwhiah.hyifsmm,ia
Tequired to be perfhrmad at or befove the Closlng.

4.1.6  On or before the date whith in twenty one {21) duys foliowing the
Execution Daiz (the “Waiver Date*}, Buyer and Seiler aball have agreed on the form and
smmmnf{ﬂmeTmiﬁmSuﬁmAmmmm&uﬁmMUmmmhmH
anA delivered at the Closing, ad (i) the Post-Closing Bscrow A greement to be axoouted and
delivered at the Closing. In the oven that Seller dalivens written notice to Buyer disapproving the
mditmnm&mmﬁssmtlxmmhﬁmﬂmwmwbmthmtﬂnmmu
terminats, the Chood Faith Depesit (et anly of Boyer's shate of the esorow cancelbatinn fees) and t
sl} mteraat acottted thereon shall be paid to Buyer o sccordanos with the provisions of Section i
2,1.2{g) above, and the Partles ahall therenpon bo discharged of end from any further Hahility ar ;
obligntion hereander. 1f Seller delivars writte: notice to Buyer approving the conditions zet forth .
i thiz Section 4.1.8 on ar prior o the Watver Dats or fxils to deliver wiitten notice to Buyer
appmﬁnglhemndﬂinnmtfuﬂhinﬂﬁsﬂmﬁun4.l.8unnrbeﬁ:mﬂ:uWaianta,ﬂlmBnyar
Mcundu.aivd!h#demdmhﬂwmivndth:mudltiunnﬁfhrﬂ!inﬁxisﬂw&mil.imd
such condition shall cense to be of any firthar fores ot sffsot whatsoever.

) 4.1.9 The Banknytey Court shall have antersd the Approval Order (ea g
definad m Section 8.2.1 below) in aceordanos with Saction 82,1 below end the Appeoval Order
shall not have becn stayed s of the Closing Dats.

o 42 -Copdifions to Byver's Obligations. Buyer's obligation to maks the
deliverien reqoired of Bayer 2t the caitig, and o otherwise close the bansscfion contemplaied
kereln, huubjmtothnﬂiaﬁcﬁnnumaimhyﬂuyuofmchoﬂhamm

Ly
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421 Sclier shall have substamtinlly performed or tendered performmnce
of each and avery eovenemt on Seller’s pert to be performed which, by ifs terms, iz capable of
performumce before the Clasing.

4.22 Al representations and wamantics of Seller cottained herein shell
coutime 10 be true and correct at the Closing in sl materiel raspects.

423 Seller shall have exceuted md be prepered to dsfiver to Buyer the
Assignmens of Leases and Contraety; the Bil} of Sale; mnd the Assignmant of ntangible Propetty,

424 Seiler ghall bave deltvered, or shall be prepared to dotiver to Buyer
at the Closing, al] other docusments raquivad of Saller to be delivered wt the Closing.

42,5 No actlon, suil or other proceedings sball be pending before any
court, tritrunal or goversmental sutharity seeddng or threstening to restrain or prohibit the
consurnmation, of the trangactions cortervpisted by this Agresment, ot seeking to obtain
subatantial demages in cegpent theraf, of itvolving e claim thet consummation thereof would
result in the vislation of any law, decres ot reguintion of any governmental suthority having
ippropriate jurisdicton,

4.2.6 The Bankruptcy Caurt shail have sutered the Approval Order in

accordanee with Section 8.2.1 below and the: Approvel Order shall not heve boen stayed & of the
Closing Date.

: 427 Qo or befors the Weiver Dats, (1) Buyer and Sa{ler shall have
sgreed on the fonm and subseance of the Transition Servicos Agresment and Contirming Lse
Licenze ta e sxesuted and dalivaced of tive Closiog, snd (i5) Buyes, Seller mnd Brorow Holder
shall have agtoed on the form and substance of the Past-Closing Recrow Agrecment io be
exwouted and detivered af the Closing.

428 Onor befors the Waiver Drte, the lndlords under the Read
Property Leases shatl piter bave consented in writing to Buyers axsumption of e Beal
Property Leases of ngreed to enter into now leases with Buyer for the ficllitiea covered by the
Real Property Laases, in cithar case, on termsg and conditions satisfactory to Buyer in its sole
discretion, .

42,9 Arthe Closing, the appilicable parties comprising Sclier and Solier
affilistes, on the one hand, and &mmmmmﬁﬂﬂmquq
arachad hareto, on the other, shafl have released cach other in wiiting from m@hgnbhm_
under employment, cormpensation, and separation agrecments; provided, however, nothing in this
Seetion 4.2.9 contempiates that Sclior or any of Seller*s affilistes will release or termlnate ay of
such ewsrent or former smployees' obligations to Selier or any soch affilists in the nature of
conBdentiatity or non-compels sETooments 10 the et that the sume relats to any bushiess of
Seller or any of its affiliates other than the Tranxferred Business ot 0 data, rocords, ar other
Yeonfidantial™ or proprictary information of such other husinasses,
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4.2.10 At the Cloging, i the sxiant that eny Seller ia listed 22 the inventor
mmmqpumﬁmmwmmummammmmmw
aszigead 1o Buyer, in & custotery manner, that Seller’s rights in and fo mush patent applications,

Inlhawﬂﬂmﬂu;wddhmwﬁthannﬂmm&ﬂudiwwnwndﬁmmﬁrﬁh I
Scction 42,7 or 4.2.8.on or before fhe Waiver Datz, then this Agroement shall terminats, the

Cood Faith Deposit (net only of Buyer’s share of the escrow cencellation fess) and all intarcat

acaryed thareon shall be paid 10 Buyer in accordance with the provisions of Section 2.1.2(s)
ubuvqyndrha?nrﬁcsshnﬂthmmbedhnhnpdofmdﬁummyﬂmhﬂﬁnbﬂhym '

obligution bereunder. If Buyer delfvers writtan notice to Reller noproving the conditions aet forth

in Scctions 4.2.7 and 4.2.8 an or prior (o the Weiver Daic.or fails to deliver writien notice 1 f
Soller appraving the condition get forth tn Seclion 4.2.7 and/or 4.2.8 o ot befre the Waiver
Damzthnn such Buyer ahell conclusively be deetned to have waived sush conditionk and such
conditions shell ceasc to be of any further forcs or offoct whatasever.

43  Tamipation Except a8 othorwiss provided with tespect (o Sectioom 4.1,8,
4.2.7md4.2.anbw=,ﬁ}ifmofﬂmahmmndiﬁumianﬂumhﬁodm“ﬁvdum
bcﬁamtlr.dﬂnbywhi:hrhunmﬂiﬁonhmqmdwbunﬁaﬂnd.armwhhmtﬂ:min
dbfmﬂ:hm:unﬁumnymﬁuatcmiahaummbydnﬁwﬂmmﬂmnﬂmmiﬂmmﬂuuf
termination, and (if) any waiver of 2 eondition shall bo affective only if such waiver is stated in
writing and sigried by the waiving party; provided, howevar, that the eomeant of @ Party to the
Closingghﬂlwmﬁm;wﬁvubymhmﬂmyuondiﬁmwChu!ngmtu&ﬁduﬁ

LI TN

grantjes, Sellor hevsby makes the following

JEAmization. Bimding and Pows Suhjmmﬂ:uwﬂmhlapmdlimnf
hﬂnkmphylnmunhSoﬂuhmuumqumhpuwumdmﬂnﬂtyMown,lmmmih
mpﬁgmmmmhﬂmumwhhg:mdmdm,mommwm
Om:,wﬂlhnvctbepuwmdmﬂnﬂtywexmu,duﬁmmdpuhmﬁhmmduﬂ
writings relating heveto.

5.2 Aythorization of Scllee. Sniject to the Seller obtaiming the Apureval
Cher, the execution and delivery of this Aptesinent, the commmmeatinn of the tranenrtions
hcmhmﬂmphﬂmdﬂmpmfhmwuﬂﬁﬂ&ﬂmﬂ#mﬂmﬂmmmmm
vonditions hareof by Salier do nat and will not: () conflict with or result In 2 breach of the
erticlea of inporporaticn o the by-lmwy of mny Sallar; (i) violats any stehute, law, nile or
regulation, or any arder, wiir, injmuﬁmordmofmycmmmgnmmm;or(ﬁ)
ﬁnluhmmnﬁiﬂ%mmmﬁmnd:ﬁdtmdumyminmumumwﬁﬁugofm
mmwhluhmyﬂdhrisnpuﬂymbyuﬂﬁnhmysmu-uriummpmﬁumbe

- A R EERRCTS - -

Tt ETERNS .

ong. In addition to the repressntations snd

& BUVer's Warrapties jon
wiranties contrined elsswhere in this Agreem Buoyer heveby makes the following
repmgctiations and weoranfisy fo Seller:

14
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, 6.1 ..J!‘:.! jon, § d Power. Buyeriza Hmited liabi ¢ompany
gﬂywﬂmmd,w_lﬂyqxixﬁmnndinmd mdwﬁnhmufﬁcﬁm;nfngﬂifmﬁa.
Buyer has all requisiin limited Jigbility company powes and autharity 10 ¢wn, leage and opexatn
ﬂﬂrﬂ'ﬂpﬂﬁ_ﬁ.tﬂwrrnnimbminmnnﬁwhamgmdmdmdmmmmddlmmd :
perfor this Agroement and all writings relating hereto. - ;

62  Anthoflzation of Buyer. The sxemrtion, daltvery and f this
Agtuumﬂl taﬂﬂﬁ&ydﬁmhﬂhﬂuﬁhmhmdﬂyﬂﬂﬂ?fom m:thm-iznd.u Tha
mﬁmmﬂﬂvmyqﬂﬂsﬂmtﬂmmmﬁmofﬂmhmnﬁmhﬂdn
unm?gplmd,mdﬂmperﬁ:meeuﬂhﬂﬂﬂmmofmmﬁmﬁﬂ;mmm
mm_!dmomlmnfhmn:fbwadnmt‘mdudnmﬁ}mnﬂimwiﬂuwmukhah:ﬂaf&e
Hrtles ommﬂmmppyshngmmmofﬂmmm)ﬂnlmmymhw,nﬂnw
_Ellﬂltwn.Uragrnrdﬂ.menﬂuncﬂmwdwmofmymmmgnwmhlnﬂuﬂmor(ﬁ)
Vi taurmgiﬂmtwilhlarmnuﬁm::ad:ﬁn!tundummminstnmmurwriﬁngnfmy
munutnwhmhﬂurwmnputymby%ﬁuyuwihuwtsmpmpnﬁumyh:hmﬂ. l

:
:
g
é
;
i
§
g
2
g
&
i

Inapection
mﬁmﬁcﬁomanddlmmmmmﬁnghmm&ganmpmyqu
&mwmmymwmmdththmmdhgﬂmmmﬁmofﬂmm,
?WHMMMHMWMWWMEMM
&W:wwhmmwmmwmmmmu !

osing "AS IS, “WHERE I8," pd "WITH ALL FAULTS."” Notwithstending the
foregoing, at or prior 10 the Closing, Saller shall, at Sefier's sole cost and axpanse, canse ! S
wﬂgmmwkmmmmmmmmmfmsmﬂmm '
Transferred Busineas trvemtory and Usrelated Inventory) to be removed from the Real ’

5. Actiong Prier to Closing.
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sccountants, counsel, lsders, conaultente and other represortatives, reasonable sccess for :
examhghmdaﬂmmwﬂaﬁmu!nﬂmhpﬂymdﬂlmd&p&ﬂiﬁngbhhm&ﬂ P
the Business, Buyer, however, shall not bo entitied ta azocss to eny matecials containing , |
privileged commynications o information shout employees, discleyure of which might violate

en employee's reasomble expectation of privacy. Buyer expressly scknowledges that nothing in

this Secrion 8.1 is infanded to give rise to ay contfngency to Buyer's obligations to procesd with

the transactions contemaplated herein.

82  Rumkrgprey Coutt Approyala -

(®)  FPrompily following the Exetition Date (and in no svest Inter than
El.:.rm(3]dayuﬂmmﬂar).ﬂmﬂﬂllurwiﬂmhamﬁun(ﬁn“smMo(ﬂnn"]fu:'unnrdu{tba
Appmnlﬂ'ﬂhr“)ﬂomtheBahblmmndmtwhichﬁ)msﬂnme&fﬂnhupurtym
Buyer on the t=rms and conditions sct forth bn this Agreement and aythorizes the Selfer to
promdwﬂhﬁn.trmmoﬁm,(ﬁ} inchxdex » apacific finding thet Buyet is & good fuith purchaser
of the Property, (iii) stwics that the aaie of the Progerty to Buyer shall bc fres and clear of ail
hm.d!hnmhhruhmdmwmbmmm(ﬂhmthmﬁuﬁuumﬂhbiﬁﬂm).(ﬂ
approves (e epnllcable Sellar'a assumption and assigument of the prs-petition Rea! Property
I-uus:eamdDthnrlmmmdcmm(mﬂmﬂvcly.h"&wﬁunaﬁsmnm“)pmmm
Jection 365 of the United Staton Bagkraptay Code sod orders the Buyst 1 pay any cure smounts
mmﬁhmﬂwnﬁﬂpnﬁmmﬂwﬂwﬁm!&NRMnﬂunnmmﬁ&mmnmﬁummm&mmd
sasgrnant, provided, bovver, notwithstanding anything to the contrary in this Agreament,
E@wﬁudﬂbﬂhﬁhchmﬂmﬂmwmmmummmmhmdhmdndmﬂmmbaﬂﬁdﬂnwﬂu
fuilure of the Approval Onder o suthorizs assighment md avmmption of certsin Section 365 bl
Conttracts 57 Iong us the Approval Order muthorizes the assignment end eammption of fhe Reat ) o
Property Leggos and those Other Leases and Contrects deacribed on Sehedule 8.2.1(x) hereto, i
Following the filing af the Sale Motion, Seller ahall uas reasonabln effrty to obin the Approval : i
Order. Both Buyer's and Seller's obligations to consamenate the transpctions contemplated in ' o
this Agreament which the Buyer and Seller mry hereafter snter into shall bs conditioned upon ©d
the Bankruptcy Court's entry of the Approval Ordar. I€ the Bemkruptcy Court refaset to issue the )
Approvel Order or 40 approve any third perty muchaser st the hearing on the Sale Maotion, a third
party purchaser for the Property or any materia] portion thereof is apmoved by the Benkruptey i
Caurt of the hearing on the Sale Motion, then this transotion shall mtomatically teeminate and i
tho Seller and the Buyer shal? be relicved of any fixther Hahility or obligation hermmder. n the f
cvent that 4 third party (an “Upset Purchaser™ and the imderlying agresment betwsen the Upset : !
Purchaser and Seller, the “Unset Agreement™) {5 spproved by the Bankruptey Court ag the :
purchaser of the Propenty at the hagring on the Sale Motlon, howswor, natwithstanding anything
to the coxtrary in this Agreement, this Agreemiont shall not terminste, tut mther shall baoome n
'M-thﬁ”vmhhmﬂmdnmfm‘mbyﬂeﬂ&ﬁrlpmMufﬁw{ﬂdm
following the cloaing date specified in the Tpmt Agreement , but subject and subardinate in all
respects (o the dghts of the Upast Purchager mder the Upset Agrenment; provided, however,
this Agreement shall autonatically terminate if the Approval Order in for any rensem whatstsver
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nmuntmdby the Barkruptcy Court on or befire March 11, 2009, or the Closing does not occur
by the Outaide Date. Upan entry of the Approval Order in accordance with fie provigions of this
Soction 8.2.1(z) (such eniry date being referred to boroin a1 the "Sals Appraval Date™), tha
concfition sct forth in this Section 5.2, 1(8) aball concluslvely be doamad aatiyfied

(B} Aspart of the Sals Moilon, the Selier shal] also request and use

reasonsble good faith efforts to obtain Shom the Bankeyptey Court an ¢rder which appraves the

following hidding procedires and expenss reimburscments ((he: “Bidding Procedures™: (1)

Buyer will be entifled to receive from the Saller 2 peyment I the amount of $150,000.00, in cash

mut'hnrunmdimlyavﬁhbhmdﬂmdsh&umﬂlu(HJmnmmmmﬂm

harein fuils to loss by reason of Seller's material breach hereof, or (yy) Buyer is not approved :

by the Benkruptcy Court as the purchaser of the Property and the Property {ar any mataria] :

portian thereof} is thereatber sold to any thind party fior cansideration in excess of the Putchase )

Price and other considetation provided far hurein notwithatanding the Buyer's willingness and [

abillty & consummpte the ansactions contsmplated by this Agreement, which payment shall ba '

marke 1o timﬁumcnnmﬂymmmamnﬂmaﬁanufm&ﬁudm“h, (i} all tkird

partynﬂ'n?tqbcmmid:mdnhhmﬁusmﬂtsﬂnMuﬁmﬂnuhmwﬂﬁn; pocompanied

by a depogit (in the form of a aukier's check or ather cash aquivalant) in the amonnt of

$250,000 and delivared {0 the Scllex no Later than twenty-four (24} hours priee o such haering,

ingsther with satiefactory evidence of such third party's finanoial ability to petfiorm it

obligatians under such offir, (1) #0 prospective purchaser will be permitted to bid t the Sale
-'Humng}nﬂesuunhpmyhubmdumd"ﬂnmdmyquliind"hyhﬂallw.(‘w]m :

prospective purchaser who bida for the Property at the hearing on Buyer's acquiaition of the T
Property shall be entitled to prrchass the Property unless such progpective prrchaser offers to T
.mﬂ:?mmrmﬁduﬂmumm.mmmmmmdmﬁmm oo
- fotth in this Agreement (including all cash, non-cash consldermtion snd waxared labilitias) and }

————

otherwist on bawns at lomst as Favorable to the Saller an thooe zet fisrth in this Agreoment, and (v)
afler 2y initial overbid, all furthar overbids must be in norements of st least $50,000.00,

Should overbidding take place, the Buyer shall bave the right, but not the obligation, to oo
participate iv the overbldding and (o be spproved e the overbiddar st the heariag on the Sale P
Motion based upen any snch avesbid, The eatry of wa order of the Bankruptoy Cotmt apiroving g .
the Bidding Procedures shall not be a condition precedent to Buper's abligatlons under this :

63  Activitics of Sellar Pending Cloging, Pending the Closing or any eaclier
termination of this tranmacfon, Seller shall: g on

)  provide Buyer with roasonsble access to cugtomears, :
suppliem, and emplopecs of the Transforred Business, for the pupoas of lnforming such partics !
of the pending trensaction contamplated herein; provided, however, Seller ahall have the right, in
ﬁ“;ﬁﬂﬂmm to be present for and particlpate fn any such meetings or sommunictions

Pt o ol o L

. (i)  Except ay otherwise provided herein or a required pursmnt
to any provizion of the Banlorupiey Code and provided that Seller han adequate funding for such
activities during such period, oparate the Tranaferred Business in the ordinary coures consistent

17
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with an interim budgzt mutually sgreed apon by Soller and Buyer on o pei ta the Exzoution
-Dmmmgm:mmtﬁatmhﬂnﬂwiudemmbnﬁ:lﬁcym

()  Not eell any of the Property, except Transferred Businass
Inventary st:d Unrelstad Inventory in the normal thorwise bazkrupicy
hwormdwofﬂleBmhuptcym. ooure orane requimd by -

9. Misceflmnepuy,

21 De ] [Das demnnation.  Seller shall prompdy matity

Buyer of the occmrence of any ma dnmmhur_denuuinnuﬂhnhopumrthatymm :
priar to the Closing Date., In the ovent of any winmmed demags 1o or destrustion of the Property ;
Fﬂﬂrtﬂ'dlcl:lmlnsmumwofwlﬂdxmmﬁ:wouldwsSO.DDD.DOurlm.thmau:h
dlmr&ﬂm_deMonahnﬂhwcmmmemmmPﬂuqum'sm
Seller’ obligation to claxa, Shwuld sny iminsmred damage o degtruction ta the Property ocouy
priurmﬂmC.lombmrﬂtemmufwhichlbwpﬁ:wﬂﬂwulmmﬂnnﬁu,m.ﬂﬂutlm
than $500,000.00, then uniess Seller canses the same to bo repeired and restored in all maderial
respects pror to the Closing Date (o which case the Purchase Prise shall be unaffested and the
parties shall mmm‘gmmmummmdm-unﬁmwpmmdhpw
mmedmbﬂmhum!md),Bum‘nmlummdynhnﬂbammdvea dollar-for-dolar
rgduuuonlnmuMnuaninauummmaqtmmﬁuumafﬁ)ﬂmmstnfmhnpnn,lm
(n}rhummtufmyhmmmmmemdeﬂmnmncmm
and conmeniate the tramaiction contertplsted hitein, If eny uninsursd damage ar destruction to
theh'upeﬂyumm?rmthe Cloging Date the cast of which to repaiy would total $500,000.00
orm?m.ﬂminwpm“ofmthnmmbumduﬂmmmamm
ClonngDm,BuyFnhnll havs the right and aption to elther (7} terminate the trengaction
mnmPlntedhu:mn,urm)dmw_muiw.uihwhuﬂmnhuhummdyb}'mmnfﬂeh
ﬁamdmuomnhmmm&minﬁ amouot of $500,000.00 and consummate

transactiot coniomplatad hovein ax though the dumage or destruction had never goeurred or
been initintad, {n 2L} ather avents or in the event that Buyer elects to consmarnate the purchase :
pmmmuhmefu)mfﬂ}lﬂhaummpundmmuﬂu, including netinacy !
mtummﬁon:;mﬂmhllmpomada. collewtod by or paid to Seller prior to the Closing Dite,
:h?llbc-mdmdngnimuhn Purchase Price on Buyer's ascount or the Purebase Price shall be
@mwmmmbnwmsmmmmm:mmmﬁmmmm
msucatice or omdommation proceeds arising out of such damags or destruction of procesdings
:ndngtmﬂ::_tndpnmmﬂmcnoﬂngmmﬂhnignadtonﬂ#hdming
Natwithstanding anything to e contrary in this Agreement, the risk of loss or damage to the
ﬁumshﬂlmmrﬂhondlyshﬂhﬁnﬂmontheﬂoﬂmm. For avoidance of donbt,
Bwumdﬂnl_luintmdﬂmhmviﬂmofﬂﬂ;ﬂuﬁuu?.luhanmlommyﬂgltm [
mudthhchmeﬂmmayn&mm&mﬁthdmﬂrﬂﬂnﬁmbymmofm !
ecourrence of eny event subject to this Section 9.1,

92 Attorneys' Fees, hﬁewtbndﬂiuplﬂyhurmhnm' an actian or
ﬂupmmum@wwmwmmdmﬁmﬁﬁhﬁmm
prevelling party in that action or procasding shal] be sotitled to hxve and recover from the non-
prevailing party all such foes, costy and sxpenaes (including, withowut Emitation, 2l cott eosts
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mdmmnbhuumm'!beﬂnmmvdﬂngpmymysuﬂwurinminﬂwpwaﬁ:w l

defense of such action of preceeding,
93 R ens ¥ to Records spd Certein Perennne Uﬂﬂl thcdoamg af
the Banlquptey Case, (i) the Bu thal] parmit Saller’s sovmeel and other professionals and ;

counsst for any suceessor to Selfer ad their respective profassionals (collcctivaly, “Peormiited

Acoeax Periles™) leasonable scoess (o those financlal and other books and recards refating to the
Pmpcrtyot_thcl‘mfmwdﬂnﬁmthiwmlmluﬂed smong the Property tranafecred to Ruper

ot the Closings, wiﬂchnncmshaﬂhdud:(u}theﬁghnfsuah?mﬁmdhwm?nﬁuhm.
nmhﬁmﬁﬂdmhﬁm'mn.mhdmntstmﬂ.mnymymmh :
ﬂnhmnfmnmmdemhdabwnmd(yﬂmwﬂwpmm&ﬁwdumw ¢
relovant Permitted Aceess Panles such documents or recands ay they siay request, bit only to o ;
ectent mh?nnﬂmdAmPuﬂmﬁ:mthuwﬁthmwm written dencriptions

of the materials to bo so copied and the applicable Permitid Accsss Pty reimburses the Royer i
for the reasonable 0osty and axpenses thoreat, and (i) Buysr shall provida the Permitied Acocss :
Fartles (at oo uwtmtthmiudAmquﬂm)vdmmmmhlemmtnGIﬂmThomm

Allvert Cabrers, Malissa Scachetst, Mark Wiein, John Gumols during regular business hours to

assist Seller end the ofhor Permiitied Accoss Parting in their post-Closing activities (ncliding,

without Hmitatios, prormation af tay, retums), provided that such acoess dios oot imreasonably

interfire with the Buyer's business operationa.

_ 94  Notices. Unless atherwise providsd hersin, eny notics, tander, oc dalivery
Whmvmhumd:rbyumtywﬂuoﬂmmbeuﬂhmdhypmm]dcﬂmyhm
ar by registered or certificd mail, postago prepald, return roeipt requested, emd shall be deamed
communionted a8 @ the date of maiting, Malled notices shall be addseased as set forth balow, bat
each Party muy change hin eddress by written notice in accordance with this Seotion 9.4,

To Soller 7101 Indusgtrial Drive
Bawling Groan, KY 42102 s
Antn, Craig S. Desm, Chif '
Restructuring Offfoer . i

AND

/o AEG Pariners

200 West Madincn Strest, Sulta 500
Chlcage, IL 80814

Aftn: Cradg 8. Dean

Wihacopyto:  Pachulaki Stang, Ziehl & Jones LLP o
150 Califatria Streat, 15th Floos ;i
San Franclsco, CA 94111 )
Attnr David M. Bertenthal, Baq. - ’

T TR, -

To Buyez: FMI Products, LLC
3701 South Harbor Boglevard
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Sante Ana CA 92704
Attn: Mr. Jokm Grareoda

Wrth e copy to: Amold & Parter, LLF
777 South Pigueroa Strset, 44 Floor
Los Angeles, CA 90017
Ann: Grepory C. Fant, Boy,

9.5  Eatire Agrsemest. This instrument, that certain Confidentiality

I Agreement dutnd Jenuary 6, 2009, betwaon DHP Holdings [T Corp, and others, on the ons hand, .
amd Murk Klein and FMI Produsts, LLC, on tha other, and the dommens ta be sxscuted L

parsuant heroto contaln the entire agreamant hatwasn the parties relating to the sale of the '

Praperry. Any oral representations or modifications conceming this Agresment br any sueh ;

othes docoment shall b of no force and effect excepting & subsequent modification in writing, !

signed by the Party to be cherpad_

96  Modification. ThisAg;mmimnyhnmndjﬁd,mmdndwnuppb-
mented only by » written instrum st )y syeerted by all the parties hereto.

97  ClogingDate. All actions to be taken an the Closing pursuent to this
Agteement hall be deemed to have coonrred slmmltarernsly, md ne aci, dovument ¢
tranasction shall bo deemed 1o have been taken, delivered or effectod wti] all such sclions,
dovuments and trehsactions have besn taken, deliversd or effected.

9.8  Severability, Should any tarm, provislon or peragraph of this Agreement
bo detextirined to be illegal or void or of no fytee and effect, the balance of the Agresmant shall
nevive, ‘

9.9  Captionn. All captions aod headings cortainad In this Agreement are for
convenionce of reference only and shell not be conatrued to limit or extend the terms or
conditions of this Agreement,

910 Fuher Agmwanees, Each Party hereto will exscute, seknowledge and
deliver any farther nssqrance, documents and instrumernts ressonably requested by auy othar
Party for the purposs of giving effict to the transactions contemplated bereln or the infontions of
the Partien with respect theret; provided that nothing harsin ahall be deemed to require any
Party to exequie ot deliver any much further asauance, dosmment oy instnmment to the extent that
the eame could In gy material way mcrease the burdens, obligations or liabilities otherwise )
lmpwiaed upen such Party by this Agresment, ; !

9.11 Walver. Na waiver of usy of the provisions of thiz Agresment shall he |
deemied, or shall conatitute, » waiver of other provisions, wiether ar not similar, o shall any ;
waiver constitute a contiming waiver, No waiver stral) be binding unless executed in writing by )
the party meking the waiver. X

a-taEE AT

i

TRADEMARK
REEL: 003978 FRAME: 0219



042872003 16:31 FAX 213 243 41338 ARMOLD & PORTER,LLP @odo/055

UsSPTO 3/31/2009 8:19:45 PM PAGE 38/054 Fax Server
TO:DIANE M. LAMBILLOTTE COMPANY:777 SOUTH FIGUEROA STREET

9.2 Brokerage Obligations. Saller and the Buyes gach represent and wirnat fo
ﬂu‘.of.harchhpMyhuinmudmfinﬁﬁiymwmﬂmbmkwmnd}ummm
agent with rupﬂhﬂmmymmtufmywmﬁuinnmﬂng&meofh
teangaction comtenplated hereby. Itis apresd that if ey claims for commdssions, fees or otber ‘;
vompensation, including, without limitation, brokersge faes, finder's tha,.ot sonminsions are _
ever pessrtad agréingt Buyer or any Seller in connection with this tranmction, u]_l:mhclninm
shail be handied and paid by the party whose actions form the basis of such claim and sich party
shall indemnify, dafend (with counsel reasnnably satisfantory to the pary sntitied to
mdmnniﬁmlon),pmmmmamdhuldth:oﬂmhumhuﬁummh_mnnmmnIlmrh
clairas or demands essected by eny pecson, firm ot carpargtion o coamection with the vengaction
contemplated hereby.

. 913 FPoymont of Fees and Expengcs, Bxoept ar providsd In Section 9.2 sbove,
each party (o this Agreement sigll be reapomibie for, and shell pay, all of its vwn Teea wnd
mxpetses, inctoding those of ity cownsel, lneurred in the negotintion, preparation and
consummation of the Agreement and toe gensaction doacribed herein.

914 Survivel The mapective repreacatations, werrantics, covenants and
agresments of Seller smd Buyer berein, of i any certificates or other documents delivered prior
to or at e Closing, shall not be deamad walved or ofberwise affecied by the Closing.

915 Amsignments This Agreement shall not be sasigned by any Party hereto
without the prior wrintea conpent of the other paxty hereto, which congeitt the Partles may gramt
or withhold in their solc and ahsoiuts discretion. :

9.16 RBipding Effect. Subject to the provisions of Section 9.15, abave, thia
Ayumahaﬂundmimremumbmﬂﬂﬂwmmcmmﬂ represenintives,
sucomssors, and ansigna of the partles hereto,

9.17  Applicable Law. This Agreemant thall be goveraed by snd congmed in i
apeordance with he lows of Delowwrr. )

.18 Good Faith. All parties hereto agres to do all act end excoute all
mwmmmmmw@mmmnmmmmmm
16 the tarma and conditions contwined heroin before and afizr Cloging,

919 Conspruction. In the Entetprotation and construction of this Agreemeat, the
pﬁe&m&nmdudmﬂﬂﬂmmhwmfmﬂﬂmmﬁwnmﬁnﬂqmmmmm
mmawmmmummmmmupmnﬂmmmmdwm ; i
drafied by cither party hereto.

920 Counterparts, This Agrecmncnt may be signed in counterperts. The paxties :
hﬁummwmmthmeMuﬂfauh@ﬂmm !
mrovided tust by doiag 5o the pertiss agres to undartake fo provide original signetnres 85 so0n .
theraafier ax reasonsble in the chrmamstoanoes, '

P L
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9.21 Time iz of the Fasenoe, Time i of the emencs In this Agreament, and all
of the torme, ¢ovenants and conditions hereof.

92121 when a refersce is made in this Agresment to an Article, Ssotion,
Exhibit or Schedule, such reference is to an Article or Section of, or an Exhibit or & Schedule to,
this Agresment unless otherwise indicated; '

) 9.22.2 the hendings and captions used In this Agresment are for referenre i
purpoas anly end do not aifoct in any way the mesning or interpretation of thia Agreement: oo

_ 9223 whenover the words “inolude,” “includes” or “including” are waed
inthis Agresment, they are deemed to be followed by the words “withai imitation™; ] l

L 92204 the wards "hereof,” *herain™ and "harsunder” and wrks of
similer itaport, when ysed i this Agreomaent, refer to this Agreament zs & whole snd not 1 sy
I parﬁcuhrpmﬂainnofﬂﬂsﬁqmemm:

) 9.22.5 all terms defined in thiy Agreenent have the definad memningy
whanuud in any eartificate or other document roade or delivered pursoant hereto, unles
olberwise defined therein;

9.22.6 the definitions coptained in this Ageeement ere spplicable to the
singular as wel) ps the phural forms of such termns: .

. 9.22.7 amy Imor defined or referred to herein or in any agreamsnt or
insriment tht i3 fefsorad to horein nosans snch law of stamts a4 fhom time fo time amended,
modified or sipplanenied, including by succession of comparable succassor laws;

. 9.228 referencos to & perscn are also to it permitted sucossmots and
| asugns; and §
9229 ihe use of "ar™ Iy ot Intendad to be exclunive valess enprecaly

[T

indicated otherwpe,
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In Witneas Whereof, Buyer and Seller havo cxecated Purchane Apmamant
ﬂfﬂmhyandmﬁmm;a::ltﬂm " iy dcset o :

BUYER:

FMT Products, LLC, a
Callfornta ¥mited Uablfity company

W, :
Name: Mark Elein

Iter Manager |
SELLER:

DHF Holdings IT Corpotation, a Delawara oration
Mcmllmmmdmhm

DEBA LLC, o Florhla Huafted ltability company and
Chgﬂrﬂﬂﬂmwmﬂﬂdﬂrh?muuhn

By
Narne:
(T

e

DESA Huating, LI.C, n Flarida (finlted Kability ¢
company snd Chapier 11 Deblor smd Dalvior in
Possssion

By;
Name: .
Bs: !

DESA IPLLC, a Florida Hmited lahility wad
uumllmbwmnmmmm

= o
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In Witness Whareof, Buyer and Saller have swsarted this Asset Purchase Agresment ng R
of tha day s year fret abaye writhén. i

BUYER:

HMI Peoducty, LLC, »
Caltfornia mited Hablllty somprrry

Name; Mork Kidn ' ,
Tty Mamager E

SELILER:
VAP Hoidlnge IT Corporation, s Delswnre corparation

DERA Hesting, LI, a Florids thmdied Hability
coxapary and Chapter 11 t and Prabior In
Poxsennl -

N
Dol e !

DESA [PLLC, s Florida Uhnited [labillly compuny and
Chugier 11 Defrter and Dabifor in Porsesaion

2

r =
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DESA FMLY, LLC, 4 Florida

Nemited linbility eompany and Chaplor 11 Dabine and
Dehigt n Porsemzion
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And Al Schadulcy

[TO BE ATTACHED]

—_———

i T IR

al tw———

23
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ANENDMTBNT HO. 1
TO
ASSET PURCHASE AGREIMENT

Reforenao iz mad to Gt cartiin Aseot Puschens Agresment dated 53 of Fobaury
Il,WW'WWMm‘MMMaMMWW
mmmmu"qu,mmomhmmmnmamm,mmmummv
company, DIIP loldings T Corpatation, s Delawste copomton, DESA LLG, & Rlewida Mrited
mww,nmummumummmwbmwm
a_Floride iirmited Usbibty compary (coflootivaly, tio "Seller” and Jognthar with Buysr, the :
“Pariles™), veoh srch Seller boing u Debier and Dobstrr in Possearion yrider Case No, 08-13422 ;
= MFW (Jokitly Administored) (the “Caive”) in fhe United Striza Bankraptey Qowt ®or the ' :
mﬁ:&fﬁmunmmMWManMMummmm

I agrsfbed thecetn fn iha This wrdrad

e mhﬂﬂlk' ' Agroammnt, putuﬂl?uhm'mnqm

WHEREAS, tho Agrocuent aontemplpies that coriain matters Wil ba muegslly
aproad ko by the Partiar by e W curtaln detcrminatinpy. mde
mPltﬂhbytﬁﬁWﬁ:vam v Date el ;fmhﬂ b

WHEREAS, Buyer and Seller wish to ectand the Wiiyer Dats,

NOW, THRRETORE, In considarstion of the foregoiog prermites and the reatoa)
Sgresnsmy eet fxth barsin, and for other good andt valvahla gonsiderstion, the receipt and
mﬁdmnfwﬁfﬁmhmnhymm&apmm:muﬂnw

L Ameodmt Asuasd 2 the Agteatiet, the tag “Wetver Date” syl ereatter
be deried o muem end cefer 60 olows of bumimens on Waeeh, 6, 209,

4 Effect of Ammdroeni. Rxcont m expragaly st forth hevein, this Amorvdmioal
Mmdm.muﬁﬁ.nﬂwmwwmmmmmmﬂubﬂm
UOVOTMnER OF A gratenants ooetalved (n the Agroomend, all of wirloh shall be
Whanever tho Agrozment in raferred to in the Axreomant or ity other sgmemanty, Socuments
mdMMmWﬂMdﬂbhhhMumwm

purpomes onfy and sbatl not affbot n any way the meming of interpramelan of this Amendinent,

4  Cowntergaviv. This Atseodment may bo exacated simultensovaly in coumbeperts, oo
mhufwmmmnmmeamﬂml,mﬁwmwmmm;.mmm- b
Gine insrument. Any countarpart may be exacuind by Bmimile algustore and snch Sesimils ' [
Fignature éal) be deamad ap original [The remeinder of his pagm has bean imzndonally deft i

lank; signoture pege fallow,] ;

1
. ‘ 3. Headingy.  The beadings conalned i ths Amcndment wo for seforence :
i

1

_____________________________________ W
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o me e

mmmmmmmmauwm
. Artendment st of fae Jrd duy of March, 2009,
BIYER:

FMI Producis, LLC. 8
Calltbrala Smhed tabllity company
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i

[SIGNATURES CONTINUED FROM PRIOR FAGE] .r

I

DESA IPLLC, & Florkds lmited Habdlity cotnpany wod |
Chapter 11 D mym .
; i

l

tn: A g |
DESA PMI LLC, s Flocida, lnsited fiabifity and 1
Chapter 11 Diebtor amd Doblor oy _
. I

i

i

I

|
! '
i
I,
F

{
3 ;o
- TRADEMARK
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AMENDMENT NO. 2 TO ASSET PURCHASE ACREEMENT

THIS AMENDMENT NO, 2 TO ASSET FURCHASE AGREEMENT (this
“Amendment") is made and entered Into as of the 13th dey of March, 2009, and amends the
Asset Purchase Agreetsent dated February 11, 2009, by and between FMI Products, LLC, &
Califtraia limited linbitity company (the "Buyer"), on the one hand, and DESA FMI, LLC,a
Flarida limited Eability company, DHP Holdings II Corporetlon, a Delaware corporation,
DESA LLC, a Florlda limited liskility commpany, DESA Heating, LLC, a Floride limited lisbility
company, asd DESA IP LLC, & Florida limited labiltity compeny (individually and coHectively,
the "Seiler” and togsthat with Buyer, the *Parties™) and a Debior and Debior in Possession
unger Case No, 08-13422 — MFW (Jolndy Admindstered) (the “Case”) in the Unlied Statea
Bankruptey Court for the District of Delaware (the "Bankruptey Court™).

RECTTALS

A.  The Partics entered inin the Asvet Purchase Agresment of the sale of tha
Transferred Business,' subject to higher or better bids at an auction to be held on March 9, 2009
(the “Auction™) and bankruptoy court approval at g heering scheduled for March 10, 2009 (the
“Sale Hearing”). At the Auction, the Parties agreed to the changes set forth in thiz Amendment,
which were set forth on the record of the Auction,

B.  The hankmptcy court epproved the sele of the Transferred Pusiness to the Buyer,
with such changas, at the Bale Hearing,

NOW, THEREFORE, for good and valuable conslderation, the receipt and sufisency
of which is hareby acknowladgad, the Partiex agres ag follows:

1. Beotion 1.1.4 of the Agreement is revised In its entirety as follows:

“Intangibie Property. All fntangibls parsonal propoerty owned or held by any Seller and vesd
exclusively in connection with the Transferred Business, but In il cases only to the extent of

such Seller's interest and only to the extent transferablo, together with all books end financial
angd gecounting Records, as defined below and like items to the xtent pertaining to the
Transferred Businese (Buyer hareby noknowledging that such hooks, Records and like items
are not maintained seperately from those relating to the other businesses and activities of the
entities comprising Seller), including, without limitation, the goodwill of the Trensfarred
Businsss end “know how™ and, to the extant listed on Schedule 1,1.4 -1 attached herete and
Incorporated hersin by this refersnce end in oddition Potent for “Gas Operated Fireplacas
Module” - United States Palent 6,250,548, all of the Seller’s right, title and interest in the
patents (and any related assignments of spplications therefor executed and delivered by any

! Coapitalizad terme not defined in (his Auendment shall have the meanlogs glven by such terms in the Agresment.

LA 5305912
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Seller pursuant to Section 4.2.10 hereof®), processes, trademrks, trade names (but only 1o the
¢xwent of the applicable Seller's rights 1o use and exploit the same In the United States of
America and Canada (colleetively, the “Aequirsd Msrkets”) and for use {n soliing to those
custorners located outside fhe Acquired Markets who are identified on Schedale 1,1,4-2
atteched hereto and incorporated hercin by this refarancs), domain names, service marks,
catatogues, customer lists end other customer data beses, comespondenca with [preseot of
prospective custormers and suppliers, advertising meterlals, software programs, and telephona
exchengs mumbers identified with the Trangferred Businesa (collectively, the "Intangible
Property"). “Record” means information that is inscribed on a tanpible medium or that Is
stored in an electronic or other medium and is retievable in perteivable form. Anuscd inthis’
Agrasmett, Intangible Property shall in all events exclude, (f) any materlela gontnining
privileged commumisations ar information ebout emplayess, disclosure of which would
violate en employee's reasonsble expectation of privacy and any other materials which ero
subject to attormey-clisnt or any othez privilege, (ii) any softwars or othes itam of intangible
Property held by any Seller pursnent to o lcense or other Contract whete Buyer doos not
asgume the underlying Contract relating to such intengible personal property at the Closing,
and (iii) any right, title or interest in or to Seller*s “Vanguard® and “Comdort Glow”
irademarks end those reluted trademarks described on Scliedule 1,1,4-3 aftached hereto and
Incorpoeated herein by this raference (collastively, the “Retalned Murks™)."

2, Thedollar mownt set forth in Section 2.1.1 of the Agrooment is revised to
“$7,460,000.00" {and not $4,700,600.00 as set forth in the origine! version af the Agraement),

3 The dollar amount set Forth in clause (B)(I) of Section 2.1.2(b) of the Agreement
is revised o “$5,500,000.00" (and not $4,200,000.00 as set forth in the original version of the
Agresment).

4, Section 2.4.2 of the Agreement is tevised in its entircty as follown:

In the event that tha face value of the Receivahlas on the Closing Date as determined In the
manner provided herein () is less than the A/R Benchmark, the Purchase Prics shall be
decroased by an aount equal to 10094 of the emount of such shortfall (such amaunt, the
“Recelvablos Shortfall Reduction™), oz (y) is grester than the A/R Benchmerk, the Purchase .
Price shalf be ihcreaged by en amount equal to 1009 of the amount of such excess

Regelvables (such amount, the “Excens Recelvables Bump™).

5, Section 2.4.6 of the Agreement i3 deleted.
6, Section 3.7 of the Agresment is revised in its entitety as follows:

f Poscggion. Right to possessian of the Property shall transfer fo Buyer on the Closing Date.
The applicable partics comprising Seller shall transfor and deliver to Buyer on the Closing

* Scheduls 4.2.10, which Hats the patens applioations, hes been revised to includs Patent for “Artificial
Embers For Use Th A Ga Fited Log Set™= Fub, No. US 2007412221246 Al (Appl. No. 11/668,660) as
agrend ot the Auction, and to include more recent patent epplicetion idontification nurnbers far cerain of
the patent applications lisked on such Schadule 42,10,

LA SIS 2 2
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Duate such keys, locks, passwords and sefe combinations and othey similar itema as Boyer
toay reasonebly require o obiwin cccupation and control of the Property, and shall afso make
aveilable ip Buysr at their then existing locations the ariginala of all dogimenta in Seller’s
pesacssion that ere required 10 be transferred o Buyer by this Agreement,

7. Section 4.2.8 of the Agreement is deleted.
8, Section 4.2.9 of the Agreement is revised in its entirety as follows:

4319, At e Cloming, the applicabls partiea composing Seller and Saller affilistes shall
be deemed to have peleased those current and former employees listed on Schedule 42.9
attachiod herete that the Buyer slacts to continue to employ or subsequeatly employs, from
ongoing obligetions under employment, compensation, snd saparation agreamonts or
agrecments entered into in connection with employment with reapect to any confidentiality or
nan-complele provisians with respect o the Trensferred Busineas; previded, that the Buyer
shall have the right to contioue 10 enforce such confidentiality or non-complete provisions
with respect {o the Transferred Business In any such contrsct that has not boen or §s not
rejected, and further provided, however, that nothing in this Section 4,2,9 cotitemplates that
Seller or any of Scller*s affitiatea will releass or torminats eny of such qurreny or former
employeea’ obligations to Seller or any such affiliwte in the neture of confidentiality or non-
compeik agreemnants 10 the extent that the sama relite 10 any business of Saller or any of i
affilietes other then the Transfetred Business or 1o dats, recovds, or othes “confidential”™ or
proprictary information of such other businesses.

9. The Debtors will not sell ok asslgn the right.to use the “Vanguard” name for the
wanufacture or sale of any of the products that both (&) uilize any of the Patemts and Patont
Applicarions being transferred and assigned to the Buyer end (b} eurrently are being
manufacturcd by the Debtors in the Transfemred Business (the *Vanguard Restricted Praduet™).
After Clozing, the Debors will not sail ey Vanguard Resirictad Produet for an aggregate sale
price in excess of $100,000.00 without first obinining an order from the Bankouptoy Court
euthorizing the Debiors to do s0. ‘The Debtors (i) are not transferring the “Yanguard™ name (of
any related names) or product loes to the Buyer, with the cxception for the limited license
granted to Buyer under tha Transition Services Agreement 1o vae the “Vanguard™ nams,

{1i) rotain efl right, title end interest in the “Vangusnd” name (and eny and all related nomes) and
product lines, and (jif) without limitation, shall have the right, power and privilege to vse the
“Vanguard” neme (and any and all related names) for all purposss, including the manufacturs
and/or gale of products other than the Vanguard Restricted Product and o licanse, assign, sell or
otherwise transfer such game and other product lines.

10.  The Exhiblts and Schedules to the Agreement agreed to by the Parties at the
Auction (with the revised Schedule 42,10 roferred to in paragraph 1 above) are attacked to thiz
Arpendrnent,

4'The Exhibits and Schedules are not atiached to the copy of this Amendment that will bo fled on the
docket in this case.

LA: 539891 2 - 3
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FI.  This Amendment may be exected in mnltiple conntavparts, each of which shall
be deamed an criginal, bant afl of which together shall constinge ane and the same docoment,

12, Tha Agreammt, as atnended by this Armandenens, shull be binding upon end inure.
wﬂnbmnﬁtafthnh;ﬁmudfhﬁuupuﬁwmmmmdpmﬂﬁnﬁm. .

13, AH of {he faras, covenmats and conditions of the Agreement, ax amended by this
Amendmens, shall continue in foll foroe and offect.

14.  The tertis of tiy Amendment may not be emonded, todified or widved excopt in
a writing signed by all of the partics hereto. -

Tu Witnots Whereo!, Buyer end Seller have exscuted this Ameadment this
mimugh&ymwﬂmmm ' :
' BUYER:

FMI Praducts, LIC, n
Catifornis Gmited liabilty conapany

oy P

Nams: Mark Kleln
1ts; Maoaper

- SELLER:

" DEP Halillags 1I Carperatien, a Delawars carporation
and Chapter 11 Delsor and Debtior In Possemsion

Ry:
Nam,
i
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11.  This Amendment may be exesuted in multiple counterparts, each of which shall
be deemeod an original, but all of which together shall constitite ane and tha same document.

12,  The Agrssment, as amanded by this Amendment, shall be binding wpon and inure
to the benefit of fiv Partics and their respective suceessors and parmitted assigna,

13. Al of the tenms, covenants and conditions of the Agreement, as amended by this
Amendment, shall continue in Sl force amd effect.

14.  The terms of this Amendment may not bs amended, medified or waived axcspt in
a writing signed by all of the partics hareto, .

In Witness Whereof, Buyer end Seller have exceated this Amendment this
March 13, 2009 as of the day and year first abovs written.

RUYER:
FMI Produsts, LLC, &
Culifornia limited Iiability compaoy

By:
Mame: Mark Klsin
Ita: Manager

SELLER:
DHP Holdings IY Corporatiow, a Delsware corporatlon

and Chageer L1 w Fossestion
By: é f T

Wam L“‘ & Dfltﬂ
Its: PV
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DESALLC, a Florida Hmited Mability company and

DESA Heating, LLC, 1 Florida Hmited lability
company. and Chapter 11 Debior and Debtor in

LA- 519501_2 5
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DIESA IPLLC, a Fleridn limited lfability compuny and
Chapter 11 Debior and Beblor in Poxyesston
1
i
DESA FMI, LLC, a Florids i
limited lishilkly company and Chapter 11 Debtor and ]
Debtor in Pomession
By: éé v /
H H gﬂl r‘lrf l ] p il L i
Tts: e en
|
LA: 533491 2 -]
. TRADEMARK

RECORDED: 03/26/2009 REEL: 003978 FRAME: 0235



