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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS

(Eastern Division)
)
In re: )
) Chiapter 11
GPX INTERNATIONAL TIRE )
CORPORATION, ) Case No. 09-20170-JNF
)
Debtor. )
)

ORDER (A) AUTHORIZING DEBTOR TO EFFECTUATE PUR(CHASE AND SALE
AGREEMENT WITH MITL ACQUISITION COMPANY, LLC; (B) AUTHORIZING
SALE OF SOLID TIRE ASSETS BY PRIVATE SALE FREE AND CLEAR OF LIENS,
CLAIMS AND INTERESTS; (C) AUTHORIZING THE ASS{MPTION AND
ASSIGNMENT OF EXECUTORY CONTRACTS, (D) AUTHORIZING THE
REJECTION OF EXECUTORY CONTRACTS, AND (E) FOR RELATED RE LIEF

Upon the motion dated November 12, 2009 (the ““Sale Motion™) ;' GPX Interna:ional
Tire Corporation (the “Debtor” or “Seller”), the débtor and debtor-in-possession, pursuznt to
Sections 105 and 363 of the United States Bankruptey Code, 11 U.S.C. £¢ 101 et seq. (the
“Bankruptcy Code”), Rules 2002, 6004, 9008 and 9014 of the Federal Ru es of Bankruptcy
Procedure (the “Bankruptey Rules™) and Rules 2002-1, 2002-2, 2,002-4. 2302-5, 6004-1 and
9013-3 of the Local Bankruptcy Rules of the United States Bankruptcy Ciourt of the District of
Massachusetts (the “Local Rules™) seeking, inter alia, entry of an order svthorizing, but not
directing, the Debtor to effectuate:a purchase and sale agreement (the “AFA™)' dated as of
November 12, 2009, between the Seller and MITL Acquisition Company’, LLC (together with
any designee under the APA, the “Buyer”), that contemplates the sale of certain of the [lebtor’s

assets related to its solid.and semi-solid off-the-road tire products, includiag, among other things,

Certified to be a true and

- correct copy of the original
 modnings MzbyhetsiORsR 1 the
U.S. Bankruptcy Court

| District of Massachusetts

! Unless-otherwise defined, each capitalized term g SHres
APA. (=/

By: .

TRADEMARK
REEL: 004147 FRAME: 0830



Case 09-20170 Doc 436 Filed 12/15/09 Entered 12/16/09 08:13:36 Desc Main
Document  Page 2 of 23

its Gorham, Maine, Red Lion, Pennsylvania and Hebei, China manufacturing facilities ind all
other items defined as “Purchased Assets” or “Purchased Contracts” under the APA (collectively
‘the “Solid Tire ASS'etS';), by private sale free and clear of all liens, claims ard interests, 1n each
case of any kind or nature whatsoever whiether atising before or after the Petition Date, whether
at' law or in equity, including all claims or rights based on any successor cr transferee linbility,
other than those expressly agreed to be assumed by the Buyer, and (B) ap-roving, autherizing
and ratifying the Debtor’s execution, delivery and performance of the AP.& (such sale of the
shares of stock in certain subsidiaries to the Buyer, transfer of the Solid Tire Assets to the Buyer,
the assumption and assignment of certain executory contracts o the Buy:3+, and the other
transactions contemplated by the APA, the “Sale™) and (C) granting suct other relief as may be
appropriate; and

the Debtor having given notice by mail of the proposed relief set forth in the Salz Motion,
as demonstrated by the certificates of service filed with the Court in connection with the Sale
Motion and the Declaration of Christian J. Urbano Respecting Notice and Service of Saie
Moetions, Bid Procedures, Sale Notices and Cure Procedure Notices [docicst no. 365]; ard

this Court having entered orders dated November 2, 2009 [docke no. 133], Novamber
13, 2009 [docket no. 215], and November 19, 2009 [docket no. 267] (collectively the “Bidding
Procedures Orders”): (i) approving bid procedures for the sale of the Solid Tire Assets tthe “Bid
Procedures™), (ii) approving the break-up fee and expense reimbursemerit provisions set forth in
Section 6.2 of the APA, (iii) schedulinig biddirig and objection deadlines and a date for zn auction
and a hearing to consider approval of the proposed Sale (the “Sale Hedring™") and (iv) approving

the form and manner of notice thereof; and
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the Debtor: (i) having given notice by mail of the Sale and the Bil Procedures and the
date and the time of the Sale Hearing, and (ii) having published notice of he Sale, the Sale
Metion, the Bid Procedures and the Sale Hearing in the national edition o {the Wall Street
Journal, in each case as demonstrated by the affidavits of service filed wth the Court be fore the
Sal¢ Hearing; and

the Sale Hearing having been held before this Court on Decemnber 7, 2009, at which time
all parties in interest were afforded an opportunity to be heard with respect to the Sale Motion;
and the Court having:reviewed and considered the Sale Motion and the £ imited Objection of
Official Committee of Unsecured Creditors to-Debitor's Sale Motioiis. to 321 Alliance, Dynamic
and Solid Tire Assets [docket no. 345] (the “Committee Objection”) and t1e United States’
Objection on Behalf of U.S. Environmental Protection Agency to Debtor’s Sale Motions [docket.
no. 374] (the “EPA Objection™), and related pleadings, including the Affiaavit of Craig Steinke in
Support of the Debtor's Sule Motions [docket no. 364] and the Affidavir q,-f)\-ﬁchaél 8. Goldman
in Support of the Debtor's Sale Motions [docket no. 363], and having hewrd testimony and
arguments of counsel and received evidence with respect o the proposed Sale; and the
Committee Objection and the EPA Objection having been resolved as inc uded in this Crder;

NOW, THEREFORE, based upon all of the evidence, including :1ffidavits, proffered or
adduced at the Sale Hearing, memoranda, objections and arguments of co'insel in connection
with the Sale Hearing, and upon the entire record of the Sale Hearing ant| this Bankruptey Case;

and after due deliberation thereon; and good cause appearing therefor;
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THE COURT HEREBY FINDS AND DETERMINES THAT:*

A. This Court has jurisdiction-to hear and determine the Sale Motion pursuznt to 28
U.S.C. §§ 157 and 1334(a), and this matter is a core proceeding pursuan to 28 US.C.
§ 157(b)(2)(A), (N) and (O). Venue of this Bankruptey Case and the Szle Motion in this
Distriet is proper pursiiant to 28 U.S.C. §§ 1408 and 1409.

B. The statutory predicates for the relief requested heréin incl ide Sections 105(a)
and 363(b), (f) and {m) of the Bankruptcy Cede, Bankruptcy Rules 2002, 6004, 9008 and 9014,

and Local Rules 2002-1, 2002-2, 2002-4, 2002-5, 6004-1 and 9013-3.

Notice of Sale, Orders, and Procedures

C. As evidenced by the affidavits of service and publication -sreviously filed with
this Court, proper, timely, adequate and sufficient notice of the APA, the Sale, the Sale Motion,
the Bidding Procedures Orders, the Bid Procedures and the Sale Hearing has been provided by
the Debtor in accordance with Sections 102(1) and 363 of the Bankruptcy Cdde and Baikruptcy
Rules 2002, 6004, 9014 and 9019, Local Rules 2002-1, 2002-2, 2002-4, 2002-5, 6004-1 and
9013-3, and as required by the Bidding Procedures Orders, and no other r further notice of the
Bidding Procedures Orders, the Sale, the Sale Motion or the Sale Hearinz i¢ or shall be required.

D. A reasonable opportunity to object or be heard regarding e Sale Motion and the
relief requested in the Sale Motion has been afforded to all interested Persons, including (a) all
creditors, present employees, and equity security holders of the Debtor, (t) all Persons, if any,

known to have asserted a property interest or security interest in or lien upon any Solid Tire

? The findings and conclusions set forth heréin constitute the Court’s findings of fct 2inl conclusions of aw
pursuait to Bankniptcy Rule 7052, made applicable to this proceeding pursuant to Banluuptcy Rule 9014, Al
findings of fact and conclusions of law: announced by the Court at the Sale Hearing in rs ation to the Sale Motion are
hereby incorporated herein to the exteint not inconsisferit herewith: To the extent that au+ of the following findings
of fact constitute' conclusions of law, they areadopted as such. To the extent any of the following conclu:ions of
law constitute findings of fact, they are-adopteéd as such.
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Assets, (c) all Persons whe have filed notices of appearance in this: Bank~ptcy Case or are listed
on the creditor matrix filed with the Court, (¢) the United States Trustee for the District of
Massachusetts; (f) counsel for the committee of unsecured creditors, (g) ail federal, state and
local taxing, environmental and other governmentzl authorities that have a réasonably known
interest in the relief requested by the Sale Motion, (h) the Internal Revenue Service, (i) the
United States Attorney’s Office, (j) the attorneys general of each State in ‘which the Dettor
conducts business; (k) the Securities and Exchange Commissien, and (1) all other Persons
identified by the Debtor or its advisors as potential bidders for the Solid Tire Asséts.

E. The Debtor published notice of the. Sale, the Sale Motion, the Bid Procedures, and
the Sale Hearing in the national edition of the Wall Street Journal. With rsgard to parties that
have Liens, Claims or other interests on, against or in the Debtor and/or tke Solid Tire Assets,
but whose identities are not known by the Debtor, the Court finds that suzh Publication Notice is
sufficient and reasonably calculated under the eircumstances te reach suth parties.

F, The disclosures made by the Debtor concerning the APA, the Sale, the Sale
Motion, the Bidding Procedures Orders, the Bid Procedures and the Sale Hearing were complete
and adequate.

Highest and Best Offer

G.  The Bid Procedures afforded a full, fair and reasonable o portunity for any
Person to make 2 higher or better offer to purchase-the Solid Tire Asséts, and no offer that is
higher or better than the Sale to the Buyer pursuant to the APA has been made. The Debtor
conducted the sale process, including the solicitation 6f alternative offers, the evaluatior of
competing bids and the conduct of the auction, in 4l respects in compliance with and in

accordance with the Bidding Procedures Orders. The auction process wes duly neticed and
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conducted in a nen-eollusive, fair and good manner. The Buyer participated in the auction
process and complied with the Bidding Procedures Orders.
H. As demonstrated by the testimoity and other evidence profered or adduced at the

Sale Hearing, (i) the Debtor has diligently and in good faith marketed the: Solid Tire Assets, (ii)
the purchase price contained in the APA constitutes the highest and best cffer obtainabls for the
Selid Tire Assets and provides fair and reasonable consideration for suct. Solid Tire Assets, (iii)
the Sale will provide a greater recovery-for the Debtor’s creditots than would be provided by any
other practical available altemative, (iv) no other party has offered to purc hase the Solic. Tire
Assets on better terms for the Debtor and (v) the purchase price constitutes reasonably equivalent
value and fair consideration under the Bankruptcy Code and under the laws of the United States,
all states, territories and possessions thereof and the District of Columbis.

Best Interests of Debtor, Its Estate and Its Creditors

I The Debtor has demeonstrated and proven to the satisfaction of this Court that
approval of the APA and consummation of the Sale at this time are in the: best interests of the
Debtor, its creditors, the estate-and all other parties in interest in this Bankruptcy Case, und that
the Sale represents a prudent and good faith exercise of the Debtor’s bus niess judgment. The
Debtor has articulated good, sufficient and sound business justification a1d compelling
circumstances for a sale of the Solid Tire Assets pursuant to Section 3631h)-of the Bank-uptey
Code prior to, and outside of, a plan of reorganization in that, among othizc things:

(1) The Sale will generate proceeds that, together with the oth.er terms and conditions

for the Sale as set forth in the APA, constitute the highest znd best offer that the
Debtor has received to date for the Solid Tire-Assets, after a-diligent and good
faith effort to market the Solid Tire Assets and solicit altenative offers. i

accordance with the Bidding Procedures Orders; and thys raaximizes the value
realized for the benefit of the Debtor’s estate;
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(2)  Prompt approval and consummation of the Sale will prescrve the viability of the
Solid Tire Assets as a going corcern;

(3)  Claims against the Debtor’s estaté will be minimized as a result of the prompt
consummation of the Sale to the Buyer;

(4)  Employees associated with the Solid Tire Assets will reta:n their jobs wizhout
dislocation or diminution of value that would be caused if the Sale were delayed
or the Debtor liquidated; and

(5)  The APA provides for termination by the Buyer at any tim: after January 185,
2010, if the Sale has riot been consummated by such date, ind there exists no
other viable purchaser with a higher and better offer.

Section 363(f) Is Satisfied
J. As a condition to the Sale, the Buyer requires that the Scl d Tiré Assets rust be
sold free and clear of all Liens and Claims’ and all othet interests, and tha: the Buyer must have
no liability for any liabilities or obligations of the Debtor (or its predecessors). The Buyer would
not enter into the APA or consummate the Sale, thus adversely affecting t1e Debtor’s estate and
interfering with the Debtor’s reorganization efforts, if the Sale of the Sol d Tire Assets were not
i0.be free and clear of all Liens and Claims and other interests.
K. The Debtor may sell the Solid Tire Assets. frée and clear cf all Liens and Claims
and other interests, because, il each case, one or more of the requiremen ts set forth in Sections
363(f)(1)-(5) of the Bankruptey Code has been satisfied. Those holders o liens and security

interests who either failed to object or who withdrew their objections to the Sale or the Sale

¥ For purposes of this Sale Order, “Li¢ns and Claims” (including references to “Liens ¢ r Claims”, “Liens. Claims”
and “Liens on, Claims against”)-shall be deemed to refer to, without limitation, any and =l claims.(as defined in the
Bankruptey Code), mortgages, attachments, liens, leases, pledges, assessnients, security nterests or other security
agreéments, indentures, loans, credit agreements, other agreements, instruments, cantra >:s, judgments, adverse
claims, levies, chiarges, options, rights. of first refusal; rights of first offer, rescission rigvs, voting trusts or
agreements, sét-off rights, recoupment rights, successor, product, environmental, claim: relating to taxes, and ather
liabitities, obligatiofis and other encumbhrdrices of rights of: any kind; as to each of the frregoing, whether secured or
unsecured, contingent or absolute; liquidated or unliquidated, now existing ot hereinafter arising; perfected or
unperfected, ¢hoate or inchoate, filed or unfiled; scheéduled or unscheduled, noticed or Lr.noticed, or recorded or
umrecorded.
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Motion are deemed to have consented pursuant to Sections 363(£)(2) of t3¢ Bankruptey Code.
Those holders of liens and security interests who did object fall within one or more of the other
subsections of Sections 363(f) of the Bankruptcy Code and are adequately protected because
their liens:and security interésts, if any, attach to the cash proceeds of the 3zle attribiitable to the
Solid Tire Assets against which or in which thiey ¢laim a lien or security .nterest.

L. Were the sale-of the Solid Tire Assets not free and ¢lear o f all Liens and Claims
and other interests or if the Buyer would, or in the future, could potentiallvbe liable for any such
Liens, Claims or other interests, the Buyer would not have entered inte the APA and would not
consummtate the transactions contemplated thereby, which would adversély affect the Dzbtor, its
eéstate and its creditors.

Good Faith

M.  The Buyer is a good faith purchaser under Section 363(m) »>f the Bankruptcy
Code-and, as such, is entitled to the protections afforded thereby in that: (i) while the Buyer is an
insider, the purchase price being paid by the Buyer is fair and reasonable because, among other
things, the Bidding Procedures Ordérs required the Debtor to, and the Debtor did, actively seek
alternative offers and conduct a thorough and complete auction process fior the Solid Tire Assets,
thereby permitting the Debtor to obtain the highest and best offer for the Solid Tire Assets, and
the Buyer did not interfer with any such efforts; (ii) the Buyer, the Debto- and their respactive
counsel and financial advisors engaged in good faith, arm’s length negotiations ta deterraine the
terms and conditions of the APA; and (iii) the Debtor and the Buyer have zntered into the APA
in good faith and without collusion er fraud.

N. No party has alleged any conduct that would constitute improper agreements or

conduct under Section 363(n) of the Bankruptcy Code. No party has engaged in any conduct
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that would permit the avoidance of the Sale, the recovery of excess valus anid other costs, fees or
expenses or the imposition of punitive damages pursuant to Section 363{n) of the Bankruptey
Code.

Validity of The Transfers

0. Upon the entry of this Sale Order, (a) the Debtor has full corporate power and
authority to execute, deliver and perform the APA and all other agreeme:ts, instruments and
other documents contemplated thereby (the “Transaction Documents™) #1d to consummate the
Sale in accordance with the terms and conditions thereof, (b) the exesuting, delivery ant|
performance by the Debtor of thé APA and the other Transaction Docum: ens and the
consummation of the Sale have been duly and validly authorized by all necessary corpo-ate
action on the part of the Debtor; (¢) no consents or approvals, other than these expressly
provided for in the APA, are required for the Debtor to consummate the 3ale; and (d) ary
consents and approvals required for assighment of any Solid Tire Assets Fave been obtained or
are not required under Section 363 of the Bankruptcy Code.

P. Consistent with its fiduciary duties, the Debtor’s Board of Directors has
adequately informied itself of the terms of the Sale and, based on such dus diligence and in the
exercise of its sound business judgment, has authorized the Sale.

Q. The Debtor holds or will hold good title to the Solid Tire Assets as of the Closing
and, accordingly, the transfer of the Solid Tire Assets to the Buyer (a) wil. be legal, valid and
effective transfers of property of the Debtor’s estate to the Buyer; and (b will vest the Buyer
with all right, title and interest of the Debtor in and to the Solid Tire Assets, free and clear of all
Liens and Claims and other inferests pursuant to Sections 363(f) and 105 of the Bankruptcy

Code.
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R. The Debtor exercised its reasonable business judgment in secking the assumption
of the Purchased Contracts and their assignment to the Buyer. The Debtor exercised its
reasonable business judgment in seeking to reject the Starbright Producticn Agreement and the
Development Agreement dated as of January 2, 2008 between the Debtor and Hebei Starbright
(collectively the “Rejected Contracts™) and to obtain a release of the production agreement
between Dynamic and Hebei Starbright dated January 1, 2008,

NOW, THEREFORE, IT IS HEREBY ORDERED THAT:

1. The relief requested in the Sale Motion is hereby granted and approved in its
entirety, and the Sale is hereby approved.

2. All vbjections to the Sale Motion or the relief requested therein that have not been
withdrawn, waived or settled, and all reservations of rights included in o related to such

objections (whether written or oral), are hereby denied and overruled on the merits, with

prejudice.
Authorization and Approval of the
Sale and the APA
3. The APA and all other Transaction Docunients, all transa: ions contempiated in

the foregoing and all of the terms and conditions contained in the foregoir.g, are hereby approved
in all respects, and the Sale pursizant to the APA is hereby authorized under, inter alia, Sections
363(b) and (f) of the Bankruptcy Code. The omission from this Sale Or¢er of specific reference
to any provision of the APA or any other Transaction Document shall not irnpair or diminish the
efficacy, propriety or approval of any such provision, it being the intent o7 this Court thut the
APA and the other Transaction Documents are hereby autherized and aparoved in their

entireties.

10
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4, Subject to the occurrence of the Closing, the Debtor is authorized, but nut
directed, to assume the Purchased Contracts and to assign them to the Buyer.

5. Subject to the occurrence of the Closing, the Rejected Contracts are hereby
rejected effective on the Closing Date.

6. The Schedules shall be deemed miodified by the provisior.s set forth in Exhibit A
to this Order. The APA shall be datéd November 12, 2009. The “Petiticn Date” in the APA
shall be corrected to be October 26, 2009. The errer message attributed 0 the definition
of "Excluded Business Database Copies" in the. APA is corrected to refe: to Section 7.5(c).

7. By the issuance of this Sale Order, the Debtor (including .1s officers, employecs
and agents) is hereby authorized, but not directed, to execute and deliver, consummate and
implement, @nd empowered to take-any and all dctions necessary or appropriate immediately to
(i) consummate and implement the Sale in accordance with the terms and conditions of the APA,
the other Transaction Documents, and this Sale Order, (ii) fully perform its obligatiens under and
comply with the terms of the APA and the other Transaction Documents, in each case i
aecordance with the terms and conditions thereof, (iii) take all further actions as may reasonably
be requested by the Buyer for the purpose of assigning, transferring, granting, conveyinz and
conferring to the Buyer, or reducing to possession, any or all of the Solid Tire Assets, or-as may
otherwise be necessary or appropriate for the performance of the Debtor’s obligations under the
APA and the other Transaction Documents and the consurnmation of the Sale, in the case of the
foregoing clauses (i}, (ii) and (i#), without further order of this Court.

Transfer of the Solid Tire Assets

8. Pursuant to Sections 105(a) and 363(f) of the Bankruptcy Code, upon satisfaction

(or waiver to the extent pérmitted by the APA) of the conditions to the Closing, the Solid Tire

11
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Assets shall be transferred to the Buyer at the Closing, and such transfer saall constitute a legal,
valid, binding and effective transfer of such Solid Tire Assets and shall be free and clearof all
Liens and Claims and other interests of any kirid or nature whatsoever, with all such Liens and
Claims and other interests released, terminated and discharged as to the Bayer and the Solid Tire
Assets, and with all such Liens Claims and other interests to attach to the roceeds of thz Sale in
the order of their priority, with the same validity, force and effect, if any, ‘which they weuld then
have against the Solid Tire Assets, subject to any defenses, counterclaims, rights of avoidance
and rights under Sections 506(c) or 552(b)(1) of the Bankruptcy Code thix: the Debtor may have
with respect thereto.

9. The transfer of the Solid Tire Assets to the Buyer pursuant tc the APA shall
constitute a legal, valid and effective transfer, assignment and conveyance of the Solid Tire
Assets, and shall vest the Buyer with all right, title (which shall be good, ¢lear and marketable)
and interest of the Debtor in and to the Solid Tire Assets free and clear o7 all Liens and Claims
and other interests.

10.  All Persens including, but not limited to, all debt security toiders, equity security
holders, federal, state, or Iocal governmental, tax, environmental and reg alatory authorities or
agencies, lenders, trade and other creditors, holding any Lien, Claim or inzerest of any kind or
nature whatsoever (including Liens or Claims based on any suecessor or tansferee liability)
against or in any Debtor or the Solid Tire Assets (whether legal or equitéaole, secured or
unsecured, maturéd or unmatured, contingent or non-contingent, now existing or Hereafier
arising, senior or subordinated, accrued, determined, déterminable or otlizcwise), arising under or
out of, in'connection with, or in any way relating to, the Debtor, the Solid Tire Assets, the

operation of the Debtor’s business prior to the Closing, or the transfer of the Solid Tire Assets to

12
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the Buyer, are hereby forever barred, estopped and permanently enjoined from asserting,
prosecuting or otherwise pursuing any Lien or Claim or any other interest, in each case of any
kind or nature whatsoever that any such Person had, hds or may have against any Debter {or their
respective predecessors), the Solid Tire Assets, or any other assets or operations of the IDebtor or
anty of the Debtor’s predecessors or affiliates:against the Buyer, the Solicl Tire Assets, or any
other assets or operations of the Buyer. No-such Person shall assert agaiast the Buyer or any of
their successors in interest any Lien or Claim or other interest relating to or arising from the
Solid Tire Assets (including the ownership thereof) or any liahilities calcilzble by refersnee to
the Debtor or any of its predecessors or any of their respective assets or operations,

11.  Nothing in this Order or the APA releases, nullifies, or enjoins the
enforcement by a governmental unit of its pewers under police and regulatory statutes cr
regulations that any entity would be subject to 4s the owner or operator ¢ f property after the date
of entry of this Order (other than pursuant {6 any theory of successor, traasferee, derivative or
vicarious liability, or the de facto merger, continuation of enterprise or substantial continuity
doctrines, or any similar theories.or doctrines; provided, that nothing in this parenthetic:i] shall
preclude any enforcement with respect to any contamination existing after the Closing with
respect to any property ewned or operated by the Buyer after the Closing. solely because such
contamination may have originated prior to the Closing). Nothing in this. Order or the APA
authorizes the transfer or assignment to Buyer of any license, permit, registration, autherization,
or approval of or with'respect to a. governmental unit without Buyer’s coaplying with ail
applicable legal requirements under non-bankruptcy law governing such t-ansfers or

assignments,
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12. On the terms and subject to the conditions and limiitations set forth in the APA,
at the Closing, Buyer shall assume, effective as of the Closing, and shall {imely perfonm and
discharge in accordance with their respective terms, the following Assuraed Liabilities and no
others (as set forth in Section 2.3 of the APA):

i) all Liabilities under the Purchased Contracis it.at arise on or after the
Closing Date or arise prior to the Closing Date to the extent requiring performance after the
Closing Date (in each case, other than Liabilities arising out of or re‘zting to any breach and
other than any Pre-Closing Environmental Liabilities);

i) all Assumed Trade Payables;

iif)  all Liabilities. arising from the sale of products o:" the Solid Tire Business
pursuant to product wartanties, product réturns, customer programs, crzdits and rebates under
Purchased Centracts;

iv)  all Liabilities for Taxes due or payable for any Tax period (or portion

thereof) beginuing after the Closing Date that arise out of the ownership or operation of the Solid
Tire Business or the. Purchased Assets following the Closing Date;
_ v)  all Liabilities of Seller arising under the Consc idated Omnibus Budget
Reconciliation Act (COBRA) in respect of New Hires and those Emploiyses of Seller tarminated
by Seller during the twelve (12) months prior to or within twe (2) months following the Closing
Date and listed on Schedule 2.3(¢) to the APA,;

vi)  subject to Section 3.2(b) of the APA, any cur: amounts. that Buyer is
required to pay puisuant to Section 2.5 of the APA; and

vii)  all Liabilities and Erncumbrarices for Taxes, charges, levies, duties,
assessments and other fees of any kind imposed by any Govemnmental Authority in respect of the
purchase, importation, sale, lease or other distribution of the Purchased Assets on or after the
Closing Date 'and all Transfer Taxes arising in connection with the trensfer of the Purchased
Assets to Buyer or its designee pursuant to the APA.

13.  Other than with respect to liabilities expressly assumed by the Buyer under the
APA, the Buyer shall have no successor liability with respect to claims or administrative
expenses arising or accruing or attributable to a.period prior to er on the -1ate of the Closing.

(whether or not contingent, unliquidated, known or unknown at the time of the Closing). and

shall not be deemed a successor of Seller within the meaning of any reveaue, pension, employee
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benefit, tax, or laborlaw, rule or regulation or any preducts liability law :ncluding, without
limitation, the Employment Retirement Income Security Act of 1974, 29 11.8.C. §§ 100, et seq.,
the Consolidated Omnibus Budget Reconciliation Actof 1985, 29 U.S.C §§ 1161, et seq., and
the Workers Adjustment and Retraining Notification Act, 29 U.S.C. §§ 2101, et seq.

14.  All Persons are prohibited and enjoined from taking any action to adversely affect
or interfere with the ability of the Debtor to transfer the Solid Tire Assets "o the Buyer in
accordance with the APA and this Sale Order. All Persons.asserfing possessory liens or in
possession of some or all of the Solid Tire Assets are directed to surrender possession o? such
Solid Tire Assets to'the Buyer at the time of the Closing, and any such liens, to the extent valid,
shall attach to the proceeds of the Sale.

15.  Any amounts payable by the Debtor pursuant to the APA saall constitute an
administrative expense claim pursuant to Sections 503(b) and 507(b) of the Bankruptcy Code.

Release of Liens and Claims

16.  This Sale Order shall operate to rel¢ase all Liens on, Clairas against and interests
in the Sclid Tire Assets upon the occurrence of the Closing. At or prior tc the Closing, and
except as otherwise provided in this Sale Order as to the Debtor, each Peson is authorized and
directed to execute such documents and take all other actions as may be necessary or aporopriate
to evidence the release of its Liens on, Claims against or interests in the $olid Tire Assets; as
sich Liens, Claims or interests may have been recotrded or may otherwis: exist. If any Person
that has filed any miortgages, deeds of trust, financing statefments or other documents or
agreements evidencing any Liens on, Claims against or interests in any of the Solid Tire Assets
shall not have delivered to the Debtor prior to the Closing, in proper form for filing and ¢xecuted

by the appropriate parties, termination statements, instruments of satisfaction, releases and/or

13

TRADEMARK
REEL: 004147 FRAME: 0844



Case 09-20170 Doc 436 Filed 12/15/09 Entered 12/16/09 08:13:36 Desc Main
Document  Page 16 of 23
other documents required to release all Liens and Claims and other intergsts that the Person has
with respect to any of the Solid Tire Assets, each of the Debtor and the Buyer is hereby
authorized, but not directed, to execute and file such statements, instruments, releases ard other
documients on behalf of the Person with respect to such Solid Tire Assets, Without limiting the
effect of the foregoing, the Debtor and the Buyer are hereby authorized, but not directed, to file,
register or otherwise record a certified copy of this Sale Order, which, once filed, registered or
otherwise recorded, shall constitute conclusive evidence of the release of all Liens on, Claims
against and interests in the Solid Tire Assets. The foregoing notwithstanrling, the provisions of
this Sale Order authorizing the Sale free and cléar of Liens and Claims ai other interests shall
be self-executing, and notwithstanding the failure of the Debtor, the Buyer or any other sarty to
execute, file or obtain termination statements, instrumerits of satisfaction releases, assignments,
consents or other documents to effectuate, consummate and/or implement the provision:. hereof
or of the APA with respect to the Sale and the assignment of the Selid Tirs Assets, all Liens on,
Claims against and interests in the Solid Tire Assets shall be deemed uncenditionally reicased,
discharged, terminated, divested, void and unenforceablé upon the oceurrence of the Closing.
17.  Following the Closing, no holder of any Lien or Claim sha'l interfere with the
Buyer’s title to or use and enjoyment of the Solid Tire Assets based on o related to-any such
Lien or Claim, or based on any actions the Débtor may have taken or may in the future take in its

Bankruptey Case:
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Good Faith Purchaser

I18.  TheBuyer is a purchaser in good faith of the Solid Tire Assets and is entitled to
all of the protections afforded by Section 363(m) of the Bankruptcy Code.

19.  Inthe absence of a stay pending appeal, the Buyer will be ucting in good faith
within the meaning of Section 363(m) of the Bankruptcy Code in closing -hz Sale as
contemplated by the APA and the other Transaction Documents, at any { 1ae after the entry of
this Sale Qrder and, accordingly, such closing.in the face of an appeal wil. riot deprive the Buyer
of its status as a good faith purchaser. If the Debtor and the Buyer consumniate the Sale while an
appeal of this Sale Order is pending, the Buyer shall be entitled to rely upon the protections of
Section 363(m) of the Bankruptcy Code, absent any stay pending appeal grented by a ccurt of
competent jurisdiction prior to such consummation. Pursuant to Section 263(m) of the.
Bankruptcy Code, the reversal or modification of this Sale Order or any uutherization provided
herein shall not affect the validity of the Sale to the Buyer (except to the sxtent such
authorization is duly stayed pending-such appeal prior to consuinmation >f the Sale), and if any
or all of the provisions of this Sale Order are liereafter reversed, medified or vacated by a
subsequent order of this Bankruptcy Court or any other court, such reversal, modification or
vacatur shall not affect the validity and enforceability of any sale, transfer or assignmen: under
the APA or obligation or right granted pursuant to the terms of this Sale rder (unless siayed
pending appeal), and notwithstanding any reversal, modification or vacaivr shall be govémed in
all respects by the original provisions of this Sale Order or the APA, as tha case may be-

20,  The Debtor and the Buyer have not engaged in any condust that would cuuse or
permit the Sale to be avoided, any amounts recovered or damages imposed, or costs, fees or

expenses to be recovered, under Section 363(n) of the Bankruptcy Code.
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Additional Provisions

21.  From and after entry of this Sale Order, no Person shall ta c2 or cause to be taken
any action that would adversely affect or interfere with the transfer of the Solid Tire Assets either
to the Debtor prior to-the Closing, for subsequent transfer to the Buyer at the Closing, or to the
Buyer in accordance with the terms and conditions of the APA and this Sale Order.

22.  All Persons who are presently, or at any time hereafter prir to the transfer to the
Buyer, in possession of any Solid Tire Assets are hereby direeted to surrerder possessio:1 of such
Solid Tire Assets €ither to the Debtor prior to the Closing, for subsequent ransfer to the Buyer at
Closing, or to the Buyer at the Closing (except to the éxtent the APA éxprzssly provides
otherwise).

23.  The terms and conditions of the APA and the other Trans:ction Documents,
together with the terms and provisions of this Sale Ordet, shall be bindinz upen the Debor, its
affiliates, suecessors.and assigns and their respective affiliates, agents, rearesentatives, counsel
and advisors, any trustée that may be appointed in this Chapter 11 case a* in any case under
Chapter 7 of thé Bankruptcy Code to which this case may be converted, its estate, its créditors,
the Buyer and any other affected third parties, all Persons asserting any cluims against o+
interests ir the Debtor’s estate or any of the Solid Tire Assets and all other Persons, including
without limitation all filing agents, filing officers, title agents, title compinies, recorders of
miortgages, recorders of deeds, registrars of deeds, registrars of patents, trzdemarks, or other
intellectual property, administrative agencies, governmental departments. secretaries of state,
federal, state and local efficials, and all other Persons who may be requirzd by operatior of law

or by the duties of their office or contract to accept, file, register or otherwise record or release
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any documents or instruments, or who may be required to report to or incure title or state of title
in or to any of the Solid Tire Assets.

24.  Each and every federal, state and local govemmental ager ¢y or department is
hereby directed to accept any and all instruments and other documents necessary or appropriate
to consummate the Sale, including without limitation, all instruments antl other documents for
recording in any governmental agency or department required to transfer {o the Buyer any and all
licenses under the Debtor’s ownership necessary for the operation of any 3clid Tire Assets, and
county ard state offices wherein termination statements under the Uniform: Commercial Code
and/or mortgage releases. are autherized to be filed.

25.  As of the time of the Closing, all agreements of any kind whatsoever and ail
orders of this Court éntered prior to the date hereof shall be deemed amznied or otherw:se
modified to the extent required to permit the consummation of the Sale.

26.  Any of the terms and conditions of the APA and the other Transaction Documents
may be waived, modified, amended or supplemented by the parties there o in accordance with
the terms thereof, without further order of the Court.

27.  Except for rights granted, or obligations, under, elaims pursuant to, and actions
taken to enforce any terms of, the APA, any other Transaction Documen or any other azreement
between the Buyer and Seller, or this Sale Order, the Buyer and the Debtar, on its own behalf
and on the behalf its estate, and their respective subsidiaries (each, 2 “Relzasing Party”),
effective as of Closing, hereby release, acquit and forever discharge the sther and the otaer
party’s respective estates and subsidiaries (each, a “Released Party”), from any and all claims,
causes of action, demands, costs, debts, damages, obligations and liabilit es, whether known or

unknown which a Releasing Party has or may come to have against a Re ¢ased Party, in each
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case, solely in connection to the ownership or operation of the Solid Tire Assets prior to the
Closing, whether directly, indirectly or derivatively, including, but not lirited to, negligence or
gross negligenice (the “Released Claims”); provided that the Released Claimns shall not include
any claims, causes of action, demands, costs, debts, damages, obligations. and liabilities, arising
from any fraud or intentional misrepresentation. The release of the Releused Claims shall be
final upon entry of the Sale Qrder (and effective upon the Closing) and suzh release shail forever
release, discharge and expunge such Released Claims. No order shall be entered in this
Bankruptcy Case (er in any subsequent Chapter 7 case) that in any way v/ 1ives, limits o
modifies the release of any rights of a Released Party under the release o the APA. The release
shall survive any dismissal of these Bankruptcy Cases or conversion of this Bankruptey Case to.a
Chapter 7 case.

28.  This Court retains jurisdiction to (i) interpret, enforce and implement the terms
and provisions of the APA and the other Transaction Documents, all amenidments thereto and
any'waivers and consents thereunder; (if) compel delivery of the Solid Tirz Assets to the Buyer;
(iii) resolve any disputes arising under or related to the APA or any other ‘Transaction
Documents; (iv) interpret, enforce and implement the provisions of this £ zle Order; (v) resolve
any disputes relating to the receipt, use, application or retention of the proseeds of the Sale and
any liens or security interests thereon; and (vi) protect the Buyer against 1 | Liens and Claims
and other interests.

23.  Nothing contained in any plan of reorganization or liquidztion confirmed in this
Bankruptcy Case or in any order of confirmation confirming any plart of reorganization or

liquidation, nor any order dismissing the case or converting it to a Chapter 7 liquidation or any

20

TRADEMARK
REEL: 004147 FRAME: 0849



Case 09-20170 Doc 436 Filed 12/15/09 Entered 12/16/09 08:13:36 Desc Main
Document  Page 21 of 23
further order of'this Court-shall conflict with or derogate from the provis ons of the AP or the
terms of this Sale Order.

30.  Any contrary provision of the APA or this Sale Order notwithétanding: (a) no
allocation of the Purchase Price for the Solid Tire Assets between the Buyer and the Delstor-shall
be ddmissible or binding in any subseéquent procéeding with this Court; ard (b) the extent to
which the Liens asserted by the Debtor’s prepetition lenders attach to the proceeds of thz Sale of
the Solid Tire Assets shall be determined in accordance with the Final O~ler (1) Authorizing the
Use of Prépetitioﬁ Lenders' Cash Collgteral under 11 U.S.C. § 363 and(l) Granting Adequate
Protection under 11 U.S.C. §§ 361, 362 and 363, entered November 19, 2009 (the *Final Cash
Collateral Order”). All proceeds of the Sale of the Solid Tire Assets aut} orized hereby shall be
retained by the Debtor until distributed in accerdance with the Final Cash Collateral Oreter or
further order of this Court. Notwithstanding the fotregoing, the Debtor ar«l Buyer shall allocate
the Purchase Price for the Solid Tire Assets for tax reporting purposes in zecordance with the
APA, and no agreement regarding allocation of the Purchése Price by or among the Debitor, the
Official Committee of Unsecured Creditors and/or the Debtor’s prepetitio:i lenders, or-as may
otherwisé be ordered by this Court, shall be binding upon the Buyer.

31.  The stay otherwise imposed by Bankruptcy Rules 6004(h, and 6006(d) is hereby
waived and this Sale Order shall be effective and enforceable immediately tpon entry. Time is
of the essence in closing the Sale, and the Debtor and the Buyer intend tc zlose the Sale as soon
as practicable. Therefore, any party objecting to this Sale Order must ex:-cise due diligznce in

filing an appeal and pursuing a stay, or risk their appeal being foreclosed as moot.
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32, All of the provisions of this Szle Order are nonseverable z1id mutually dependent.

Dated: Boston, Massachusetts

Rectopdagrr (52009
ZN Faeney
Hon. Joan N. Feeney B
United States Barikruptcy Judge
ODMAPCDOCS\DOCSIS48996\]
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EXHIBIT A
1. The following lease listed on Schedule 2(b)(xi) — Purchased Contracts to the APA
shall be and is hereby removed:
a. Motor Vehicle Lease Agreement by and between (3PX Industrial Tires,

Inc, and Tombell Ford dated May 5, 2008 for 200f Ford F250 Suner Duty,
Vehicle Identification No. IFTSF20R78EB17770.

2 “The following vehicle listed in Schedule 2.1(b)(ii) — Equipment to the APA shall
be and is hereby removed:

a. 2008 Ford F250 (subject to the lease listed in Parazraph 1 above), located
at the W, Wingfoot, Houston, Texas facility.
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