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ASSET PURCHASE AGREEMENT

This Assct Purchase Agreement (" Agreement”™) duted as ul‘thc%ﬁ'ﬂ\du) of
October, 2008, by and between U.S. ELECTROFUSED MINERALS, INC., 4
corporation with an otfice at 000 Steel Street, Aliquippy, Pennsy Ivania 153001 ("Buyer™),
ELECTRO ABRASIVES CORPORATION, a New York corporation with us principul othice at
701 Willet Road, Buttalo, New York 14218 ("Seller™).

WITNESSETH:

WHEREAS, Seller is ¢ngaged in the business of manutacturing ubrasive eraiis
and powders (the "Business™);

WHEREAS, upon the terms und subject 1o the conditions sct torth in this
Agrcement, Seller desires to sell ull of the Business and substuntially all of its ussets held, owned
by or used 1o conduct the Business, und to assign certain habilities associated with the Business,
1o Buyer, und Buyer desires to purchase such assets and assume such ligbilites; und

WHEREAS, in connection with the sale of the Business and the assets related to
the Business to Buyer, Seller und Buyer desire to enter into certain agreements and arrangements
ancillary 1o such sale.

NOW, THEREFORE, in consideration of the premises and muual
representations, warranties and covenants contained herein, the parties agree as rollows:

ARTICLE I

PURCHASE AND SALE

1.1 Sale of Assets. Upon the terms und subject 1o the conditions set forth in
this Agreement, the parties hereto agree that at the Closing (as defined in Section 2.1 hereot),

among other things, Seller shall sell, assign, transter and convey to Buyer good und markciuble

title, free and clear of all Liens, liabilities, encumbrances, security interests, claims and any other
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restrictions, m and o all Subject Asscts (us herematter detined ), and Buyer will assume all
Assumicd Liabihities (as defined i Section 16 hereol), i accordance with this Agrecmient.
“Subject Assets” meuns, other than “"Excluded Assets™ as defined m Section 1.2 hereot, all of the
asscts, properties, rights, certifications and heenses (to the extent tansierable) permiits (o the
extent tansferable), Contracts (as heremaltier defined in Secuion 1 1H(d) hereot) und business of
cvery kind and description as the same now exist (except to the extent uansferred in the ordinany
course consistent with past practices of Seller prior to the Closing Date, as detined in Section 2.1
hereot) or exists on the Closing Date, wherever located, personal or real, tangible or inmn;iblu,
owned by, leased or in the possession of Scller, and held or used in the conduct of the Business
as the saume now exists and including, without limitation, except us otherwise specitied heremn. uli
direct or indirect right, title und interest ot Seller in, to and under:

‘('u) all machinery and equipment, vchiclcs, fumiture, fIxtures,
computer cquipment, software and other tangible personul property used primanly in the
Business including, without limitatuon, all such personal property identufied on Schedule 1. 1{u)
(collectively the "Tangible Personul Property™),

(b) all cash and cash equivalents in the Business in excess of Two
Million Three Hundred Thousand Dollars ($2,300,000).

(c) all trade names und trademarks, whether registered or not, the
name Electro Abrasives and all licenses, processes, products, upparatus, formulas, trade secrets,
know-how, manufacturing techniques, discoveries, inventions, compuler programs, mntermet
domain names, software, und manufucturing, engineering und other technical intormation used in

the Business including, without hmitation, such mtellectual property tdenutied on

13

Schedule 1.1(c¢) (collectively the “Intellgctual Propeity™);
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(d) ali rights ol Seller pursuunt to sales and or purchase orders and
other contacts of the Business, including those identiticd on Schedule 1 1{d) (the "Cuntracts )

{e) all customer und vendor Lists ol the Busiess;

() all nghts of Seller pursuant to any express or inphed warraintics,
representations or guarantees made by suppliers turnishing goods of services o the Business.

(2) copies of all books, records und other data of Seller reluung w the
Business and the Subject Assets as Seller and Buyer shall agree;

(h) all goodwill associuted with the Business:

(1) all outstanding accounts receivables on the books und records of
Seller on the Closig Date (us hereinatter defined) (the “Accounts Recenuble™):

) the real property commonly known as 701 Willet Road, Buttiulo,
New York (the "Real Property™), including all butldings and leasehold improvements thereon. o
copy of the legal description is attuched us Schedule 1.1(j); and

(k) all mventories of the Business wherever located, including raw
materials, work-in process, finished goods and packaging inventory (collectuvely the
“[aventory™).

1.2 Excluded Assets. Notwithstanding anything else contained in this

Agreement, the Subject Assets shall not include (1) cash and cash equivalents of Two Million
Three Hundred Thousand Dollars ($2,300,000), (1i) Seller’s corporate minute books, stock buoks
and tax retums, or (i1) the personal property set forth in Schedule 1.2 (the "Excluded Asscis™).

1.3 Payment of the Purchase Price. In consideration of the sale by Seller to

Buyer of the Subject Assets and Seller’s performance of this Agreement, Buyer shall puy o

Seller the sum of Five Million One Hundred Thousand Dollars ($5,100,000) (such umount is
wrl !
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heremalier reterred 1o as the “Purchase Price™) and shall assume the Assumed Liabilitics sct
forth in Section 1.6 hereof. The Purchuse Price is subject to adjustment afier the Closing as
provided in Secuon 1.4 hercot. At the Closing, Buyer shall pay the Purchase Price as follows:.

(a) ‘The sum of Two Million One Hundred Thousand Dollars
($2,100,000) in inunediately availuble funds:

(b) The sum of Three Miltion Dollars ($3,000,000) as evidenced by u
promussory note (the “Note”) in substantially the same form us Exhibit 1.3(b)(1) hercto. The
Note shall be payable in s}x (6) successive semi-annual principal payments of $500,000 cach
plus accrued interest to the date of payment of euch installment at the rate of five percent (5%)
per annum, the first payment to be duc six (6) months alier Closing. The Note shall be
prepayable without penalty. The Note shull be guaranteed by Sintex Minerals & Service, T,
and shall be substantially in the sume form as Exhibit 1.3(b)(2).

1.4 Post Closing Adjustment of the Purchuse Price.

(w) Promptly following the Closing Date, but in no event more thun
ten (10) days following the Closing, Seller shall, at its expense, prepare and submut to Buyer a
statement setung forth, in reasonable detuil, Seller’s calculation of the dollar value of the Net
Asset Value (as defined in Section 1.4(b) hereot) us of the Closing Date made on a basis
consistent with Seller’s prior practices and the terms of this Agreement. If Buyer disputes the
correctness of the calculation or categorization of the Net Asset Value in accordance with such
busis, Buyer shall notify Seller of its objections within ten (1 0) days atter receipt of Seller’s
calculation and shall set forth, in writing and reasonable detail, the reasons for Buyer’s

objections. If Buyer fails to deliver such notice of its objections within such time, Buyer shull

be deemed | for purposes of this Section 1.4, to have accepted Seller’s calculation of such Net

i
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Asset Value and Buyer shall be deemed 1o have aceepted Seller’s caleulation and no amount of
the Net Asset Value as of the Closing shall be in dispute. Scller and Buyer shall endeavor in
good faith to resolve uny matters disputed under this Scction 1.4(a) within ten (10) days utter
Seller’s receipt of Buyer’s notice of objectons, ifany. It Seller and Buyer are unable to do so.
Seller and Buyer shall)sclcct an independent accounting firm to resolve the matters n dispute
and only those matters (in a manner consistent with this Scction 1.4 with any matiers not in
dispute), und the determination of such tirm in respect of the correctness of cach matter
rematning in dispute shall be conclusive and binding on Seller and Buyer. With respect Lo each
disputed matter, the determination of such accounting firm as to the appropriate amount shall not
exceed the higher amount or be less than the lower amount asserted by Buyer or Seller as the Net
Asset Value as of the Closing.

(b) The Net Asset Value shall mean the sum of all of the usset
accounts of Seller .15 of the Closmg Date as listcd on Schedule 1.4(c) less the sum of all of the
liability accounts of Seller as of the Closing Date as listed on Schedule 1.4(b).

(©) It the Net Asset Value as of the Closing is greater than $3,837,896,
the Purchase Price shall be increased by the ditference between the Net Asset Value as of the
Closing and the sum of $3,837,896 and such ditference shall be paid to Seller in immediately
available funds by Buyer within ten days after the final determination of the Net Asset Value., If
the Net Asset Value as of the Closing is less than $3,837,896, the Purchase Price shall be
decreased by the difference between such two amounts, and Seller shall refund to Buyer an

amount equal to such ditference in immediately available funds within ten days atter the tinal

determination of the Net Asset Value.
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{d) The tees and expenses, 1 any, of the accounting i selected to
resolve any disputes between Seller und Buyers in accordance with Sections 1.4(a4) und (b)
hereof shall be paid one-half by Seller and one-half by Buyer.

1.5 Allocation of Purchuse Price. The Purchase Price shall be allocuted

among the Subject Assets in accordance with Schedule 1.5 hereto. Seller und Buyer agree that
the allocution of the Purchase Price contemplated by Schedule 1.5 hereto is consistent with the
value of the Subject Asscts und the principles of Section 1060 of the Internal Revenue Code of
19806, us amended (the “"Code™), and the regulations thereunder. Seller and Buyer shall jointly
complete and separately file Form 8594 with their respective federal income tax returns for the
tax year mn which the Closing Date occurs in uccordunce with such ullocations and neither Scllcf
nor Buyer shall, without the written consent of the other, tuke a position on any x return betore
any governmental agency charged with the collection of any such tax, or in any judical
proceeding, that is 1n any manner inconsistent with the terms of such allocation.

1.6 Assumpuon of Ligbilities. At the Closing, Buyer shall assume all known

liabilities of Seller on the Closing Date represented by the categories set forth in Schedule 1.6
hereto which were incurred in the ordinary course of business and are validly owing. The
liabilies contemplated to be assumed by Buyer are hereinafter referred to as the “Assumed
Liabilities.” Buyer will not assume, be liable for, or become responsible for any other hability of
Seller of any nature, whether accrued, absolute, contingent or otherwise unless Buyer
specitically agrees to do so in writing,

1.7 Sales Taxes. At the Closing, Buyer shall pay all sales and use wxes

payable with respect to Buyer’s purchase of the Subject Assets.
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18 Assignment ol Conttacts. Anything in this Agreement 10 the conteary

notwithstanding, this Agreement shall not constitute an agreement to assign any clum, contiact,
mistrument, order :)r any claim or right, or uny benetit ansing thereunder or resulung therctrom
(collecuvely, "Restricted Contracts™), if an attempted assignment thereof, without the consent of
a third party thereto, would constitute a breach thereol or in any way attect the rnghis of Sclier
thereunder. It such consent s not obtained, or if'an attempted assignment thereof would be
incitecuve or would affect the nights of Seller thercunder so that Buyer would not in fact receive
all such rights, Seller will cooperate with Buyer in any arrangement designed to provide tor
Buyer the benetits under uny such Restricted Contract, including, without limitation,
enforcenent for the benetit of Buyer of any and all rights of Seller against a third party thereto
arising out of the breach or cuncellation by such third purty. Any transter or assignment to Buyer
or any property or property rights or any contract or agreement which shall require the consent or
approval ol any third party shall be made subject to such consent or upproval being obtained.

ARTICLE I

CLOSING

2.1 Closing. Buyer’s acquisition of the Subject Assets and the other

transactions contemplated by this Agreement shall be consummated at a closing (the “Closing™)
to be held on November 21, 2008 at the offices of Phillips Lytle LLP, One HSBC Center,

Suite 3400, Buftalo, New York 14203-2887, und ut such tme as the parties hereto shall mutually
agree (the “Closing Date™). The parties may mutually agree to change the Closing Date. The
elfective date of transactions contemplated by this Agreement shall be as of the opening of
busiess on the Closing Dute.

2.2 Closing Documentation. At the Closing,

(a) Seller wall deliver to Buyer
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{1 a duly exceuted Bdl ol Sale and Assignment Agreciient
the Torm ol Exhibit 2.2(a)(i) and such other mstruments as Buyer shall reasonably request in
order to effectively tanster to und vest in Buyer good and marketable utle to all of the Subject
Assets contemplated by Section 1.1 hereof free and clear of all liubihities and all hens,
cncumbiances, security interests, claims and other restrictions’

(11) the duly executed cernficate required pursuant to
Secuion 8. 1(d) hereot?

(1) the duly executed Kristine Employment Agreement
required pursuant to Section 8.1(¢) hereof’

(iv)  the duly exccuted Jumes Employment Agreerent required
pursuant to Section 8.1(f) hereot”

(v) a bargain and sule deed with covenant against granior's acts
transferring to Buyer good und marketable title t the Real Property as dictaied by the Eric
County Bar Association title standards; and

(vi) * such other documents as Buyer may reasonably request.

(b) Buyer will deliver to Seller:

(1) the immediately available funds contemplated by
Sccuon 1.2 hereto;
(11) a duly executed Assumption Agreement in the tonn o1

Exhibit 2.2(b)(i) to cause Buyer to effectively assume the Assumed Liabilities contemplated by
Section 1.6 hereot’

(1) the duly executed Note;

(1v)  the duly executed Guaranty,
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(v) the duly exceuted certificate required puisuant o
Secton 9 Hb) hereot;

(vi)  the duly executed Krsstine Employment Agreement
required pursuant to Secton 8. 1(e) hereot’

(vi1)  the duly executed James Employ ment Agreement required
pursuant to Section 8.1(1) hereof’ and

(viii)  such (;mcr documents as Seller may reasonubly request.

ARTICLE 11

REPRESENTATIONS AND WARRANTIES OF SELLER
3.1 Scller represents and warrants 1o Buyer as follows, and confirm that Buyer
15 relymg upon the accuracy of cach such representation and warranty in connection with the
purchase of the Subject Assets as a going concern and completion of the transactions

contemplited hereby:

(a) Corporate Status. Seller is a corporation duly organized, validly
existing and in good standing under the laws of the State of New York and has full power and
authority to own, obcratc and lease its properties as presently and heretofore owned, operated
and leased and to carry on its business as now and heretofore conducted. Seller is qualified to do
business, is in good standing and has all required and appropriate licenses in each jurisdiction in
which 1t is required to obtain or maintain such qualification, good standing or licensing.

(b)  Authonty. Seller has the requisite capacity, power and authority,
corporate und other, to execute and deliver this Agreement and all other agreements, instrunients
and certificates contemplated hereby (the “Reluted Agreements”) and to consummute the
transactions contemplated hereby and thereby. The execution, dcli\'ct}“ and performance ol ihis

Agreement and the Related Agreements and the consummation of the transactions contemplated

RO
A
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hereby and thereby have been duly und effecuvely authorized by all necessary action, cotporale
and other, on the part of Seller and no other ucts or proceedings on the part of Scller ure
necessary o authorize this Agreement or the Related Agreements or to consummate the
transactions contemplated hereby and thereby. This Agreement and the Related Agreements
have been duly executed und delivered by Seller and constitute legal, valid and binding
obligations of Seller, enforceable against it in accordance with their respective tenms.

{v) Effect of Agreement. Except as set forth in Schedule 3.1(c) hereto,

the execution, delivery and performance of this Agreement and the Related Agreements by Seller
and the consummation by it of the transuctions contemplated hereby and thereby (1) do not
require the filing with, or the consent, waiver, approval, license or authorization of uny person,
governmentagency or public or regulatory authority ; (i) do not violate, with or without the
giving of notice or the passage of time, any material provision of law applicable to Seller that is
applicable to the Business; (ii1) do not contlict with or result in a breach of Seiler’s Certificate of
Incorporation, us amended, or Seller’s by-laws, us amended, or any mortgage, deed of trust,
license, indenture or other material agreement or other material instrument, or any order,
Judgment, decree, statute, regulation or any other restriction of any kind or character that is
applicable to the Business, to which Seller is a party or by which Seller or any of its assets may
be bound or give to others any right to terminate, or result in termination of any provision of
such instruments; and (iv) do not result in the creation of any liability, lien, encumbrance, claim
or other restriction upon any of the Subject Assets, or in the acceleration or maturity of any debt
of Seller to which the Business is subject.

(d) Subsidiaries. Seller does not have, und the Subject Assets do not

include, any subsidiary or uny ownership interest in any other busipess organization or eatity.
1

TN
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(¢) Financtal Sttements. The bulance sheet of Seller as of June 30,

2008, the related statements of inconie and retained carnings, und cash flows for the fiscal years
then ended (including the noies thereto) are accurate in all material respects and complete and
present Fairly the linancial position of Seller as of such date and the results of its operations und
changes moits financial position tor such period, and have been prepared in conformity with
generally accepted accoununyg principles applicd on a basis consistent with that of similar
penods for preceding years. Copies of all such financial statements are attached to

Schedule 3.1(e) hereto. The Bulance Sheet of Seller as of June 30, 2008 is referred 1o herein as

the “Balance Sheet”, und June 30, 2008 is referred to herein as the “Balance Sheet Date”.

(H) Absence of Certain Changes or Events. Except for matters that
would be permitted in accordance with Scction 5.1 hereof if they occurred alter the date of this
Agreement or as set forth in Schedule 3.1(1) hercto, since the Balance Sheet Date, Seller hus not
(1) with respect to the Business, undergone any change in its condition (tinancial or other),
properues, assets, liabilities, business, except changes in the ordinary and usual course of its
businesses und consistent with 11s pust practices und which have not been, either in any case or in
the aggregate, niaterially adverse to 1t; (1) mortgaged, pledged or subjected to any lien, lease,
security interest, encumbrance, claim or other restriction any of its properties or assets relating to
the Business; (i1i) with respect to the Business, acquired or disposed of any interest in any asset
or property except the purchase of materials and supplies und the sale of inventory in the
ordinary and usual course of its businesses and consistent with its past practice; (iv) with respect
to the Business, except m the ordinary and usual course of its businesses and consistent with its
past practice, forgiven or canceled any debt or claim, waived any right, or incurred or paid any

remployee of the Business;

| o A

¢

liability or obligation; (v) chunged the compensation to be paid to a
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(vi) suttered any damage, destrucuon or loss (whether o not covered by isarance) which
matertally adversely allects the Business, operauons or prospects: (vin) amended or lerminated
any material contract, agreement, or lease reluting 1o the Business, or (viil) experienced any labor
dulticulty or loss of employces or customers that adversely atfects the Business.
U

() Liabilities. To the best of Scller's knowledge, Seller hus no
labiliues or obligations of any nature, whether accrued, absolute, contingent, or otherwise,
reluting 1o the Business, except (1) as sct forth in the Balance Sheet or (i1) those trade payablus
tncurred by Seller in the ordinary and usual course of its business and consistent, with its pust

pracuce since the Balance Sheet Date.

(h) Sutticiency of und Tite to the Subject Asseis.

(1) The Subject Assets constitute, and on the Closing Date will
constitute, all of the assets that are necessary or appropriate to pernit the opcrq‘[jun ol the
Business in substanually the same munner as such operations have heretofore been conducted
sce June 30, 2008.

(11) Except as set torth in Schedule 3.1(h) hereto, or as
otherwise contemplated by this Agreement, subject to the receipt of any consents or approvals of
any third party, upon consummation of the transactions contemplated by this Agreement, Buyer
will have acquired good and marketable title in and 10, or a valid leaschold interest in, cach of the
Subject Assets free and clear of all liens, security interests, cluims, encumbrances or other
matertal restricuons. All Tangible Personal Property is in good condition and repair, reasonuble
weur and tear excepted and, with respect to its present use in its current location, to the best of

knowledge of Seller, conforms to all applicable laws, ordinances and rc,aulau'o{i 3 /7-\‘ {
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(1) Contacts; No Detaults. Except us described in Schedale 3 1(1

hereto, and except for contracts that do not constitute Subject Assets (as described in
Schedule 3.1(1) hereto), Seller 1s nota party to or subject W any agieement, contract or
commument (whether oral or written) that has not been entered into by the Busiess consistent
with 1ts past practices wath respect to the Business. Except as described in Schedule 310
hereto, ull Contracts are valid and binding vbligations of Seller enforceable against Seller in
uccordance with their terms (except as limited by applicable bankruptey, insolvency),
reorgunization, moratorium or other similar laws now or hereatter in etfect relating to or
atfecting creditors’ rights generally, including the effect of statutory and other laws regarding
fraudulent conveyances and preterential transters, and subjcct to the limutatons imposed by
general equitable principles regardless of whether such enforceability is considered in u
proceeding at law or m equity), and Seller is not in material default or, to the best of Seller’s
knowledge, alleged to be in material default thereunder und Seller hus no knowledge that ay
other party thereto 1s i default. Nothing has occurred which, with or without the passage of
ttime or giving of notice or buth, would constitute a default by Seller or, to Seller’s best
knowledge, any other party under any Contract. Except as set forth on Schedule 3.1(i) hercto,
each Contruct may be assigned to Buyer without the consent of any other person and without
giving notice to any person regarding this Agreement or the sale and transfer of the Subject
Assets or other ransactions contemplated hereby. Except as set forth on Schedule 3.1(i) hercto,
all contracts are terminable by either party at will.

Q) Inventories. Except as set forth on Schedule 3.1()) hereto, the

Inventory consists of items of good and merchantable quality, suleable at normal prices gr
: /

TRADEMARK
REEL: 004456 FRAME: 0271



(k) Intellectual Propenty. The ntellecwal Property is not subject o

any outstandmg heenses, liens, cacumbrances, claims or other restrictions of rights of uthers, and
there are n:) pending or, to the best ot Sciler’s knowledge, threatened chiallenges o any of the
Intellectual Property. To the best of Scller’s knowledge, the use ol the InteHectual Property in
connection with the Busiess as heretotore conducted docs not indringe or consutute, and has not
infringed or constituted, an unlawtul invasion of any rights of any person and no notice of any
such intringement or invasion has been received by Seller. Seller hus the nght to use, free und
clear of the cluims or rights ot others, all Intellectual Property. The Inteliectual Property

consututes all such intellectual property necessary to conduct the Business as heretotore

conducted.

) Livgadon and Clains. Exceptas set torth on Schedule 3.1(1)
hereto, there 1s no pending or, to the best of Seller’s knowledge, threatened action, suit,
proceeding, cluim, investigaiion or notice attecting the Business (whether or not covered by
insurance), and there s no outstanding order, notice, writ, injunction or decree ot any court,
government or governmental agency agamnst or atfecting the Busiess. To the best of Seller’s
knowledge, there érc no ncidents or occurrences of any kind which may give rise to material
claims against Seller, whether or not covered by msurance.

(m)  Compliunce with Law. Except as set forth in Schedule 3. 1(m), to

the best of Seller’s knowledge, the operation of the Business hus not violated or infringed, und
does not violate or infringe, any laws, ordinances, regulations, orders, licenses, franchises and
permits apphicable thereto.

(n) Books and Records. To the best ot Seller’s knowledge, the books

and records of Seller are complete and correct in all matenal respegts and, excepi us specitically
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sct torth und lubeled us such i Schedule 3.1(¢) hereto, accuraely retlect in ali respects tie basis
tor the financial condition und results ol operations of the Business as set torth in the finuncial
statements referred to in Sccuon 3.1 () hereof

(0) Environmental Compliance.

(A) Detinttion of "Environmental Laws™: As used in
this Agreement, the term “Environmental Laws™ shall meun any and all laws, statutes, codes,
rules, regulations, ordinances, pernuts, policy statements, guidance documents and judicial
decisions applicable to, attecting or relating 1o the protection, preservation or remediation of the
environment or public health enucted, issued, promulgated, published, decided or required by
uny tederal, state, county or municipal legislative, exceutive, judicial or regulutory authority, s
the cuse may be, including without limitation w: (1) Comprehensive Environmental Response,
Compensauon, und Ltability Act of 1980, us umended by the Superfund Amendments and
Reauthorization Act of 1986, 42 USCA 9601 et s¢q., (2) Solid Waste Disposal Act, as amended
by the Resource Conservation and Recovery Act of 1976, us umended by the Hazardous and
Solid Waste Amendments of 1984, 42 USCA 6901 et seq., (3) Federal Water Pollutton Control
Act of 1972, as amended by the Clean Water Act of 1977, as amended, 33 USCA 1251 et seq.,
(4) Toxic Substances Control Act of 1976, as amended, 15 USCA 2601 ¢t seq., (5) Emergency
Planning und Community Right-To-Know Act of 1986, 42 USCA 11001 et seq., (6) Clean Air
Act of 1966, us amended by the Clean Air Act Amendments of 1990, 42 USCA 7401 et seq., (7)
Nutional Environmental Policy Act of 1970, as amended, 42 USCA 4321 et seq., (8) Rivers und
Harbors Act of 1899, us amended, 33 USCA 401 et seq., (9) Endangered Species Act of 1973, us
amended, 16 USCA 1531 et seq., (10) Occupational Satety and Health Act of 1970, as umended,

29 USCA 631 et seq., (11) Sate Drinking Water Act of 1974, as amendgd, 42 USCA 300(1) ¢t
1 / J"
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sey.. (12) Pollution Preventon Act of 1990, 42 USCA 13101 ¢t seq., (13) 01l Polluuon Act of
1990, 33 USCA 2701 et seq., and any rules, regulations, ordimances, permits, policy statements,
gurdance documents and judicial decisions cnacted, issued, promulgated, published, decided or
required by or under the laws referred 10 in Section 3.1(0)(A)1-13 above, us well as any similar
state, county or municipal statutes, codes, rules, regulations, ordinances, permits, policy
statements, guidance documents, and judicial decisions, as the case may be.

(B) Detiniton of “Environmental Permits”: As used in |
this Agreement, the terms “Environmental Permits” shall mean any and all permits, licenses,
approvals, authorizations, consents or registrations required by any Environmental Laws in
connecuon with the ownership, construction, equipping, use and/or operation of the Business, tor
the storage, treatment, generation, transportation, processing, handling, production or disposul of
Hazardous Substances, or the sale, transter or conveyance of the Real Property.

(C) Detinition of "Hazardous Substnce™ As uscd in
this Agreement, the term “Hazardous Substance” shall mean, without limitation, any tlammuble,
explosive or radioactive materials, radon, asbestos, urca formaldehyde foam insulation
polychlorinated biphenyls, petroleum, petroleum constituents, petroleum products, methune,
hazardous materials, hazardous wastes, hazardous or toxic substances, pollutants, and toxic
pollutunts, as defined in the Comprehensive Environmental Response, Compensation and
Liability Act of 1980, as amended (42 USCA Sections 9601, et seq.), the Hazardous Materials
Transportation Act, as umended (49 USCA 1801, et seq., the Solid Waste Disposal Act as
amended by the Resource Conservation and Recovery Act, (42 USCA Section 6901, gt seq. ), the

Toxic Substances Control Act, as amended (15 USCA Sections 2601, et s¢q.), the Federal

1 et seq.} and sumilar state

A\ X
1

Waters Pollutuon Control Act, us amended, (33 USCA Sections 12
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laws in the junisdicuons m which the Real Property is located, as well as uny rules, regulations.
ordinances, permits, policy statements, guidance documents und judicial decisions issued,
promulgu—tcd, published, decided or required thercunder by any federal, state, county or
niunicipal executive, judicial or regulatory authorty.

(D)  Defintuon of "Releuse”™: As used in this
Agreement, the term “Release” shall have the sumie meaning as given to that term in the
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended
(42 USCA Secuon 9601, ct seq.), and the regulations promulgated thereunder.

(E)  Representations and Warranties of Seller:

(1) ' Except as disclosed n Schedule 3. 1(0), und to the best of
Seller’s knowledge, the Real Property is not being or has not been used in muterial violation or’
any Environmental Laws for the storage, treatment, generation, transportation, processing,
handling, production or disposal of any Hazardous Substance or as a landtill or other waste
management or disposal site or for military purposes.

(1) To the best of Seller’s knowledge, underground storuge
tunks are not und have not been located on the Reul Property.

(ur)  Seller has not received any form of notice or inquiry from
any federal, state or local governmental entity or authority, any prior owner, operator, tenant,
subtenant, licensce or occupant of the Real Property with regard to a Release or the threut of «
Release of any Hazardous Substance on, at or trom the Real Property.

(1v)  Exceptas set torth in Schedule 3.1(0), all material

Environmental Permits necessary for the use or operation of the Business have been obtuined und

are m tull force and effect and Seller is in compliance therewith.

-17-
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(v) To the best of Seller's knowledge, no event hus occurred
with respect to the Business or the Real Property which witht the passage of tine or the giving of
notice, or the fatlure t give nouce, would consutute 2 material violation of or non-compliance
with, any apphicable Environmental Laws or Environmental Permuts.

(v1) There are no agreements, consents orders, decrees,
judgments, licenses or permut conditions or other orders or directives of uny federal, state or local
court, or governmental entity relating to the equipping, ownership, use, operaton, sale, transler
or conveyance of the Business which require any change in the present condition of the Business
or containnient, clean up, investigations, studies, removal or remediul action, or except as set
forth on Schedule 3.1(0), capital expenditures i order tor the Business or the Real Property to be
m material compliance with any Environmental Laws or Enviconmental Pernuts.

{viny  There are no acuons, sutts, cluims or proceedings, pending
or to the best of Seller’s knowledge threatened, which could cause the mcurrence ot expense or
costs or which seek money damages, injunctive relief, remedial action or remedy that arise out
of, relate to or result from (1) environmental conditions at, on, or under the Reul Property, (2) a
violation or alieged violation ot any Environmental Laws or non-compliance or alleged non-
compliance with any Environmental Permits, or (3) the presence of any Hazardous Substance or
a Release or the threat of a release of any Hazardous Substance on, at or from the Real Property
or property adjacent to or within the immediate vicinity of the Real Property.

(p) Accounts Receivable. Al Accounts Receivable have ansen only

through sales in the ordinary course of business consistent with past pracuce for goods sold o1
services performed. Except for 4 bad debt reserve tn the amount of $20,000, the Accounts

Receivable are good and collectible in the ordinary and usual courge of 1ts busmess (within six

- 18-
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months of the Closing Date), without resort o a collection agency or htigation and are not
subject o any claims or offsets, und Seller has no reason w behieve that such accoums recenvuble
will not be collected.

{q) Labor Matters. There are no strikes, arbitrations, material
gricvances, other labor disputes or union organizational drives pendig or threatenced between
Seller and any of its employees. Seller 1s not a party to uny umion, coullective bargaining or other
similar agreements with employees. Except as set forth in Schedule 3.1(g), or as set forth in the
Bulance Sheet, Seller has paid or accrued in full all wages, salartes, commissions, bonuses and
other compensauon (including severance pay and vacation benefits) for all services performed by
its employees. Seller is not liuble for any arrears of wages or payroll tuxes or uny penalties or
other dumages for tailure to comply with any applicuble foreign, tederal, state and local luws
relating o the employment of lubor. The employment relationship with all employees of Scller
1s terminable at will.

(r) Finders® Fees. No person who is authorized to act on behalf of
Seler has claims 1o, or 1s entitled to, under any contract or otherwise, any payment as a broker,
finder or intermediary in connection with the origin, negotiation, execution or consummation of
the transactions provided for in this Agreement or the Related Agreements.

(s) Transactions with Certain Persons. No current or former director,

officer, employee or shareholder of Seller, or fumily member or trusts for the benetit of any such
person or persons has uny interest in any of the Subject Assets, except as the sole sharecholder of

Seller, and there are no current transactions between Seller and any current or former director,

officer, employce or sharcholder of Seller except employment arrangements for certain

Pl
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() Employee Benetit Pluns.

(1) Lmployce Welture Benetit Pluns. Except as disclosed in
Schedule 3.1(1) hereto, Seller does not mamuun or contribute to any employee weltare benetit
plan, fund, arrungement or practice, including, without limitation, health, acerdent, disability,
culetena, dependant care, employee assistunce, unemployment, or ive msurance other than death
benelit plans, funds, urrangements or pructices, or other “employce welture benetit plans™ as
defined in Section 3(1) of ERISA. To the best of Seller's knowledge such plans are in

compliance with applicable rules und laws.

(1) Employce Pension Benetit Pluns. Except as disclosed in
Schedule 3.1(t) hereto, Seller does not maintain or contribute to any plun, arrangement or
pracuce that is or may be an “employee pension plun,” as defined in Section 3(2) of ERISA. To
the best of Seller’s knowledge, such plans are in compliance with applicable luws.

(u) Title to and Condition of the Reul Estate. Seller has pood and

marketable title to Real Property as dictated by the Enie County Bar title standards. To Seller’s
best knowledge, (1) the Real Property, all improvements located thercon, and the use thereol,
comply in all material respects with all applicable zoning, land use, environmental, building,
health, safety and fire luws, codes, permits, hcenses and certificates, rules, orders, ordinances,
regulations and all restrictions and conditions. The improvements located on the Real Property
are 10 good condition und are tree from all latent and patent structural defects; and (i) all
mechamcal systems serving the Real Property, including, without limitation to the heating,
ventilution, air conditioning, plumbing and electrical systems, are in good working order

ordinary wear and tear excepted.
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(v) Tax Matlers. Scller has duly tiled with the approprate toraign,
Tederal, state and local governmental agencies all wx rewins and repoits which are requared o be
Nled, and have pad in full all taxes (including interest und penalties) owed by Scller. Adequate
accrual has been made m the Balunce Sheet for all the acerued und unpaid foreien, federal, suie
and local taxes (including iterest and penatues) of Seller for the perod then ended whether or
not yet due and payuable and whether or not disputed. Seller 1s not g party to any pending action
or proceeding, nor, to the best of Seller’s knowledge, 15 any action or proceeding threatened, by
collection of taxes, has been asserted agamst Seller.

{(w) Permits, cte. To the extent Scller holds any hicenses, permils,
certificanons und other approvals, all such licenses, permits, certifications und other approvals
are valid and i full force and eftect.

ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF BUYER

+.1 Buyer represents and warrants 1o Scller as follows:

() Organization. Buyer is a corporation, validly exisung and in good

stunding under the laws of the jto be completed] and has full power and authority to own,
operate and lease its properties as presently owned, operated and leased and to carry on its
business us now and heretofore conducted.

(b) Authority Relative to Agreement. The executon, delivery and

performance of this Agreement and the Related Agreements by Buyer and consummation by it of
the transactions contemplated hereby and thereby have been duly and etfectively authonzed by

all necessary corporate action, und this Agreement constitutes, gnd each Related Agreement
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when executed will constitute, a legal, valid and bindmyg obligavion of Buycer entorceuble in
accordance with 1ts erms,

{©) Eftect of Agreement. The exceution, delivery und pertormance off

this Agreement and the Related Agreements by Buyer and the consummiation by 1t of the
transactions contemplated hereby und thereby (1) do not require the filing by Buy er with, or the
consent, walver, approval, heense or authorizauon of, any person, government agency or public
or regulatory authority; (11) do not violate, with or without the giving of nouce or the passage of
tme, any provision of law applicable to Buyer; or (1) do not conflict with or resuli in g breuch
of Buyer’s [to be completed] or any mortguge, deed of trust, license, mndenture, or other
agreement or instrument or any order, judgment, decree, statute, regulation or any other
restriction of any kind or character 1o which Buyer is a purty or by which Buyer oruny ofits
assets may be bound.

(d) Fiaders' Fees. No person acting on behalf of Buyer has cluims 1o,
or is entitled to under any contract or otherwise, any payment as a broker, finder or intermediary
in connection with the ongin, negotiution, execution or consummation of the transuctions
provided for i this Agreement.

() Litigation. There is no action, suit, investigation or proceeding
pending against, or 1o the knowledge of Buyer, threatened against or aftfecting, Buyer before uny
court or arbitrator or any governmental authority that in any manner chullenges or seeks to
prevent, enjoin, alter or matenally delay the transuctons contemplated by this Agreement und

the Reluted Agreements.

a

-
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ARTICLE V

CLERTAIN COVENANTS OF SELLER

5.1 Conduct of Busmess Pending Closing. From the date of thhs Agvrcement o
=

‘e Closing Date;

(a) Negative Covenants. Except as otherwise expressly provided by

this Agreement, or as Buyer may otherwise consent to o wrining, Seller shull not cogage m uny
activity or enter into any transaction with respect to the Business outside of the ordimary and
usual course of the Busmess or which would be inconsistent with their pust practices or with the
terms of this Agreement or which would render mnaccurate as ol the Closing Dute any of the
representations and warranties set forth in Article UL Without limiting the generality of the
loregomg, Scller shall not, other thun as set forth on Schedule 5.1(a) hereto, (1) with respect o
the Business, undergo any change i 1ts condiuon (tinanciul or other), properties, ussets,
liabihties, business, operations or prospects except changes 1n the ordinary and usual course of
its business und consistent with their past practices; (i) morntgage, pledge or subject to any lien,
lease, security mterest, encumbrance, or other resuiction, any of their properties or ussets relating
to the Business; (in) with respect to the Business, acquire or dispose of any interest in any asset
or property except the purchase of materials and supplies and the sule of inventory in the
ordimary and usual course of its business and consistent with its past practices; (1v) with respect
to the Business, except in the ordmary and usual course of its business and consistent with its
past practices, forgive or cancel any debt or claim, waive any right, or incur or pay any liability
or obligation; (v) increase the compensation to be paid to any employee assigned to the Business,
ifany; (vi) with respect to the Business, sutter any damage, destruction or loss {whether or not

covered by insurance) which adversely aitects its condition (financial or other), properties.

.

assets, business, operattons or prospects of the Business; (vi) amnend or terminate any contract,
4 .
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agreement or lease relatng o the Business; (Vi) experience any labor difticulty, or loss of
ciployees or customers that matertally adversely aflects the Business: (x) sell or grunt or
transfer o any party or partes any license, to manutscture or Scli any of the products of the
Business, or to use any Intellectual Property; (x) cmploy any new employee or extend in winune
(or orully for a period of one month) the employment of uny present employee without the
consent of Buyer or (x1) without limiting the generality of any of the toregoing, enter into uny
trunsaction except 1n the ordinary and usual course of the Business und consistent with its past
practices. Notwithstunding anything to the contrary herein, Seller may dividend to us
shareholders the sum of Two Million Three Hundred Thousand Dollars ($2,300,000)

proporuonately i accordance with the number of shures cach sharcholder owns.

{b) Conduct of Business. Seller shall preserve intact the Business. use

commercially reasonable etforts to retain the employees ussi ghned to the Business und preserve iis

goud will with all suppliers, customers, employees and others having business relations with the
Business.
(©) Access 1o Information. Subject to reasonable restrictions us to

access to employees, customers, and vendors, Seller shull afford Buyer and its representatives
full uccess, during normal business hours and upon reasonable notice, to all of the assets,
properues, books, records, and agreements of the Business, and shall furnish to Buyerand us
representatives such information regarding the Business as Buyer muy reasonably request;
provided, however, that an authorized representative of Seller shall have the right to be present at
all umes during such access and investigation by Buyer. The investigation by Buyer and
lurnishing of information to Buyer shall not affect the right of Buyer to rely on the

representalions, warrantes, covenants and agreements of Seller in this Agregment.
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52 Consents of Others. Prior o the Closmg, Schier shall obtuin, and to the

extent necessary shall fully cooperate with Buyer to assist Buyer's cliorts o obuun all
authorizations, consents, certitications and perits of others required 1o permit the
consununation of the transactions contemplated by this Agreement and the continuation of the
Business by Buyer.

33 Cooperation. For a reasonable period of ume atter the Closing, Scller
shall assist and cooperale with Buyer in effecting a transition of ownership ot the Business to
Buyer without a material disruption of the operations of the Business so as to best preserve the
cood will of its customers und others huving business relationships with the Business.

54 Name Change At the Closing, Seller shall mitiate the filing with the

appropriate state authority the applicable certificate to change its corporate nume. Such name
chunge shall not contain the words Electro Abrusives or any vanation thereof.

5.5 Knowledge. The terms “to the best knowledge” or “to the knowledge of

Seller” shall meun to the best knowledge of Kristine Molek.
ARTICLE VI

CERTAIN COVENANTS OF BUYER

6.1 Confidentiality. Buyer agrees that all information provided or otherwise
made available in connection with the transaction contemplated hereunder, 10 Buyer or uny of it3
representatives shall be treated us if provided under the confidentiality agreement, dated as of fto
be completed] (the “Confidentiality Agrecment”), by and between Seller und Buyer. Nothing in
this Section 6.1 hereol, however, shall imit or otherwise restrict the applicability of uny other
confidentiality or similar provisions included herein and in the Related Documents.

6.2  Conduct of Business Pending Closing. Except as otherwise provided in

N

f

this Agreement, or as Seller may otherwise consent to in wiiting, Buyer shall not, pendmyg
. 14
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Closmyg, engage in any activily or enter mio any bansachion (1) which would be iconsistent with
the terms of this Agreement or the Related Agreements: or (61) which would render maccurate as
of the Closing Date any of its representations and warranties set forth i this Agreement or the
Related Agreements.

0.3 Consents of Others. Prior to the Closing, Buyer shall have obtamed all

authorizations, certifications, licenses, consents and permits of others and other governmental
and offictal authorizations required of it to permit it to consummate the transacuons
contemplated by this Agreement, i any.

6.4  Change in Representation and Warnranties. Whenever prior to the Closing

Buyer learns that any of the representations and warrantes of Buyer contained or reterred 1o m
this Agreement is or will become materially iaccurate, Buyer shall give written notice thereof to
selier.

0.5 Access by Seller. Unuil the seventh anniversary of the Closing, Buyer

shall pernut Seller and its representatives access to the Real Property upon reasonable notice
during normal daily business hours and shall make availuble the books and records of the
Business pertaining 1o any period prior to the Closing Date that Seller et on the Real Property
as of the Closing Date. Buyer shall be tree to relocate such books and records as long as such

books and records remain in Western New York and accessible to Seller.

-2 -
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ARTICLE VI

EMPLOYLES AND EMPLOYMENT MATTERS

7.1 Employment by Buyer. Upon the Closmg, Buyer shull oifer employ ment

to all ucuve employees o Seller employ ed by the Business. This Secuon is not intended to
obligate Buyer to emiploy Seller’s employees for a specitic pernod of time.
ARTICLE Vil

CONDITIONS TO OBLIGATION OF
BUYER TO CONSUMMATE CLOSING

8.1 Conditions. The obligation of Buyer under this Agreement to
consummate the Closing is subject to the sutistuction (or waiver by Buyer) of the following

conditions:

{4) Covenants, Represengations und Warranties. Seller shall have
pertormed all obhgations and agreements and complied with all covenants contained in this
Agreement 1o be performed and complied with by them prior to or at the Closing Date. The
representations and warranties of Seller set forth in this Agreement shall be accurate in all
respects, at and as of the date made und also at and as of the Closing Date, with the sume force
and eftect us though made on and as of the Closing Date.

(b) No Adverse Change. No material adverse change shall have

occurred in or with respect to the Business.

{c) Consents. All permits, ceruricutions and licenses and other
governmental und ofticial authorizations necessary to Buyer to continue to conduct the Business
as heretotore conducied and to consummate the ransactions contemplated by this Agreement
have been oblained and will be in eftect at the time of Closing including any necessary consents

under the Contracts, it any.
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{d) Certificate. Buyer shall have received a certiticate execuated by
othicers of Seller dated the Closing Date, in the torm of Exhibit 8.1(d) hereto.

{e) Employment Agreenient. Buyer shall have entered o a written

cmiployment agreement with the Kristine Molek in substantially the same form as Exhibit 8.1{¢)

("Kristne Employment Agreement”).

(t) Employment Agreement. Buyer shall have entered mio a wiiien

cmployment agreement with the Jumes Kintzel in substanually the same torm as Exhibit S.1(f)
("James Employment Agreement”).

82 Eftect of Waiver. Any waiver by Buyuer of the conditions specitied m

Section 8.1 hereto, if made knowingly, shall ulso be deemed a waiver of any claim for damuages
as the result of any matter waived.
ARTICLE IX

CONDITIONS TO OBLIGATION OF
SELLER TO CONSUMMATE CLOSING

9.1 Conditions. The obligations of Seller under this Agreement w
consummate the Closing are subject to the satistaction (or waiver by Seller) of the following
conditions:

{(a) Covenants, Representations and Wanrunties. Buyer shall huve

performed all obligations and agreements and complicd with all covenants contained m this
Agreement o be performed and complied with by Buyer prior to or at the Closing and the

representations and warranties of Buyer set forth in Article IV shall be accurate m all respects, ut

and as of the Closing Date, with the same force and effect as though made on and as ot the

N

Closing Date.

=28 -
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(b) Certificate. Seller shall have received o ceriticate exceuted by

Buy er, dated the Closing Date, i the torm of Exhibit 9.1(b) heselo.

(©) Employment Agreement. Buyer and Kristine Molek shall have

cntered into the Kristine Eniploy ment Agreement.

(4) Employment Acrecment. Buycer and Jumes Kintzel shaldl have

entered o the Jumes Employment Agreement.

9.2 Effect of Waiver. Any waiver by Scller o the conditions specitied n

Section 9.1 hereto, if made knowingly, shall also be deemed a waiver of any clum for dumages
as the result of any matter waived.
ARTICLE X
TERMINATION
101 Terminaton. This Agreement may be ternnnated at any time priov to the
Closing us follows:

(a) Mutual Consent. Upon the mutual written consent of both partics

hereto;

{b) Adverse Proceedings. By either Buyer or Seller if ny order to

restrain, enjoin or otherwise prevent the consummation of this Agreement or iansactions
contemplated hereby shall have been entered or, on the Closing Date, there is any pending or
threatened litigation in any court, or any proceeding by or betore uny governmental body, with u
view 10 seeking to restrain or prohibit consummuation of this Agreement or in which damuges are
sought in connection with this Agreement, or if any investigation by any governmental body is
pending or threatened which might result in uny such litigation or other proceeding;

(c) Cause. By Buyer or Scller, upon wrillen notice to the other. Wsuch

other party has breached any represeniation, walranty or covensat lo be performed prior to the
o ,
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Closing contined in this Agreement inany material respect, t'the non-breachmg paity has
notified the breaching party of the breach in witing and the breach has contnued without cuie
for a period of twenty (20) days after notice of the breach or, if the breach is not curable within
such ten-day period, all steps that reasonably could be taken have been luken; o

(d) Lapse of Time. By Buyer or Seller upon written notice the other,
of the Closing has not occurred by the ¢lose of business on December 31, 2008,

102 Effect of Termination. In the event of a termination of this Agreement by

cither Seller or Buyer as provided in Scction 10.01 hereof, this Agreement shall torthwith
become void and there shall be no liability or obligation on the part of Buyer or Seller, except to
the extent that such termination results from the willful breach by a paity herceto of any of such
purty’s representations and warranties or a breach of such party’s covenants or agreements to be
performed prior to the Closing set torth in this Agreement or the Related Agreements.
Notwithstanding the foregoing, the provisions of Section 13.5 hereot'und this Secuon 10.2 hereof
shall survive any termination hereof pursuant to Section 10.1 hereof.

ARTICLE XI

CERTAIN POST CLOSING COVENANTS

111 Non-competition and Non-disclosure. Following the Closing Date and for

a period of five (5) years following the Closing, in the case of Seller and Betty Ramming, and
the cuse of Kristine Molek and James Kintzel, for a period of five (5) years following the
termination of their respective employments with Buyer, Seller, Betty Rumming, Knstine Molck
and James Kintzel agree not to:

(a) engage or become interesied, directy or indirectly, as owner,

employee, partner, through stock ownership (except ownership of less than five percent (3%) of

TRADEMARK
REEL: 004456 FRAME: 0288



exchange), mvestment of capital, lending of money or property | tendenng ol services. i
otherwise, whether alone or 1 assoctation with others, in the operation of any business or
cnterprise m any way compettive to the Business as presently or heretotore conducted by Sclier
anywhere m the United States and Canada (Terrnory™);

(b) solicit or accept orders for the products of the Business or similar
products anywhere n the Territory from any then or previous customer of the Business or
Ulhel‘wi:‘;c induce or attempt to induce any such customer to reduce such customer’s patronage ot
Buyer;

() except us ﬁluy be required by law, disclose the names ot uny such

customers 1o uny other person, business organization or enuty;

(4) solicit uny of the emiployees of Buyer to leave the employ ol
Buyer;
(e) divulge, communicate, or utilize any contidential business

information of or pertaining to the business or affairs of the Business or any of 1s customers,
consultants or collaborators; or

() use the name Electro Abrasives or any variation thereof in any
organization, enterprise or business.

11.2  Eguiable Remedies. Seller, Betty Ramming, Knstune Molek and Jumes

e

Kintzel specifically acknowledge and agree that the remedy at law for uny breach of uny
provision of Section 11.1 hereto will be inadequate and that Buyer, in addition to any other relief
available o it, shall be em'jdcd to injunctive relief without the necessity of proving actuul

damage.

231 -
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113 Severabiity. Iany provision i Sceuon 111 and 112 hercto shall tor any
tcason be held to be excessively broad as to any actvity or subject, it shall be consuucd, by
Lumiting and reducing it 1o be enforceable to the extent computible with applicable law. 1t any
provision in Section 111 hereot shall, notwithstanding the precedng sentence, be held allegal o
unentorceable, such illegality or unenforceability shall not atfect any vther provision of Scetion
111 hereot, but this Agreement shall be construed as if such illegal or unentorceable provision
had never been contained heren.

ARTICLE Xl

SURVIVAL OF REPRESENTATIONS, WARRANTIES AND
COVENANTS AND INDEMNIFICATION

12.1  Survival. All of the represéntations and warranties of the parties contuned
in this Agreement or in any certificate or other writing delivered pursuant w or in connection
with this Agreement shall survive the Closing for a period of one year, except for:

(a) the representations and warranties in Sections 3.1(u) and (b), 4.1(a)
and (b), and those representations and warranties in Section 3.1(h) and (k) to the extent they
relate to tide to the Subject Assets, shall survive indefinitely;

(b) the representations and warrantes in Sections 3.1(wj shall survive
the expiration of the applicable stutute of limitations {(or extensions or waivers thereot) that
applies to the claim to which Buyer has become subject requiring indemnitication thereunder;

{c) those covenants and agreements set torth in the Related
Agreements and in instruments of conveyance as contemplated herein that, by their terms, wie to
have eftect after the Closing Date shall survive for the period contemiplated by the covenants und

agreements, or if no period is expressly set forth, indetinitely.
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122 Seller Indenuntication. Subject to the limutations st tords m Section 1205

hereto: Seller hereby agrees to detend, indemty and hold harmiless Buyer, trom and against any
and all damages, clauns, habilities, losses, costs and expenses whatsoever (icludmng reasonable
attorneys fees) ("Buyer's Damuges”™) ansing out of, attributable w, resulung from, or incurted
with respect to (i) any breach of warranty or misrepresentation by or on behalf ol Seller under
this Agreement or any Related Agieement, or the breach or non-pertormance of uny covenant,
agreement, or obligation w be pertormed by Seller under this Agreement or any Reluted
Agreement; (1) any misrepresentation mn, or omission from, any certiticate or mstrument
executed and delivered or to be executed and delivered by or on behalf of Seller in connection
with this Agreement or any Related Agreement; or (1ii) any liability or obhigation of Seller not
expressly assumed by Buyer pursuant to this Agreement to the extent arising out of, or related to,
the Business and events occurring or conditions existing prior to the Closing. In no event shall
Seller’s exposure pursuant to this Section 12.2 exceed the umount of the Purchase Price.

12.3  Buyer Indemnification. Buyer hereby agrees to defend, indemnify and
hold harmless Seller, from and against uny and all damages, claims, liabilities, losses, costs and
expenses whatsoever (including reasonable attomeys fees) ("Seller’s Damages™) arising out of,
attributable to, resulting from, or incurred with respect to (i) any breach of warranty or
misrepresentation by or on behalf of any Buyer under this Agreement or any Related Agreement,
or the breach or non-performance of any covenant, agreement, or obligation to be pertormed by
Buyer under this Agreement or any Related Agreement; or (ii) any misrepresentation in, or
omission from, any certificate or instrument executed and delivered or to be executed und

delivered by or on behalf of Buyer in connection with this Agreement or any Related Agreement
‘ N ‘
. ‘l

attached hereto and made a part hereor.
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124 Laputatons. Buyer shall not be entitded w mdentication with respect o
& breach of a representation or wartanty unless and untl the wtal amount which Buyer is entithed
and indemnifications exceeds $100,000. 1f atter the Closing the wtal amount for which Buyer s
enttled to indenmnification exceeds such $100.00, Seller’s obligations as herem provided shall
apply o any such excess over $100,000.

12,5 Exclusivity. The nghts to indemnitication provided by this Article Xl are
not exclusive and shall not be construed to exclude or preclude the exercise of, and shall not be
i substitution or replacement of, uny other rights of the purties hereto, express or imphied, under
this Agreement or applicable law for misrepresentation, breach of contract or warranty or the
breach or non-performance of any agreement, covenant or obligation; provided that in no event
may any paily receive more than one recovery in respect of any act or omission on which a claim
of mdemmitication is based.

12.6  Indemmiticauon Procedures.

(w) 1 the event any cluim, action, suit or proceeding is made or
brought by any third party against Buyer or Seller (the “Indemnified Party™), with respect Lo
which an indemnifying party may have liability under this Article XII, the indemnifying party
shall, at its own expense, be entitled to participate in and, to the extent that it shall wish, jomtly
and with any other indemnifying party, ussume the defense, with independent counsel reasonably
satistuctory to the Indemnified Party, provided that in assuming the defense of any such thid
party claim, uction, suit or proceeding, the indemnifying party acknowledges in writing to the
Indemnified Party that the indemnifying party shall thereafter be lisble for any Buyer's Damages

or Seller’s Damages, as the case may be, with respect to such claim, uction, suit or proceeding.

B
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(by I the indenmity iy party clects 10 assutie contiol ot such defense
or seitlement, 1t shall conduct such delense or scttlement in a manner reasonably saustictory and
etlective o protect the Indemnified Party tully; such indemnitying party and its counsel will
heep the Indemnitied Party fully advised as 1o its conduct of such delense or settlement, and no
compromise or settlement shall be agreed or made without the prior writien consent of the
Indemnilied Party. In any case, the Indemniticed Party shall huve the nght o employ its own
counsel and such counsel may participate i such action, but the tees and expenses of such
counsel shall be at the expense of the Indemnified Party, when and as mcurred, unless (u) the
employment of counsel by the Indemnified Party has been authorized n writing by the
indemnifying party, (b) the Indemnitied Party shall have reasonably concluded that there may be
a conilict of interest between the indemnitying parties and the Indemnitied Party in the conduct
of the defense of such action, (¢) the indemnifying party shall not 1 fuct have employed
independent counsel reasonably satistuctory to the Indemnitied Party to assume the detense of
such action and shall have been so notitied by the Indemnified Party, (d) the Indemnified Paity
shall have reasonably concluded and specifically notified the indemnifying party cither that there
may be specific defenses availuble to it which are different from or additional (o those avatluble
10 the indemnitying party or that such claim, action, suit or proceeding involves or could have a
material adverse eftect upon it beyond the financial resources of the indemnify ing paity or the
scope of this Agreement, or (e) the indemnitying party fuils to conduct such detense or
setlement in @ manner reasonably satistactory to protect the Indemmnified Party tully. It clause
(b, (¢), (d) or () of the preceding sentence shall be applicable, then counsel for the Indemnified

Purty shall have the right to direct the defense of such claim, acuion, suit or proceeding on behult
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ol the Indenmndied Party and the reasonable Tees and dnsburscmcnls of such counsel shiadl
consbtute Buyer's Damages or Sclier’s Damages hereunder.

() 1 the indemnily ing party does not clect o asSume the defense or
any such claim, or tf' they Ll wo conduct such detense or settlement 11 4 manner reasonably
satislactory o protect the Indemmified Party fully, the Indemnitied Panty may engage
independent counsel selected by the Indemnitied Party to assume the detense and may contest,
pay, settle or compromise any such claim on such terms and conditions as the indemmitied party
may determine. The reasonable tees and disbursements ot such counsel shall constitute Buyer’s
Damages or Seller's Dumages hereunder.

{d) The Indeminified Party and the Indemnifying Party, us the cusc
may b, shall be kept tully inﬁ)rmcd‘ofsuch cluim, action, suit or proceeding at all stages thereof
whether or not such party 1s represented by its own counsel.

ARTICLE XHI

MISCELLANEOUS

13.1  Entire Agreement. This Agreement, together with all Schedules, Exhibits
and Related Agreements, constitutes the entire Agreement and supersedes all pnior agreements
and understandings, both written and oral, between the parties hereto with respect to the subject
matter hereof and no party shall be liable or bound to the other in any manner by any warrunties,
representations, covenants or agreements except as specifically set forth herein or expressly
required to be made or delivered pursuant hereto.

132 Modifications. Any amendment, change or modification of this
Agreement shall be void unless in writing and signed by all parties hereto.

133 Further Assurances. From time to time atter the Closing Date, Seller will

execute all such instruments and take all such actions as Buyer shall reasonubly request mn order
oA .
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more ettectively o convey and tanster all of the Subject Assets 1o Buyer and o cause the
Assuined Liabilities to be assumed by Buyer. Seller and Buycr shall also exceute and deliver 1o
the appropriate other party such other istruments as may be reasonably required m connection
with the performance of this Agreement and cach shall ke all further actions as may be
reasonably required o carry out the transactions contemplated by this Agreement.

134 Bindmg Effect und Benetits. This Agreement shall be binding upon and

shall nure to the benetit of Buyer and Seller and thetr respective succeessors, pcrmiugd 48sIgns,
transferees, heirs and legal representatives. This Agreement shall not be assignable by any party
hereto except Buyer may assign this Agreement to a wholly-owned subsidiary corporation or
limited Liubility company or to any entity controlled by the sole shurcholder of Buyer as long as
Buycer remains lable on this Agreement and executes the Guuranty 1f Buyer is not the purchaser
ol the Subject Assels.

13.5  Expenses. Scller and Buyer shall cach bear and pay all costs and expenses
respectvely incurred by each of them on their behalf in connection with this Agreement,
including, without limitanon, tees und expenses of their own finuncial consultants, accountunts
and counsel.

13.6  Notices. Any notices or other communications required or permitted to be

given pursuant to this Agreement shall be deemed to have been given if in wrnnng and delivered

e

ally or sent by certified matil, postu, ﬁpdld addressed us tollow:.
o ,

L

/US ELEQ’TROF SEDMINE S, INC.
/ 600 Steel Street
Aliquippa, PA 15001
Attm: Luiz A. Curimbaba

-37-
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With a cupy to:

{b) To Seller:

Electro Abrasives Corporation
45 Brookins Green

Orchard Park, NY 14127
Attn: Betty Rumming

With a copy to:
Phillips Lytle LLP
3400 HSBC Center

Buitalo, New York 14203
Aun: James W. Smyton, Esq.

{c) To Sharcholder:

With a copy to:

or such other addresses as shall be furnished in writing by any party to the other party.
13.7 Headings. The headings in this Agreement are tor purposes of reference
only und shall not limit or otherwise aftect the meanings hercof.

13.8  Specific Performance. Since a breach of the provisions of this Agreement

could not adequately be compensated by money damages, Buyer shall be entitled, either before

or after the Closing, in addition to any other right or remedy avatlable, to an injunction
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restaining such breach ora threatened breach and 1o specilic performunce ofany provision ol
tus Agreenment, and m such case no bond or other security shall be required m connection
therewith, and Seller hereby consent to the issuance of such an myuncuon and o the ordering ot
spectlic performance.

139 Public Announcements. On and alter the date hereorand through tic

Closmyg Date neither Buyer nor Seller shall issue uny press release or make any public statement
regarding the transactions contemplated by this Agreement prior to obtaming the other purty's

written approval; provided, however, neither party shall be prohibited trom making any

¥ p
disclosure required by applicable law. !‘/ il [,/
Al
|SIGNATURES FOLLOW ON THE NEXT PAGE] ( v
v ‘}
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List of Exhibit and Schedules
Fxlubus
Exlubat 1.3¢(b)(1) ~ Now
Exhibit 1.3(b)2) - Guaranty
Exhibit 2.2(a)(i) - Bill of Sule and Assignment Agreenient
Fxhibit 2.2¢b)(1) ~ Assumpuon Agreenient
Exhibit 8.1(d) — Certificate
Exhibit 8.1(¢) - Krisune Employmcxﬁ Agreement
Exhibit 8. 1(1) — Jumes Employment Agreemeit
Exhibit 9.1(b) - Ceruficate
Schedule 1 1(a) - Tangible Personal Property
Schedule 1.1(c) - Intellectual Property
Schedule 1.1(d) - Contracts
Schedule 1.1() — Real Property
Schedule 1.2 ~ Excluded Assets
Schedule 1.4(b) — Net Asset Value
Schedule 1.5 — Allocation of Purchase Price
Schedule 1.6 - Assumed Liabilities Categories
Schedule 3.1(c) - Etfect of Agreement
Schedule 3. 1{¢) ~ Fuancial Statements
Schedule 3.1(f) - Absence of Certain Changes or Events

Schedule 3.1(h) - Title to Subject Assets
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Schedule 3401) - Contracts, No Detuulis

Schedule 3.1¢G) - Inventones

Schedule 3 1) - Lingation and Clunms

Schedule 3. Hm) - Comphance with Law

Schedule 3. 1(n) - Books and Records

Schedule 3. 1(v) = Environmental Issues

Schedule 3.1{() - Labor Matters

Schedule 3.1(s) - Transactuons with Certain Persons
Schedule 3.1(t) - Employee Benefi Plans

Schedule 3.1 (w) = Permits, ete.

schedule 5.1{s) - Negative Covenants
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IN WITNESS WHLEREOF, cach of the pusties hercto has duly exceuted on this
Agreement as ot the date above tirst written,

LLECTRO ABRASIVES CORPORATION

i Mplle

,,l e KR2isTINE MoLer,
e j’/tt’/ua,e/\ﬁ

US. ELECYROEUSED MINERALS, INC'.

; ///////z APt prrete //x/[ -

Name 5 58 377 5% %jﬂy/
Title: f LES I D=0y 7

By: %M%Kmmw .

Betty Ri{{]mm y’

By: Vit Y @&ﬂg

K!m.tmc Molek*

0ty

James Kintzel*

*These individuals execute this Agreement to be bound by the obligations set forth in Article XI
hereof as those obligations relate to each of them respectively.

ten
Poc # 0§-2251521.5
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