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[MarketTools, Inc. | |05/03/2006  ||CORPORATION: CALIFORNIA |

RECEIVING PARTY DATA

|Name: ”MarketTooIs, Inc. |
Street Address:  |[150 Spear Street, Suite 600 |
|City: HSan Francisco |
|State/Country: |lcALIFORNIA |
|Postal Code: |l94105 |
[Entity Type: ||CORPORATION: DELAWARE |
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Fax Number: (503)778-5499
Correspondence will be sent via US Mail when the fax attempt is unsuccessful.
Phone: 503-778-5254
Email: sandititzler@dwt.com
Correspondent Name: Sandi Titzler, Davis Wright Tremaine
Address Line 1: 1300 SW Fifth Avenue, Suite 2300
Address Line 4: Portland, OREGON 97201-5630
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A DELAWARE CORFORATION
AND
MARKETTOOLS, INC.

A CALIFORNIA CORPORATION

THIS AGREEMENT AND PLAN OF MERGER dated as of May 3, 2006, (this “Agreement”) is
between MarketTools, Inc., 2 Delaware corporation (“Marketl'ools-Delawarg”) and MarketTools, inc., a
California corporation (“MarkerTools-California™). MarketTools-Delaware and MarketTools-Califorraa are
sometimes referred to herein as the “Constituent Corporations.”

BECITALS

: A. MarkeiTools-Delaware is a corporation duly organized and existing under the laws of the
State of Delaware and has an authorized capital of 336,158,743 shares, 227,000,000 of which are designated
“Cormmon Stoek™, $0.001 par value, and 109,158,743 of which are designated “Preferred Stock”, $0.001 par
value. Of such authorized shares of Prefarred Stock, 19,287,202 shares are designated “Series B_Preferred
Stock”, 21,871,541 shares are designated “Series C Preferred Stock™, and 68,000,000 shares are designated
“Senes 1) Preferred Stock™. Az of the date of this Agreement, 1,000 shares of Common Stock are issued and
outsianding, ali of which were held by MatketTools-California. No shares of Preferred Stock are outstanding,.

B. MarketTools-California is a corporation duly organized and existing under the laws of the
State of California and has an authorized capital of 336,158,743 shares, 227,000,000 of which are designated
“Commen Stock”, no par value, and 109,158,743 of which are designated “Preferred Stock”, no par value, Of
such authorized shares of Proforred Stogk, 19,287,202 shares are designated “Series B Preferred Stock™,
21,871,541 shares are desigrmated “Series C Preferred Stock”, and 68,000,000 shares are designated “Series D
Preferred Stock”, As of the tecord date of the consent of sharcholders at which this Agreement was approved,
there were issued and outstanding 43,804 632 shares of Common Stnek, 19,018,203 shares of Seriec B
Preferred Stock, 21,064,252 shares of Series C Preferred Stock, and 66,946,548 shares of Series D Preferred
Stock.

C. The Board of Directors of MarketToois-California has determined that, for the purpose of
cffecting the reincorporation of MarketTools-California in the State of Delaware, 1t is advisable and in the
best interests of MarketTools-California that MarketTools-California merge with and into MarketTools-
Delaware upen the terms and conditions herein provided.

D. The respective Boards of Directors of MarketTools-Delaware and MarketTools-Califorma
have approved this Agreement and have directed that this Apreement be submitted to a vole of their
1espective stockhiolders and executed by the undersigned officers.

E. The Merger (2s defined below) is intended to qualify as a reorganization within the meaning
of Section 368 of the Internal Revenue Code of 1886, as amended.

NOW, THEREFORE, in consideration of the mutual agreements and covenants set forth herein,

MarketTools-Delaware and MarketTools-California hereby agree, subject to the terms and conditions
herainafter get forth, as follows:
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I. MERGER

11 Merger. In accordance with the provisions of this Agreement, the Delaware General
Corporation Law and the California Generzl Corparation Law, MarketT. ools-California shall be merged with
and into MarkefTools-Delaware {the “Merger™), the separate existence of MarketTocls-California shall cease
and MarketTools-Delaware shall be, and is herein sometimes teferred as, the “Surviving Corporation,” and
the name of the Surviving Corporation shall be MarketTools, Inc.

1.2  Filing and Effectiveness, The Merger shall be completed when the following actions shall

have been completed:

(a) This Agreement and Plap of Merger shall have been adopted and approved by the
stockholders of each Constituent Corporation in accordance with the requircments of the Delaware General
Corporation Law and the California General Corporation Law, as applicalle;

(b) Al of the conditions precedent o the consummation of the Merger specified in this
Agreement shall have been satisfied or duly waived by the party enlilled to satisfaction thereol;

{c) An executed Agreement and Plan of Merger meeting the requirements of the
Delaware General Covporation Law shall have been filed with the Secretary of State of the State of Delaware:

(d) An cxecuted Agreement and Plan of Merger meefing the requircments of the
California Corporations Code shall have been filed with the Secretary of State of the State of Califorma; and

{=) A permit pursuant to Section 25121 of the California General Corporation Law shall
have been issued by the California Department of Corporations.

Pursuant to Section 252 of the Delaware General Corporation Law and Section 1108 of the
California Corporations Code and the terms of this Section 1.2, the date and time when the Merger shall
become cffective, provided that subsections (a), (b), (¢), (d) and (¢) of this Scction 1.2 are satisfied, shall be
May §, 2006, herein called the “Effective Date of the Merger.”

13 Effect of the Merger. Upon the Effective Date of the Merger, the separate existencc of
MarketTools-California shall cease and MarketTools.Delaware, as the Surviving Corporation, (i) shail
continue to possess all of its assets, righls, powers and property as constituted immediately prior o the
Efiective Date of the Merger, (i) shall be subject to all actions previously taken by its and MarketTools-
Calitornta’s Board of Directors, {iii) shall succeed, without other transfet, to all of the assets, rights, powers
and property of MarketTools-California in the manner mare fully set forth in Section 259 of the Delaware
General Corporation Law, (iv) shall continue to be subject to all of the debts, liabilities and obligations of
MarketTools-Delaware as constituted irnmediately prior to the Effective Date of the Merger, and (v) shall
suceeed, without other transter, to 21t of the debts, liabilities and obligations of MarketToels-California in the
same manner ag if Market Tools-Dejaware had itself incwrted them, all as more fully provided under the
appheable provisions of the Delaware General Corporation Law and the California Corporations Code,

II. CHARTER DOCUMENTS, DIRECTORS AND OFFICERS
2.1 Certificate of Incorporation. The Certificate of Incorporation, as amended, of MarketTools-
Delaware as in effect immediately prior to the Effective Date of thc Mcrger shall ¢ontinve in full forve and

effect as the Certificate of Incorporation of the Surviving Corporation until duly amended in accordance with
the provisions thereof and applicable law.

3369781 _3.DOC o W2a
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212 Bylaws. The Bylaws of MarketTools-Delaware as in effect immediately prior 10 the
Effective Date of the Merger shall continue in full foree and effect as the Bylaws of the Surviving
Corporation until duly amended in accordance with the provisions thereof and applicable Jaw.

2.3 Directors and Officers. The directors and officers of MarketTools-California immediately
prior to the Effective Date of the Merger shall be the directors and officers of the Surviving Corporation until
their successors shall have been duly elected and quelified or until as otherwise provided by law, the
Certificate of Incorporation of the Surviving Corporation or the Bylaws of the Surviving Corporation.

HL. MANNER OF CONVERSION OF STOCK

31 MarketTools-Califorria Common Shares. Upon the Effective Date of the Merger, each share
of MarketTools-California Common Stock, 1ssued and outstanding immediately prior thereto shall by wirtue
of the Merger and without any action by the Constiaent Corporations, the holder of such shares or any other
person, be converted into and exchanged for one fully paid and nonassessable share of Common Stock,
$0.001 par value, of the Surviving Corporation,

3.2 MarketTools-California Praferred Shares.

(a)  Upon the Effective Date of the Merger, each share of Series B Preferred Stock of
MarketTools-California, no par value, issued and outstanding immediately prior to the Merger, which shares
are cenvertible into such number of shares (the “Series B Conversion Rate™ of MarketTools-California
Common Stock as set forth in the MarketTools-Californic Amended and Restated Articles of Incorporation,
as amended, shall by virtuc of the Merger and without any action by the Constituent Corporations, the holder
of such shares or any other person, be converted into or exchanged for one fully paid and nonassessable share
of Serics B Preferred Stock of the Surviving Corporation, $0.001 par value, having such rights, preferences
and privileges as sct forth in the Certificate of Incorporation, as amended, of the Surviving Corporation,
which are identical to the rights, preferences and privileges of the shares of Serics B Prefemred Stock of
MurketTools-California immediately before the Meryer, which share of Preferred Stock shall be convertible
into a number of shares of the Surviving Corporation’s Common Stock, $0.001 par value, equal to the Series

B Conversion Rate, subject 10 adjustment pursuant to the terms of the Certificate of Incorporation of the
Surviving Corporation.

(b)  Upon the Effective Date of the Merger, each sharc of Scrics C Preferred Stock of
MarketTools-California, no par value, issued and outstanding immediately prior to the Merger, which shares
are convertible into such number of shares (the “Series C Conversion Rate™) of MarketTools-California
Common Stock as set forth in the MarketTools-California Amended and Restated Articles of Incorporation,
as amended, shall by virtue of the Merger and without any action by the Constituent Corporations, the holder
of such shares or any other person, be converted into or exchanged for one fully paid and nonassessable share
of Serics € Preferred Stock of the Surviving Corporation, $0.001 par value, having such rights, preferences
and privileges as sct forth in the Certificate of Incorporation, as amended, of the Surviving Corporation,
which are identical o the rights, preferences and privileges of the sharcs of Series C Preferred Stock of
MarketTools-California immediately before the Merger, which share of Preferred Stock shall be convertible
into a number of shares of the Surviving Corporation’s Common' Stock, $0.001 per value, cqual 1o the Serics

C Conversion Rate, subject to adjustment pursuant to the terms of the Certificate of Incorporation of the
Surviving Corporation.

, (c) Upon the Effective Date of the Merger, each share of $eries D Preferred Stock of
MarketTools-Catifornia, no par value, issued and outstanding immediately prior to the Merger, which sharcs
are convertible into such number of shares (the “Series I) Conversion Rate™) of MarketTools-California
Commeon Stock as set forth in the MarketTools-California Amended and Restated Articles of Incorporation,
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as amended, shall by virtue of the Menger and without any action by the Constrivent Corporations, the holder
of such shares or any other person, be converted into or exchanged for one fully paid and nonassassahle share
of Series D Preferred Stock of the Surviving Corporation, $0.001 par value, having such rights, preferences
and privileges as set forth in the Certificate of Incorporation, as amended, of the Surviving Corporation,
which are identical to the sights, preferences and privileges of the shares of Series D Preferred Stock of
MarketTools-California immediately before the Merger, which share of Preferred Stock shall be convertible
into a number of shares of the Surviving Corporation’s Common Steck, $0.001 par valuc, equal to the Series
D Conversion Rate, subject to adjustment pursuant to the terms of the Certificatc of Incorporation of the
Surviving Corporation

33 Market Tools-California Options. Warrants, Stock Purchase Rights and_ Convertible

Securities.

(a) Upon the Effective Date of the Merger, the Surviving Corporation shall assume the
obligations of MarketTools-California under, and continue, the MarketTools-California 1998 Stock Plan, as
amended (“MarketTools-California Stock Plan”), and all other employes benefit plans of MarketTools-
California. Each outstanding and unexercised option, warrant, other right to purchase, or security convertible
into, MarketTools-California Common Stock or MarketTools-California Preferred Stock (a “Right”), shall
become an option, warrant, night to purchasc or a scourity convertible into the Surviving Corporation’s
Common Stock or Preferred Stock, respestively, on the basis of one share of the Surviving Corporation’s
Common Stock or Preferred Stock, as the case may be, for cach one share of MarketTools-California
Common Stock or Preferred Stock, as the case may be, issuable pursuant to any such Right (with the series of
the shares of the Surviving Corporation’s Preferred Stock corresponding to the series of MarketTools-
California Preferred Stock teplaced), on the same terms and conditions and at an exereise price equal o the
exercise price applicable to any such MarketTools-California Right at the Effective Date of the Merger. This
_paragraph 3.3(a) shall not apply to outstanding shares of MarketTools-California Common Stock or Preferred
Stock. Such Common Stock and Preferred Stock are subject to paragraphs 3.1and 3.2 respectively, hereof.

) A number of shares of the Surviving Corporation's Common Stock and Preferred
Stock shall be reserved for issuance upon the exercise of options, warrants, stock purchase nghts and
vonvertible seourities squal to the number of sharcs of MarketTools-Califotnia Common Stock and Preferred
Stock so rescrved immediately prior to the Effective Date of the Merger.

Notwithstanding the foregoing, with respect to options issued under the MarketTools-
California Stock Plan that are assurned in the Merger, the number of shares of Common Stock to which the
holder would be otherwise entitled upon exercise of each such assumed option following the Merger shall be
rounded down 1o the nearest whole number and the cxereise price shzll be rounded up to the nearcst whols
cent. In addition, no “additioral benefits™ (within the meaning of Scction 424(z)(2) of the Internal Revenue
Code of 1986, as amended) shall be accorded to the optioness pursuant to the assumption of their oprions.

14 MarketTonis-Delaware Common Stock. Upon the Effective Date of the Merger, each share
of Common Stock, 50.001 par value, of MarketTools-Delaware issued and outstanding immediately prior
theretn shall, by virue of the Merger and without any action by MarketTools-Delaware, the holder of such
shares or any other person, be cancelled and returned fo the status of authorized but unissued shares.

35 Exchange of Stock Certificates. After the Effective Date of the Merger, ¢ach holder of an
outstanding cortificate representing shares of MarketTools-California Commen Steck or MarketTools-
California Preferred Stock may, at such stockholder’s option, surrender the same for cancellation to Wilson
Sonsini Goodrich & Rosati, P.C., 2s exchange agent (the “Exchange Agent™), and each such holder shall be
entitled to receive in exchange therefor a certificate or certificates representing the number of shares of the
Surviving Corporation’s Common Stock or Preferred Stock, respectively, into which such holders' shares of

3368281 _3.0OC 4-
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MarketTools-California Common Stock or MarketTools-California Preferred Stock were converted pursiant
{0 the terms of the Merger as herein provided. Unless and until so surrandered, ¢ach outstanding certificate
representing shares of MarketTools-California Common Stock or MarketTools-California Preferred Stock
shall be deemed for al] purposes to represent the number of whale shares of the Surviving Corporation’s
Common 5tock or Preferred Stock, as applicable, into which such shares of MarketTools-California Common
Stock or Preferred Stock were converted in the Merger, as applicable.

The registered owner on the books and records of the Surviving Corporation or the Exchange Agent
of any shares of stock represented by such outstanding certificate shall, until such certificate shall have been
surrendered for transfer or conversion or otherwise accounted for to the Surviving Corporation or the
Exchange Agent, have and he entitled to exercise any voting and other rights with respect to and to receive
dividends and other distributions upon the shares of Commeon Stock or Preferred Stock of the Surviving
Corporation, as applicable, represented by such outstanding certificate as provided above. .

Each certificate represcnting Common Stock or Preferred Stock of the Surviving Corporation so
issued it the Merger shall bear the same legends, if any, with respect to the restrictions on transferability as
the certificates of MarketTools-Califormiz so converted and given in exchange therefor, unless otherwise
determined by the Board of Directors of the Surviving Corporation in compliance with applicable laws.

If any certificate for shares of MarketTools-Delaware stock is to be issued in a name other than that in
which the cortificate surrendered in exchange therefor is registered, it shall be a condition of issuance thereof
that the certificate so surrendered shall be properly endorsed and otherwise in proper form for transfer, that
such transfer otherwise be proper and that the person requesting such transfer pay to MarketTools-Delaware
or the Exchange Agent any transfer or other taxes payable by reasom of the issuance of such new certificate in
a name other than that of the registered holder of the certifioate surrendered ar establish to the satisfaction of
MarketTools-Delaware that such tax has been paid or is not payabie.

IV. GENERAL

4.1 Covenants of MarketTools-Delaware. MarketTools-Delaware covenants and agrees that it
will, on or before the Effective Date of the Merger: '

(a) Qualify to do business as a foreign corporation in the State of California and in
connection therewith irrevocably appoint an agent for service of process as required under the provisions of
Section 2105 of the Califormia General Corporation Law.

(b) Filc sny and all documents with the California Franchise Tax Board necessary for the
assumnption by MarketTools-Delaware of all of the franchise tax liabilitics of MarketTools-California.

(c) Take such other actions as may be required by the California Gencral Corporation
Law.

42 Farther Assuranccs. From time o time, 28 and when required by MarketTools-Delaware or
by its sucocssors or assigns, there shall be executed and delivered on behalf of MarketTools-Califorhia such
deeds and other instruments, and there shall be taken or caused o be taken by it such further and other actions
as shall be appropriate or necessary in order to vest or perfect in or conform of record or otherwise by
MarketTools-Delaware the title to and possession of all the mroperty, interests, assets, rights, privileges,
immunities, powers, franchises and authority of MarketTools-California and otherwise 1o carry out the
purposes of this Agreement, and the officers and directors of MarketTools-Delaware are fully authorized in
the name and on behalf of MarketTools-California or otherwise to take any and all such action and to execute
and deliver any and all such deeds and other instruments.

3360281_1. DO 5.
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43  Abandonment. At any time before the Effective Date of the Merger, this Agrecment may be
erminated and the Merger may be abamdoned for any reason whatsocver by the Board of Directors of either
MarketTools-California or of MarketTools-Delaware, or of both, notwithstanding the approval of this
Agreemnent by the shareholders of MarketTools-California or by the sole stockholder of MarketTools-
Delawars, or by both.

44  Amecndment. The Boards of Directors of the Constituent Corporations may amend this
Agreement at any time prior to the filing of this Agreement (or certificate in licn thereof) with the Secretary of
Stae of the State of Delaware, provided that an amendment made subsequent to the adoption of this
Agreement by the stockholders of either Constituent Corparation shall not: (1) alter or change the amount or
kind of shares, securities, cash, property and/or rights to be received in ¢xchangs for or on conversion of all or
any of the shares of any class or series thereof of such Constitnent Corporation, (2) alter or change any term
of the Certificate of Incorporation of the Surviving Corporation to be effected by the Merger, or (3) alter or
change any of the terms and conditions of this Agreement if such alteration or change would adversely affect
the holders of any class or series of capital stock of any Constituent Corporation.

4.5 Repistered Office.  The registered office of the Surviving Corporation in the State of
Delaware is Corporation Trust Center, 1209 Orange Street, Wilmington, New Castle County, Delaware

19801, and The Corpomation Trust Company is the registered agent of the Surviving Corporation at such
address.

4.6 Apgreement,  Execuled l:opiés of this Agreement will be on file at the principal place of
huginess of the Surviving Corporation at One Belevedere Place, Mill Valley, Califormia 94941, and copies
thereof will be furnished to any stockholder of either Constituent Corporation upon request and without cost.

47  Goveming Iaw. This Agreement shall in all respects be construed, interpreted and enforced
in accordance with and governed by the laws of the State of Delaware and, so far as applicable, the merger
provigiong of the California General Corporation Law.

(Remzinder of Page Left Blank Intentionally)
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N WITNESS WHEREQF, this Agreement having first heen approved by the resolutions of the Board
of Directors of MatketTools-Delaware and MarketTools-California is hereby executed on behalf of each of
such two corporations by thelr respective officers thercunto duly authonized.

MARKETTOOLS, INC.
a California ¢orporation

T

B_‘_j‘.'_'__ e o

Amal Johnson
Chief Executive Officer

'MARKETTOOLS, INC.
a Delaware corporation

__3—"‘—=—

Amal Johngon
Chief Executive Officer

{Signature Page 0 Agreemer and Pla of Merger)
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MARKETTOOLS, INC.
(California Corparation)

OFFICERS’ CERTIFICATE
Amal Johnson and Kevin C. Eichler each certify thar:

1. They are the President and the Chief Financial Officer, respoctively, of MarkcetTools, Inc,, a
corporation orgzrized under the Yaws of the State of California,

2. The corporation has an authorized capital of 336,158,743 shares, 227,000,000 of which are
designated “Common Stock™ and 109,158,743 of which are designated “Preferred Stock.” Of such authorized
shares of Preferred Stock, 19,287,202 shares are designated “Series B Preferred Stock™, 21,871,541 shares are
designated “Series C Preferred Stock”, and 68,000,000 shares are designated “Series D Preferred Stock.”

3 Thers were 45,894,632 shares of Common Stock, 19,018,203 shares of Series B Preferred
Stock, 21,064,252 shares of Series C Preferred Stock, and 66,946,548 shares of Series D Preferred Stock
outstanding as of the date (the “Record Date”) of the Action by Written Consent of Shareholders pursuant to
which the Apreement and Plan of Merger attached hereto (the “Merger Agreement”) was approved. All
shares of capifal stock outstanding were entitled to vete on the merger.

4. The principal terms of the Merger Agreement were approved by the Board of Directors and
by the vote of a number of shares of cach class of stock which equaled or exceeded the vota required.

5. The pereentage vote required was at least a majority of the votes entitled to be cast by holders
of (i) Common Stock and Preferred Stock outstanding as of the Record Date, voting together, and (ii)

Common Stock, Preferred Stock, Series B Preferred Stock, Series C Preferred Stock and Series D Preferred
Stock oustanding as of the Record Date, voting separately.

(Bignature page follows.)
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Amal lohnson and Kevin C. Eichler further declars under penalty of perjucy under the laws of the

State of California that each has read the foregoing certificate and knows the contents thereof and thal the
same is true of their own knowledge,

Executed in Mill Valley, California on May 3 , 2006,

Amgl Johnson
Chief Executive (rficer

4 N g m——
Kevijl C, Eichler
Chief Financial Officer and Secretary
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MARKETTOOLS, INC.
{Surviving Delaware Corporation)

OFFICERS’ CERTIFICATE
Amal Johnson and Kevin C. Eichler each certify thar:

1 They are the President and the Chief Financial Officer, respectively, of MarketTools, nc., a
corporation organized under the laws of the State of Delaware.

2. The corporation has an authorized capita] of 336,158,743 ghares, 227,000,000 of which are
designated “Common Stock”, $0.001 par value, and 109,158,743 of which arc designated “Preferred Stock”,
30.001 par value. Of such authorized shares of Preferred Stock, 19,287,202 shares are designated “Series B
Preferred Stock™, 21,871,541 shares are designated “Series C Preferred Stoc ’, and 68,000,000 shares are
designated “Series D Preferred Stack ™

3 There were 1,000 shares of Common Stock and no shares of Preferred Stock outstending as
of the date (the “Record Date™) of the Action by Written Consent of the Sole Stockholder, dated March 14,
2006, pursuant to which the Agreement and Plan of Merger attached hereto (the “Merger Agreement”) was
approved. All shares of capital stock outstanding were entitled to vote on the merger,

4. The principal terms of the Merger Agreement were approved by the Board of Directars and
by the vote of a number of shares of each elass of stock which equaled or exceeded the vote required.
5. The percentage vote required was a majority of the outstanding shares.
(Signature page follows.)
TRADEMARK
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Amal Johnson and Kevin C. Eichler further declare under penalty of perjury under the laws of the

$tate of California that gach has read the foregoing certificate and knows the contents thereof and that the
same is true of their own knowledge.

Executed in Mill Valley, Californiacn M3¥ 3 2096

i —
(E:‘_:.::‘;-mw - e
Amal Jehnson o B
Chief Executive Officer

N e

Kevijh C. Eichler
Chjéf Financial Officer and Secretary
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