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‘Delaware ...

The First State

X, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "PLIANT CORPORATICN", FILED
IN THIS OFFICE ON THE EIGHTEENTH DAY OF JULY, A.D. 2006, AT 1:16
O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Harriet Smith Windsor, Secretary of State

4175761 8100 AUTHENTICATION: 4908459

060677117 DATE: 07-18-06
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Secretary of State
Division of Corporations
‘Dalivered 01:16 PM 07/18/2006
FILED 01:16 PM 07/18/2006
SRV 060677117 ~ 4175761 FILE

__ AMENDED AND RESTATED -
" CERTIFICATE OF INCORPORATION - e
R
FLIANT CORPORATION DE)

- The Cantificate of Incorporation of Plisnt Corparation (DF) was originally led

on June 29,2006, This Amended and Restated Certificate of ncorporation isbeing filed .

pursuant to the terms of an Order Confirming the Debtors® Fourth Amended Joint Plan of

Reorganization Pursuant to Chapter 11 of the United States Bankruptcy Cokle, dsted June 23,

I2)0(;6 in Case No. 06-10001 (MFW) in the United States Banknptey Court for the District of
elaware.

ARTICLE ONE

The name of the corporation (which is hereinafter refm-odto asthe .
"Cotporation™) is Pliant Corporation. o o
'~ ARTICLETWO e
. Tho aadress of the Corporation’s registerod office in the State of Delaware is The
Corporation Trust Center, 1209 Orange Street in the City of Wilmington, County of New Castle.
The name of the Corporation’s registered agent at such addreas is The Cuorporation Trust
Company. . : ‘ : -
ARTICLE THREE
The purpose of the Corporancm is 1o engage in uhy tawful act or activity for ‘

which wrpowﬁonsmaybeorgax{izedunderthe General Corporations Law of Delsware.
- ARTICLEFOUR |
- ?ARTA. \ ﬂ. : 0 i e g

oo 100397 mber of share of sock which e Corporatin has e sutbority o

() 335,650 ehares of Scries AA Redecmable Proforred Stock, par valus 8.01
per share (the “Scries AA Preferred Stock™); o
| (b) - 8,000 shares of Series M Preferred Stock, pac valuc 5,01 per share (the
“Seriex M Preferred Stock™); and o o T
| (c),) 100,050,000 shaces of Common Stock, par valiie $.01 pec sharo (the

L1 ¥

on 8
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The Scries AA Preferred Stock and the Series M Preferrod Stock er¢ sometimes
hereafter collectively referred to as the “Preferred Stock”, The Common Stock and the Prefexred

Stock are sometimes hereafler collectively referred to as the “Stock”. '

Notwithstanding anything berein to the contrary, the Corporation shall not be
anthorized to issue non-voting capital stock of any class, series or other designation to the extent
prohibited by Section 1123(a)(6) of title 11 of the United States Code (the “Bankruptey Code’);
provided, however, that the forcgoing restriction shall have no further force and effect beyond
that required under Section t 123(aX6) of the Bankruptcy Code. .

' " PART B. SERIES AA REDEEMABLE PREFERRED STOCK
Section 1. Dividends.

(@)  The holders of shares of Series AA Preferred Stock will be entitled to
receive, when, as and if declared by the Board of Directors out of funds of the Comporation
legally available thorefor, cumulative dividends on the Stated Value (as dsfined hercinafter)
thereof at the rate of 13% per anoum, or 3.25% per quarter for each of the quarterly periods
ending on the last day of March, June, September and December of each year (such rate, the
“Serics AA Dividend Rate” and each such date, & “Series AA Dividend Payment Date™), and no
ruore, payable in arrcars on each succeeding Seties AA Dividend Payment Date commenciag on
the first Series AA Dividend Payment Date afiter the date of original issuc; provided that: (i) if
amy such payment date is not a Business Day then such dividend shall be payable on the next
Business Day, and (ii) accumulated and unpaid dividends for any prior quarterly period may be
paid at any time. The term “Business Day™ means a day other than a Saturday, Sunday or day on
which banking institutions in New York, New York arc authorized or required to remain clased.
Such dividends shall accrue whether or not they have been declared and shall be cumulative
from the dats of original issue of each sharc of Series AA Preferred Stock, whether or not there
are funds legally available for the payment of dividends on any payment date. Each such
dividend shall be paid to the holders of recard of the shares of Series AA Preferred Stock as they
appear on the share register of the Corporation on such record date, not more than 60 days nor
less than 10 days preceding the Series AA Dividend Payment Date, a3 shall be fixed by the
Board of Directors or a duly authorized comumittes thereof, To the extent not paid on any Series
AA Dividend Payment Date, such dividends shall be added to the Stated Value of such sharc of
Serics AA Preferred Stock as of such date and such dividends shail remain a pant thercof until
paid, and dividends shall thereafter accrue at tho Scrics AA Dividend Rate and be pald on such
share of Scries AA Preferred Stock on the basis of the Stated Value, as 20 adjusted.

The term “Siated Value™ means, as to esch share of Series AA Preferred Stock,
$1,000 per share, plus adjustments for accumulated and unpaid dividends as provided in the
preceding paragraph and minus any distributions (other than dividends not previously added to
the Stated Value) made with respect 10 such Series AA Preferred Stock, all as appropriately
adjusted for any stock splits, combinations, recapitalizations and similar transactions with respect
10 the Series AA Preferred Stock. For purposes of this definition, the value of any paymentor
dlsmbl_xtion by the Corporation of assets other than cash shall be the fair market value (as
detegmmed in good faith by the Board of Directors) of such assets, except where such assets
consist of securities that are listed on a national securities exchange or quoted in the over-the-
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counter market, in which case the value of the asscts shall be the market price thereof as of the
date of receipt. s T e

()  Hdividends are not paid in full, or declared in firll and sums set apart for

the payment thereof, upon the shares of Series AA Preferred Stock and the shares of any other

serics of Preferred Stock moking on a parity as to dividends with the Series AA Preferred Stock

("Parity Stock”), all dividends decléred upan shares of Series AA Preferred Stock and upon all .

Parity Stock sball be paid ar declared pro rata 80 that in all cases the amount of dividends paid or

declared per share on the Series AA Preferred Stock and such Parity Stock shall bear to each

other the seme ratio that unpaid accumulated dividends per share, including dividends accrued or -

in arrcars, if any, on the shiates of Series AA Preferred Stack and such other shares of Pasity . -

Stock bear to each other. ‘Unless and until full cumnlative dividends on the sharcs of Scries AA - -

Preferred Stock in respect of all past quarterly dividend periods have been paid in cash; andthe - -~

full amount of dividends on the shares of Series AA Preferred Stock in respect of the then -

current quarterly dividend petiod shall have been or are contemporancously declared in full and -

sums st aside for the payment thereof in cash, 1o dividends shall be paid or declared and set ‘
. aside for payment or other distribution made upon the Common Stock or any ofher capital stock =

of the Corporation ranking junior ta the Series AA Prefcrred Stock as to dividends (together with

the Common stock, “Junior Stock™), other than in shares of, of warrants or rights 1 acquire, - :

Junior Stock. Holders of shares of Series AA Preferred Stock shall not be entitled to any '

dividends, whether payablc in cash, property or shares of capital stock, in excess of full accrued

and cumulative dividends as herein provided. No interest or sum of money in licu of interest

shall be paysble in respect of eny dividend payment or payments on the shares of Series AA

Preferred Stock that may be in arrears. S i :

The terms “accrued dividends,” “dividends accrued” and “dividends in arrears,”
whenever used herein with reference to shates of Preferred Stock shall be deemned to mean an-
amount which shall be cqual to dividends thereon at the annual dividend totes per share for the -
respective series from the date or dates on which such dividends commence 1o accroe o theend -
of the thon current quarterly dividend period for such Preferred Stock {or,in the case of -
redemption, to the date of redemption), whether or not carmed or declared and whether or oot
assets for the Corporation are legally available therefor, less the amount of all such dividends
paid, or declared in full and sums set aside for the payment thercof, upon such shares of

(&) Dividends payable on the shares of S¢riés AA Proferred Stock forany
period less than a full quarterly dividend period shall be computed on ths basisof a 360-dxy year -
of twelve 30-day months andvt!_w'actm':l numbcr of days elapsed in the period for which paysble.

Section 2. Optionaf Redemption. i o

(8)  The shares of Seriey AA Preferred Stock arc redoermablo at the option of -
the Corporation by resolution of its Board of Directors, in whole or from time to time in part, -
subject to the limitations set forth bolow, at an mmount equal to the Stated Value thereof plus all
accrued and unpaid dividends from and including the day efter the most recent Serics AA
Dividend Payment Date up to (but excluding) the Redemption Date (as defined in Section 2(¢))
(th¢ “"Redemption Price”™) upon giving noticc ag provided below. =~ :

3
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()  Ifless than all of the outstanding shares of Series AA Preferred Stock are
to be redeemred, such redemption shall be made pro rata among the holders of such shares of
Series AA Preferred Stock on the basis of the number of shares of Serics AA Preferred Stock
beld by each such holder. ' . :

()  Atlcast 10 days but not more than 60 days prio ta the date fixed for the
redemption of shares of Series AA Preferred Stock, a written notice shall be mailed to cach
holder af record of shares of Series AA Preferred Stock to be redeemed in a postage prepaid
envelope addressed to such holder at such holder’s post office addsess as shown on the records of
the Corporation, notifying such holder of the election of the Corporation to redeem such shares,
stating the date fixed for redemption thereof (the “Redemption Date™), specifying the
Redemption Price, and calling upon such holder to surrender to the Corporation on the
Redemption Date at the place designated in such notice (which shall be in New York, New York,
or Chicago, Illinois) the certificate or certificates represonting the number of shares specified in
such notice of redemption. On or after the Rademption Date cach holder of shares of Series AA
Preforred Stock to be redeemed shall surrender the certificate or certificates for such shares tothe
Corporation at the place designated in such notice, and against such surrender the Redemption
Price of such sheres shall be paid to or on the order of the person whose name appears on such
ecttificate or certificates as the owner thereof, and each surrendered cenificate shall be canceled.
In case lesg than all the shares represented by any such certificate are redesmed, a new certificate
shall be issued representing the unredeemed shares,. - C

- {(d)  From and after the Redemption Date (unless default shall be made in
payment in full of the Redemption Price), all dividends on the shares of Serics AA Preferred
Stock designated for redemption in such notice shall ceage to accrue, and all rights of the holders
thereof as stockbolders of the Corporation, except the right to receive the Redemption Price of
such shares (including all accrued and unpaid dividends up to the Redemption Date) upon the
surrender of centificates representing the same, shall cease and terminate and such shares shall
10t thereafter be transferred (except with the consent of the Corporation) on the books of the
Corporation and shzll not be deemed to be outstanding for any purpose whatsoever.

(¢)  Atisclection, the Corporation prior to the Redemption Date may deposit
the Redemption Price (including all acerued and unpaid dividends up to the Redemption Date) of
shares of Series AA Preferred Stock called for redemption fa trust for the holders thereof with a
bank or trust company (having a capital surplus and undivided profits aggregating not less than
$50,000,000) in New York, New York or at the principal executive offices of the Corporation,
with imevocable instruetions and authority to redeem such shares upon surrender of certificates
therefor, in which case the aforesaid notics to holders of shares of Scrics AA Preferred Stock to
be redecmed shall state the date of such deposit, shall specify the office of such bank or trust
company 85 the place of payment of the Redemption Price, and shall calt upon such holders to
surrender tho certificates representing such shares at such place on or after the date fixed in such
redemption notice (which shall not be later than the Redemption Date) against payment of the
Rademption Price (including all accrued and unpaid dividends up to the Redemption Date), Any
interest acerued on such funds shall be paid to the Corporation from time to time. Any moncys
50 depasited which remain unclaimed by the holders of such shares of Serics AA Preferred Stock
at the end of two years afier the Redemption Date shall be retumed by such bank ot trust
company 10 the Corporation; thereafter, the holders of shares of Series AA Preferred Stock
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tedeemed on such Redemption Date shall look only to the Corpotation for payment of the
Redemption Price therefor. -

) Shares of Serics AA Proferred Stock redecmed, repurchased or retired
pursuant fo the provisions of this Section 2 or surrendered 10 the Carporation upon conversion
shall thereupon be retired and may not be reissucd as shares of Serics AA Preferred Stock but
shall thercafier have the status of authorized but imissued shares of Series AA Prefarred Stock.

Section 3.” Yoting Righty, Except as required by law or otherwise provided in
Section 5(a) or Section 7 of this Part B or Part E (Board of Dircctors) of this Asticle Four, the
holders of shaces of Series AA Preferred Stock shall not be antitled 1o vote on any matter
submitted to @ vote of stockhoiders of the Corporation. Each holder of Series AA Preferred
Stock shall be entitled to one vote for each share of Seties AA Prefesred Stock held by such
stockholder that has voting power on the mattér in question, . :

Section 4. Liguidatiop Righty.

(®  In tho event of any liquidation, dissolution or winding up of the affirs of
the Corporation, whether voluntary or otherwise, the holders of shares of Serics AA Preferred
Stock shall be entitled 10 receive, out of the assets of the Corporation available for distribution to
ita stockholders, in cash, the amount of the Stated Valus for each share of Series AA Prefemred
Stock, plus an amount equal to all accrued and uripaid dividends on cach such share from and
including the day after the most recent Series AA Dividend Payment Dats up to (but excluding)
the datc fixcd for distribution, before any distribution shall be made to the holders of shares of
Junior Stock, If upon any liquidation, digsolution or winding up of the Corporation, the asscts
disttibutable among the holders of shares of Series AA Preferred Stock and all other series of
Proforred Stock ranking (as fo any such distribution) on a parity with the Series AA Preferred
Stock are insufficient to permit the payment in full to the holders of afl such sharcs of all -
preferential amounts payable to such holders, then the entirs assets of the Cotporationso -
distributable shall be distributed ratably among the holders of the shares of Sexies AA Preferred
Stock and such other series of Prefemed Stock ranking (as to any such distribution) on a parity
with the Series AA Prefarced Stock in proportion to the respective amounts that would be - -
payable per share if such asscts were sufficient to permit payment in full. The payments tobe
made with respect to the Sexies M Preferred Stock pursnant to Asticle Fous, Part C, Section 6
shall rank on parity with the payments 10 be made with respect 10 the Series AA Preferred Stock
pursuant hereto. ' N

(b)  For purposes of this Section 4, a distribution of assets in any dissolution,
winding up or liquidation shall not include (i) any dissolution, liquidation or winding upin
connection with any reincorporation of the Corporation in another jurisdiction, (ii) a sale of all'or
substantially all of the Corporation's assets or (iif) any consolidation or merger of the :
Corporation with or into another person, proyidad that effective provision is made in the
certificate or articles of incorporation of the resulting or surviving corporation or otherwise for
the maintenance for the halders of Preferred Stack of subswantially similar rights as set forth
herein or for the issuance to the holders of Preferred Stock of substantially similar securities 85

the Preferred Stock held by them.
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(€)  After the payment of the full preferential amounts provided for herein o
the holders of shares of Series AA Preferred Stork, such holders shall be egtitled to no other or
further participation in the distribution of the asscts of the Corporation.

Section 5. Conyenion.

~ (8)  Ateny time after July 18, 2011, holders of at least 4054 of the outstanding
shares of Serics AA Preferred Stock shal) have the right, exercisable at any time after such date
by affirmative vote or by written consent as provided by law, to cause all cutstanding sheres of
Series AA Preferred Stock to be converted into;

6))] in the event that a Proposed Merger (as defined in Section 7(c))
that mects the requirements set forth in clauses (i) through (iv) of Section 7(c) (the
“Merger Exception”) shall not, as of the date of conversion, have been previously
consummated, & number of shares of Common Stock equal t0 99.9% of the
number obtained by dividing (x) the number of Fully Diluted Shares of Common
Stock prior to such conversion by (y) .001; or

(i) in the event that a Proposed Merger (as defined in Section 7(c))
that satisfies the requirements ofthe Merger Exception shall, as of the date of
conversion, have been previously consummated, a number of shares of Common

- Stock equal t0 99.9% of the number obtained by dividing (x) the number of Fully
Diluted Shares of Common Stock prior ta such conversion (excluding, for this
purposc, any shares of Common Stock issued 10 the shareholders of the other
party to any such Proposed Merger) by (y) .001.

The date upon which the holders of at least 40% of the outstanding shares of Serics AA Preferred
Stock have voted or effectively consented 1o the exercise of the conversion rights described in
this Section 5(a) is hereinafler referred to as the “Convergion Date”, If a notice of redemption
bag been given pursuant to Section 2, from and after the date such notice is given, the conversion
right described in this Section 5(a) shall not be excrcisable, unless default shall be made in
payment in full of the Redemption Price. Upan conversion, no adjustment or payment will be
made for dividends or interest, but if any holder surrenders ehates of Series AA Preferred Stock
for conversion after the ¢lose of business on the. record date for the payment of a dividend and
prior to the opening of business on the dividend payment date for such dividend, then,
notwithstanding such conversion, the dividend payable on such dividend payment date will be
paid to the registered holder of such shares on such record date. In such ovent, such shares,
when surrendered for conversion, must be accompanied by payment of an amount equal to the
dividend payable on such dividend payment date on the shares so convested (unless such shares
have been called for redemption and the date fixed for redemption is efter such record datc and
on or priot t such payment date, in which case such payment need not accompany such shares).

‘  “Fully Diluted * means the swm of, without duplication,
(i) the number of outstanding shares of Common Stock, (ii) the maximum mwnber of shares of
Common Stock issuablq upon conversion or exchange of any securities (other than the Series AA
Preferted Stock and Series M Preferred Stock) convertible into or exchengeable for shares of
Common Stock and (iit) the maximum number of shares of Common Stock issuable upon
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exercise of any outstanding warrants, aptions or other rights, whether or not vested, to subscribe
for or purchase Common Stock. . v R S

(b)  Upon exercise of the conversion right described in Section 5(a), each. .-
bolder of shares of Series AA Prefested Stock shall deliver the certificate or certificatss therefor
to the principal office of any transfer agent for the Common Stock, and (if 50 required by the
Corporation or any conversion agent) any instruments of transfer in forrm satisfactory to the
Corporation and to any conversion agest, duly executed by the registered holder or hisduly -
authorized attoroey, and transfer taxes, stamps or funds therefor or evidence of payment thereof
if required pursuant to Section 5(d). The Corporation shall, as soon as practicable after such.
delivery and compliance with any other conditions herein contained, daliver at such office of
such transfer agent to the person for whose account such shares of Series AA. Preferred Stock
were so surrendered or to the nominee or nominees of such person, certificates evidencing the
tunber of full shares of Comnmon Stock to which such person shall be entitled, together with a
cash adjustment in respect of any fraction of a share of Common Stock o3 hercinafier provided.
The conversion right with respect to any such shares shall be decmed to bave beea exercised
immediately before the close of business on the Conversion Date, notwithstanding the - . -
compliapce or non-compliance of any holder of shares of Scrica AA Preferred Stack with the -
provisions of this paragraph, and, effective as of the Conversion Dale, the rights of aach holder
of shares of Series AA Preferred Stock so converted shall cease and the personorpersons -

entitled to receive the shares of the Common Stock issuable upon such conversion shall be - »
treated for all purposes (including without limitation for purposes of voting and the right to S
recoive dividends and other distributions from the Corporation) as the record holder or holders of

such shares of Common Stock.

(¢} No fractional shares of Common Stock or scrip representing fractional
shares shall be issued upon conversjon of shares of Series AA Prefered Stack. Instead of any
fractional shares of Common Stock which would otherwise be issuable upon conversion of any
shares of Seriea AA Preferred Stock, the Corporation shall pay s cash adjustment in respect of

Stock immediately prior 10 conversion, _

(@) Upon conversion of the shares of Seties AA Preferred Stock, the .-
Corporation shall pay any documentary, stemp ot similaz issuc or transfer tax due on the issue of
Cotnmon Stock upon the conversion. Aholder of such shares, however, shall pay to the
Corporation the amount of any fax which i8 duc (or shall establish to the satisfaction of the e

.

issuable to such holder upon conversion are to be issued in a name other than the name of such -
holder and shall pay to the Corporation any amount required by the Jast sentenoe of the first L
paragraph of Section 5(a). - ‘

_ (¢} The Corporation aball reserve and shall st all fimes haVcrcaerVod out of its
authorized but unissued shares of Common Stock, solely for the purpose of effecting the
conversion of Series AA Preferred Stock, enough shares of Common Stack to permit the
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conversion of the then outstanding shares of Series AA Preferred Stock. All shares of Common
Stock which may be isyued upon conversion of shares of Scrics AA Preferred Stock shall be
validly issued, fully paid and nonnssessable. The Corporation shall from time to time, in
accordance with the laws of the State of Delaware, increase the authorized number of shares of
Common Stock if at any time the number of shares of Common Stock authorized but not
outstanding shall not be sufficicnt to permit conversion of ali then-outstanding shares of Series
AA Preferred Stock. Tn order that the Corporation may issue shares of Common Stock upon
conversion of shares of Serics AA Preferred Stock, the Corporation will as expeditiously as
possible endeavor to' comply with all applicable federal and state securitics laws (including
registration with or approval of any governmental authority) and will list on aod keep listed such
shares of Common Stock to be issued upon conversion on each securities exchange on which the
Common Stock is listed. - ' '

(B - If any of the following shall occur: (i) any reclassification or change of
outstanding shares of Common Stock issuable upon conversion of shares of Series AA Preferred
Stock (other than a change in par value, or from par value to no par vajue, or from no par value
to par valug, or as a result of a subdivision or combination), or (ii) any consolidation or merger
(including a Proposed Merper that meets the requirements of the Merger Exception) to which the
Corporation is a party (other than a merger in which the Corporation is the continuing
corporation and which does not result in any reclassification of, or change (other than a change
in name, or par value, or:from par value to no par value, or from no par value to par value, or as
result of & subdivision or combination) in, outstanding shares of Common Stock), then, following -
conversion of the Scrics AA Preferred Stock pursuant to the terms of Section 5(a), each bolder of
each shere of Setics AA Preferred Stock then outstanding shall have the right to receive the kind
and amount of shavex of stuck and other securities, cash and other property receivable upon such |
cansalidation, merger, reclassification or change by a holder of the number of shares of Common
Stock into which such share of Series AA Preferred Stock was convertible immediately prior to
swh consolidation, merger, reclassification or.change. In any such event, cffactive provision
shall be made (and it shall be a condition precedent 1o any such consolidation, merger,
reclassification or chanpe that effective provision be mada), in the articles or certificate of
incorporation of the resulting or surviving corporation or other corporation issuing or delivering
such shares of stock, other securities, cash or ather property or othorwise, so that the provisions
set forth herein for the protection of the conversion rights of the Serica AA Preferred Stock shall
thereafier be applicable, as nearly s scasonably may be, 10 any such other shares of stock and
other- securities, cash or other property deliverable upon conversion of Series AA Preferred Stock
remsining outstanding or other convertible stock or securities received by the holders of Seties
AA Preferred Stock in place thereof; and any such resulting or surviving corperation or other
corporation issuing or delivering such shares of stock, other securities, cash or other property
shall expressly assume the obligation to deliver, upon the exercise of the conversion privilege,
such shares of stock, other securitics, cash or othet property as the holders of shares of Series AA
Preferred Stock remaining outstanding, or other convertible stock or securities received by the
holders of shares of Series AA Preferred Stock in place thereof, shall be entitled to receive
pursugnt to the provisions of this Section 5(f), and to make provision for the protection of the
conversion right as above provided. In case shares of stock, other securitics, cash or other
property arc deliverable upon conversion as aforesaid, then all references to shares of Common
Stock in this Scction 5 shall be deemed to apply, so far as provided and as nearly as is
reasonable, to any such shares, other securities, cash or other property. The provisions of this
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Section 5(f) shall similarly apply to successive consolidations, mergers, salcs, transfers,
reclassifications, changes or statutory exchanges. _ _ -

Section 6. iiiteng_g' "g'e‘ m" oﬁ;@ .

 Section 7. Limitationy. I addifion to any ofher rights provided by applicable
law, 50 long as any shares of Series AA Prefemd Stock are outstanding: . ‘

(8) *  The Corporation shall not, withaut the affismative vote, or the written
consent 23 provided by law, of the holders of at least a majority of the outstanding shares of
Scries AA Preferred Stock, voting separstely a5 a class: R :

(@) - create or authorize (whether by means of amendment to this
Certificate of Incorporation, a merger or consolidation to which the Corporation is
& party or otherwise) or issue mny class or series of Preferred Stock (other than the
8,000 shares of Series M Preferred Stock authorized by Part C of this Article
Four) or any ather class of capital stock ranking cither as to payment of dividends
or distribution of assets upon liquidation on a parity with or prior 1o the Series AA
Proferred Stock: Do : . o

(i) directly or indirectly redeem, purchase or ptherwise aoquire, or -
suffer to occur any redemption, purchase or other acquisition by any Subsidiary
of, any of the Common Stack o other capital stock of the Corporation juniorto =
the Serics AA Preferred Stock (including, without limitation, warrants, options or
other sccurities of rights exchangeable or exercisable for or convertible into or
otherwise to acquire, Cammon Stock or other capital stock junior to the Series
AA Preferred Stock); provided, howgver, that the forcgoing shall not limit the -
ability of the Carporation to ropurchase from a member of the Corporation’s
Management, upon the termination of such member’s employment with the
Corporation, any capital stock of the Corporation issued 1o such member of
management by the Corporation or any Subsidiary, if such repurchase ix pursuant
10 2 coniract approved by the Board of Directors; or ‘

(i)  amend, supplemient or modify this Section ‘?(a)’,' whether by means
of an amendment to this Certifi¢ate of Incorporation, a mezger or consolidation to
which the Corporation is s party or otherwise. : '

() The Corporation shall not, without the affirmative vote, or the witten
consent a8 provided by law, of the holders of at Jesst two-thirds of the outstanding shares of
Series AA Preferred Stock, voting separately as a class: -

() sell ox otherwise disponc of all or substantially all of the
Cosporation’s assets in any transaction or series of related trensactions, unlesg
prior to or simultancously with the closing of such sale or disposition, (x) the
Corporation gives written notice of redemption of all shares of Scries AA -
Preferred Stock pursuant to Article Four, Part B, Section 2(c) and deposits the
Redemption Price therefor with a bank or trust company pursaant to Article Four,
Part B, Scetion 2(¢) and (y) either (I) the 13% Senior Subordinated Notes due

9
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2010 isgued by the Corporation under that certain Indenture dated as of July 18,
2006 (as the same may be amended, modified or supplemented from time to time,
the “Indenture™) between the Company and The Bank of New York Trust
Company, N.A. s trustee (the “New Scnior Subordinated Notes”) are pald in full
in cash or (1I) the Corporation gives written notice of redemption of all New
Senior Subordinated Nates to the trustes and the holders thereof pursuant to the
Indenture and deposits the redemption price therefor with a bank or trust company

 asting as paying agent or otherwise segregates and holds in trust the redemption
price as permitted by the Indenture; or

(i)  amend, supplement or modify this Section 7(b) or any other
provision of this Certificate of Incorporation, whether by means of an amendment
. tothis Certificate of Incorporation, a merger ar consolidation to which the
" Corporation js a party or otherwisc, in 2 mmner that matexially and adversely
 affects the preferences, rights o pawers of the Series AA Preferred Stock.

© {e)  The Corporation shall not merge or consolidatc with any other entity
(other than 2 merger or consolidation (x) that quatifies a3 a “reorganization” within the meaning
af Section 368(a)(1)(F) of the Internal Revenue Code of 1986, a3 amended, ot (y) that results in
the conversion on the closing date thereof of all shares of Series AA Preferred Stock into an
amount in cash equal to the Redemption Price as of such closing date and, on or priot to such
. closing date, either ([) the New Seniar Subordinated Notes zre paid in full in cash or (1I) the
Corporation gives writton notice of redemption of all New Senior Subordinated Notes 10 the
trustes and the holders thereof pursuant 1o the Indenture and depasits the redemption price
therefor with a bank or trust company acting s paying agent or otherwise segregates ad holds
* in trust the redemption price as pammitted by the Indenture) without the affixmative vote, or the
written consent 43 provided by law, of the holders of at least two-thirds of the outstanding shares
of Serics AA Preferred Stock, voting separately as a class, ualess, afler giving effect to such
merger or consolidation (each, a “Proposed Merger™): o

() the Pro Forma Consolidated Coverage Ratio i at Jcast 10% higher
than the Corparation's actual Consolidated Covesage Ratio {in each case, using
the date immediately precoding the entry by the Corparstion into an agreement o

.. effect the Proposed Merger as the date of determination);

Gi)  the Pro Forma Total Funded Debt and Preferred Stock/EBITDA
Ratio is at least 10% less than the Corporation®s actual Totel Funded Dbt and
Preferred Stock/ERITDA Ratio (in each case, using the date immediately
preceding the entry by the Corparation into an agreement to effect the Proposed
Merger as the dats of determination);

(iti)  the conversion right described in Section 5(a) is preserved so as to,
if exercised, result in the conversion of all shages of Series AA Preferred Stock (or
securities into which the Series AA Preferred Stock is converted pursuant to such
merger of consolidation) into (x) if the Corporation is the survivor, a number of

shares of Common Stock equal to at least 51% of the sumber of Fully Dilyted
Shares of Common Stock following such conversion, or (y) otherwise, 8 number

10
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of shares of common stock or an amount of other common equity, of the ultimate
parent entity of the survivor of the Proposed Merger cqual 10 at least 51% of the -
fully-diluted shares of common stock, or other common equity, of sach entity
following such conversion; and S

(iv) _ the bolders of the outstanding shares of Scrits AA Preforred Stock
shall continue to have the right to elect, aftce July 18, 2011, a majority of the -
board of ditectors of the ultimate parent entity of the survivor of the Proposed -
Merger, in substantially the same manner as provided in Section 1(d) of Part E of
this Article Four. - v i

In connection with any Praposed Merger that meets the requirements sst forth in clauses a-
through (iv) of the proceding sentence and does ot atherwise require the approval of the holders
of gt least two-thirds of the outstanding shares of Sericg AA Prefarred Stock pursuant to Section
7(b)(ii) above, the Scries AA Preferved Stock shall not bave any voting rights, consent rightsor
appraisal rights with respect to such Proposed Merger (including without limitstion the creation,
in connection therewith, of any class or series of Common Stock having anti-dilution protection’
that maintains its peroentage ownership of all Common Stock in the event of a conversion of the
Series AA Preferred Stock). Nothing herein shall require any holder of Scries AA Preferred -
Stock to cansent 10, vote in favor of of wajve any objections 1o o disscnters’ rights, appraisal
rights or similar rights in connection with any Proposed Merger as to any shares of Commeon :
Stock held by such halder of Series AA Preferred Stock, . SR

(d)  Except as otherwise required by applicablo law, nothing herein contained
shall require & vote or consent of the holders of the Series AA Preferred Stack in connection with
(1) any increase in the total number of authorized shares of Common Stock, (ii) the authorization - -
or increase of any class or series of shares ranking, as to dividonds and in liquidadon, funforto .
the Serics AA Preferred Stock or (jif) the am ent or deletion of the restriction set forth in the
Inst sentence of Part A of this Article Four. h , . R

(@ Whenused in this Section 7, the following terms bave the following -
mesgnings: , - )

"Affiliate” means, with respect to any Person, any other Person which directly or
indirectly controls, is controlled by or is under comimon control with such Person.- For purposcs
of thig definition, “control” when used with fespect to any Person means the power 1o dircct the
mansgement and policies or investaent decisions of such person, directly o indirectly, whether -
through the ownership of voting securities, by contract or otherwise; and the term “controlled”
has a meaning correlative to the foregoing, , S

“Attributable Debt” means, in respect of & Sale/Leaseback Teansaction at the time
of determination, the present value (discounted at 13%, compounded annually) of the total
obligations of the lessee for rental payments during the remaining term of the legse included in
such Sale/Leascback Trapsaction (including any period for which such lease kas been extendad).

. Obligations” means obligations that are required o be
classified and accounted for as*@ capitalized lease for financial reporting purposes in accordanes

11
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with GAAP, and the amount of Funded Debt represented by such obligation shall be the
capitalized amount of such obligation determined in accordance with GAAP.

“Consoli V. jo” means, as of any date of determination, the ratio
of (a) the aggregate amount of EBITDA for the period of the most recent four consecutive fiscel
quarters for which financial statemcnats are available ending prior to the date of such
determination to (b) Consolidated Interest Expense and Dividends for such four consecutive
fiscal quarters. '

“Copsolidated Interest Exponse™ means, for any period, the total interest expense

of the Corporation and its Subsidiarics plus, to the extent incurred by the Corporation and its
- Subsidiaries in such period but nat included in such intercst expense, (a) interest expense

attributable to Capitalized Lease Obligations and the inierest expense attributsble to pperating
loases constituting part of a Sale/Leascback Trmsaction, (b) amortization of debt discount and
debt issuance costs, (c) capitalized interest, (d) non-cash interest expense, (¢) commissions,
discounts and other foes and charges atwibutable to letters of credit and bankers® acceptance -
financing, (f) interest accruing on any indebtedness of any other Person to the extent such .
indcbtedness ix guaranteed by the Corporation or any Subsidiary or securcd by the assets of the
Corporation or any Subsidiary, (g) net costs associated with hedging obligations (including
amortization of fees), provided, however, that if hedging obligations result in net bencfits rather -
than costs, such benefits shall be credited in determining Consolidated Interest Expense uniess, -
pursuant to GAAP, such net benefits are otherwise reflected in Consolidated Net Income, @
dividends and distributions declared and paid in respect of all Disqualified Stock of the
Corporation and all preferred stock of any of the Subsidiaries of the Corporation, to the extent
held by Persons other than the Carporation or its wholly owned Subsidiary, (i) interest incurred
in connection with investments in discontinued operations, and j) the cash contributions to any
employee stock ownership plan or similar trust 1o the extent such contributions are used by such
plan or trust to pay interest or fees to any Person (other than the Corparation) in connection with
indebtedness incurred by such plan or trust. Notwithstanding anything to the contrary contained
herein, commissions, discounts, yield and other fees and charges incurred in connection with any
transaction pursuant to which the Corporation or any of its Subsidiarics may sell, convey ot
otherwisc transfer or grant a security interest in any accounts seceivable or related assets shall be
inchsded in Consolidated nterest Expense, , _

“Cousolidated Net Income™ means, for any period, the net income (loss) of the

Corporation and its Subsidiarics for such period; provided, however, that there shall not be
included in such Consolidated'Net Income: R - - ‘

(&) anynct income (loss) of any Person (other than the Corporation) if such
Person is not a Subsidiary, except that (i) subject to the limitations contained in clauses (d), ()]
and (f) below, the Corporation’s equity in the net income of any such Person for such petiod
shatl be included in such Consolidated Net Income up to the aggregate amount of cash actually
distributed by such Person during such period to the Corparation or Subsidiary as & dividend or

12
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other distribution (subject, in the case of a dividend or other distribution made to a Subsidiary, to .
the limitations contained in clause (¢) below) and (i) the Corporation®s equity in 2 net loss of
any such Person for such period shall be included in determining xuch Consolidated Net Iucome

to the extent such loss bas been funded with cash from the Corporation ar a Subsidiary;

~ (b)  anynet income (or loss) of any Persan acquired by the Corporation or s
Subsxidiary in a pooling of interests transaction for any period prior to the datg of such: .
acquisition; ‘ o - _ S s
(¢)  any net income (or loss) of any Subsidiary if such Subsidiary is subject to
restrictions, directly or indireetly, on the payment of dividends or the making of distributions or
loans or intercompany advances by such Subsidiary, directly or indirectly, to the Corporation,
except that (i) subject 10 the limitations contained in clanses (d), {c) and (f) below,the .. - -
Corporation’s equity in the nét income of any such Subsidiary for such period shall be included -
in such Consolidated Net Income up to the aggrégate amount of cash actually distributed, loaned
or advanced by such Subsidiary during such period to the Corporation or another Subsidiary as a
dividend, distribution, loan of advance (subject, in the case of a dividend, distribution, loanor .- -
advance made to another Subsidiary, to the limitation contained in this clausc)and GiYthe: .~
Corporation’s equity in a net Ioss of any such Subsidiary for such period shall be includedin. -
determining such Caonsolidated Net Income; [ el : ,

(d)  any gain (loss) realized upon the sale or other disposition of any asset of
the Corporution or its Subsidiaries (including pursvant to any Sale/Leaseback Transaction) that is
not sold or otherwise disposed of in the ordinary course of business and any gain (loss) realized
uponthesaleoroﬂierdispositionofanyqnpimlstockofmyl’cmn;, L o

() - anyextraordinary gain or loss; and _
(©  the cumulative effect of 5 change in accounting pzmcxplcs

“Disqualificd Stock™ mesns, with respect to any Person, sny capital stock of such
Person which by its terms (or by the terma of any security into which it is convertible or for
which it is exchangeable or exercisable) or upon the bappering of any event (a) matures oris
mandaterily redecmable pursuant to a sinking fund obligation or otherwise, (b) is convertible or
exchangeable for Funded Debt or Disqualified Stock (excluding capital stock convertible or
exchangeable solely at the option of the Corporation or any Subsidiary thereof, provided that any
such conversion or exchange xhall be deemed an issuance of Funded Debit or an issuance of
Disqualificd Stock, as applicable) or (c) is tedeemable at the option of the holder thereof, in
whole or in part; provided, however, that only the partion of capital stock that so méitutes or s
mandatorily redeemable, is 50 convertible or exchangeable or is 80 radeemable at the option of
the holder thereof prior to such date will be deemed Disqualified Stock; and provided firther that
any class of capital stock of such Person that, by its terms, authorizes such Person to satisfy in
full its obligations with respect to payment-of dividends of upon maturity, redemption (pursuant
to a sinking fund or otherwise) or repurchese thereof of other payment obligations or otherwise
by delivery of capital stock that isnot Disqualified Stock, and that is not convertible, puttable or
exchangeable for Disqualified Stock or Funded Debt, shall not be deemed Disqualified Stock 0. -
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~ long as such Person satisfies its obligations with respect thereto solely by the delivery of capital
stock that is not Disqualified Stock. - ' ' o

“ERITDA" means, for any period, the Consolidated Net Income fot such period,
excluding the following to the extent included in calculating such Consolidated Net Income: (a)
income tax expense of the Corporation and its Subsidiaries, (b) Consolidated Interest Expense
and Dividends, (c) depreciation expense of the Carporation and its Subsidiaries, (d) amartization
expense of the Corporation and its Subsidiaries (but excluding amortization expense attributable
to a prepaid cash item thal was paid in a prior period), (¢) other noncash charges of the
Corporation and its Subsidiarics (excluding any such noncash charge 1o the extent that it
Iepresents an accrual of or reserve for cash expenditures in any future period), (f) income or loss
from discontinued operations, (g) plant closing costs (as defined by GAAP) and (b) noncash
stock-based compensation expense. Notwithstanding the foregoing, the provision for taxcs .
based on the income or profits of, and the depreciation and amortization and noncash charges of,
a Subsidiary of the Corporation shall be added to Consolidated Net Income to compute EBITDA
only to the extent (and in the same proportion) that the net income (loss) of such Subsidiary was
included in calculating Consolidated Net Income and only if a corresponding amount would be
permitted at the date of determination to be distributed 2s u dividend, loaned or advanced to the
Cotporation by such Subsidiary without prior spproval of Persons other then the Board of
Directots or holders of the Corporation's Stock (that has not been obtained), pursusnt to the
terms of its charter and all agreements, instruments, judgments, decrees, orders, statutes, rules
and govemmental regulstions applicable to such Subsidiary or its stockholders.

 “Eynded Debt” means, with respect to apy Person on any date of determination
(without duplication): (a) the principal of and premium (if any) in regpect of indebiedness of
such Person for borrowed money; (b) the principal of and premium Gf any) in respect of
obligations of such Person evidenced by bonds, debentures, notes or other similar instruments;
(<) all obligations of such Person in respect of letiers of credit or other similar instruments
(including reimbursement obligations with respect thereto); (d) all obligations of such Person
with respect to the redemption, repayment or other repurchase of any Disqualified Stock or, with
Iespect to any Subsidiary of such Person, any proferred stock (but excluding, in cach case, any
acerucd dividends); (e) all indebtedness of other Persons secured by a Lien on any asset of such
Person, whether or not such indebtedness is assumed by such Person, provided, however, that the -
amount of indebtedness of such Person shall be the losser of (i) the fair market value of e~
asset at such date of determination and (ii) the amount of such indebtedness of such other
Persons; (f) all Capitalized Lesss Obligations and all Attritatable Debt of such Person; and {e)
all obligations of the typs referred 1o in clauses (s) through (f) of other Pettons and ail dividends
of ather Pergons for the payment of which, in either cage, such Person is tesponsible or lisble, .
directly or indirectly, as obligor, guarantor or otherwisc, including by means of any guarantee,

-~ “GAAP” means generally accepted accounting principles in the United States of
America s in effect 25 of the date hereof, including thase set forth in (&) the opinicns and
pronouncements of the Accounting Principles Board of the American Institute of Certified Public
Accountants, (b) statements and pronouncements of the Financial Accoimting Standards Board,
(c) such other statements by such other entities as are approved by a significant segment of the
accounting profession and (d) the rules and regulations of the SEC governing the inclusion of
financial statements (including pru forma Snancial statements) in periodic reports required to be
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filed pursuant to Section 13 of the Exchasge Act, including opinions and pronouncements in |
staff aocounting bulletins and similar written statements from the accounting staff of the SEC, .

- “Lieq” mesns any mortguge, plodge, security intércst, encimbrance, lienor
charge of any kind (including any conditional sale or other title retention agreement or lease in
the nature thereof).

“Perso” means any individual, corporation, partnership, jolnt venture, limited
liability company, association, joint-stock company, trust, unincorporated organizationor
govemmental body, . e § |

“Rro Forma™ means, as of any date of determination, the Consolidated Coverage
Ratio or Total Funded Debt and Preferred Stock/EBITDA Ratio, as the case may be, after giving
pro forma effect to the Proposed Merger as if such nciger or conselidation occurred on the first
day of the relevant four quarter period. - For purposes of this definition, whencver pro forms -
effect is to be given to a Proposed Merger, the amount of income or eamings relating thereto and
the amount of Consolidated Interest Expense associsted with any indebtedness incurred in
connection therewith, the pro forma calculations shall be determined in good faith by a
responsible financial or accounting officer of the Corporation. Any such pro forma calculations
may include operating cxpense reductions for the relevant four quarter period resulting from the
Propased Merger which is being given pro forma éffect that (a) would be permitted puxsuant to
Article 11 of Regulation S-X-under the Securities Act or (b) have been realized or for which the
steps necessary for realization have been taken or arc reasonably expected to be taken within six
months following any such acquisition, including, but not limited to, the execution or terminstion
of any contracts, the termination of any personnel ot the closing (or approval by the Roard of
Dircctors of any closing) of any facility, as applicable, provided that, such adjustments are sat
forth in an officers® certificate signed by the Corporation®s chief financial officer and another
officer which states (i) the amount of such adjustment or adjustments, and (ii) that such
adjustment of adjustments are based on the reasonable good faith heliefs of the officers executing
such officers’ certificate at the time of such execution. If any indebtedness bears a floating rate

of intcrest and is being given pro forma effect, the interest expense on such indebtedness shall be
calculated ax if the rate in cffect on the date of determination had been the applicable rate for the
entire period (1aking into account any interest rate agrecment or currency agresment applicable
to such indebtedness if such interest rate agroement or currency agreement has a remaining term
us at the date of determination in excess of 12 months). o : i IR

“Sale/Leaseback Transaction™ means an arrangement relating to property now
owned or hereafier acquired by the Corporation or any of its Subsidiarics whereby the R
Corporation or a such Subsidiary transfers such property 10 2 Person and the Corporation or such
Subsidiary leases it from such Person, other than leases between the Corporation and a wholly =~
owned Subsidiary of the Corporation or between wholly owned Subsidiaries of the Corporation.
“8EC" mesans the Securities and Exchange Commission, =~ '

__ "Subsidiary” mesns, with respect ta sny Person, any corporation, associstion,
partnership, limited Liability company or other business entity of which more than 50% of the
total voting power of shares of capital stock or other interests (including partnership or '
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membership interests) entitled (without regard to the occurrence of any contingency) to vote in
the election of directors, representatives, managers or trustees thereof is at the time owned or
controlled, directly or indirectly, by (a) such Person, (b) such Porson and one or more
Subsidiaries of such Person or (c) one or more Subsidiaries of such Person.

“Total F fi S i0" means, as of any date of
determinarion, the matio of (a) the aggregate amount of Total Funded Debt and Preferred Stock
(other than Preferred Stock that is Disqualified Stock and thercfore already included in Funded
Debt) as of the end of the period of the most recent four consecutive fiscal quarters for which
financizl statements are availahle ending prior to the date of such determination to (b) EBITDA
for such four consecutive fiscal quarters.

- “Tatal Funded Debt and Preferred Stock” means, as of any date of determination,
the total amount of Funded Debt plus the aggregate Stated Value of the outstanding shares of
Series AA Preferred Stock and of any other class or series of capital stock of the Corporation
(other than the Scrics M Preferred) ranking on a parity with of prior to the Series AA Preferred

- Section 8. Dividend Received Deduction, For federal income tax purposas, the
Corporation shall report distributions on the Scriea AA Preferred Stock ss dividends, to the -
extent of the Corporation’s cutrent and accumulated camings and profits (a8 determined for
federal income tax purposes). ' In addition, the Corporation covenants not o take any action
volunterily which could reasonably be expected 1o cause dividends on the Series AA Preferred
Stock to fail to be eligible for the dividend received deduction pursuant to Section 244 of the
Internal Revenue Code of 1986, as amended from time to time. . .~

PART C. SERIES M PREFERRED STOCK
Section . Mandstory Redemption, |

(3) - Subject to the Corporation having funds legally available for such
purpose, the Corporation shatl redeem all shares of the Series M Preferrad Stock then
omstanding on the date (the “Seri i ') immediately following the
consummation of the first Deemed Liquidation Event occurring aftee July 18, 2006 (the “Segjes
M Mendatory Redemption”). The per shate redemption price at whick the Series M Preferred
Stock shall be redeemed pursuant to this Section 1(a) shall be an amount in cash equal to the
product of (x) the Series M Liquidation Multiple and (y) the Net Proceeds resulting from the first
event constituting 2 Deemed Liquidation Event, if any (the “Serjes M Mandatory Redemption
Erice”); notwithstanding the foregoing, in the event of a Stock Sale or Mexger in which there are
Retained Sccurities, the Corporation shall have the option to pay all or any portion (up 1o (x) the
Series M Liquidation Multiple times (y) the Post-Hurdle Retained Securities Amount (2s definod
below)) of the Serics M Mandatory Redemption Price by the delivery of securities in the sams
clgss and/or series as the Retained Securities having a fair matket value (as determined in good
faith by the Board) equal 1o the portion of the Series M Mandatory Redemption Price 10 be so
paid; provided, howe_ver, that (1) if there is more than onc class or series of Retained Secwritics,
the portion of the Series M Mandatory Redemption price paysble by the delivery of Retained
Securities will include a proportionate amount of each such class or series and (2) the former
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holders of Series M Preferred Stock ara provided similar rights relating to registration of
securities, redemption rights and tag along rights as provided to any other holder of Covered
Classes of an equivalont class or series with respect to such Retained Securities (itbeing - -
understood that such former holders of Scries M Preferred Stock will be entitled ta participate in
any collective rights of a class or group of former holders of Covered Classes {such a3 rights
permitting a majority of the holders of a class or series of securities to require a redemption or a
regiswation), and the foregoing shall not provide eny such former holder of Series M Preferred
Stock an individual (rathor than collective) right with respect 1o such matter). The “Post-Hurdls
Retzined Securities Amount” shall mean, in connection with any Stock Sale or Merger, an
amount equal to the lesser of (x) the quotient of the fair market value of all of the Retained
Securities in such Stock Sale or Merger (as determined in good faith by the Board) divided by
the Scries M Factor and (¥) the amount by which the Liquidation Proceeds excecds the Hurdle
Amount, v .

(b)  If (x) the funds of the Corporation legally available for the Series M S
Mandatory Redemption shall be insufficient to permit the payment of the Scries M Mandatory
Rederoption Price required to be paid pursuant to Section 1(a) aficz giving effect to the Decmed
Liquidation Event, or (y) the payment of the Series M Mandatory Redemption Price is prohibited
by, or would result in or cause a default or an event of defiult under, any of the agreements
governing any Indebtedness (the * A "), then consummation of the
Decmed Liquidation Event shall be prohibited and the Series M Holders shall have no right to
require the redemption of any shares of Series M Preferred Stock unti! (i) in the case of clause
(x), the Corporation has sufficient funds legally available to permit the payment of the Series M

ry Redemption Price, in full and (i) in the case of clause (y), the provisions of Section
1(g) of this Part C have been satisficd in full, '

(®)  Onand after th Serics M Mandatory Redemption Date (anless a default
shall be made in the payment of the Scries M Mandatory Redemption Price, in which event such ™
rights shall be exercisable until such default is cured), to the extent pemitted by applicable law

1(g) below) to receive the Series M Mandatory Redemption Price shall ceasc and terminate, and
(v) such shares shall no longer be deemed 10 be outstanding, whether or not the certificates
representing such shares have been received by the Corporation. _ ,

(d ()  Atany time on or after the Series M Mandatory Redesption Date,
the Series M Holders shall be entitlnd 1o receive the Series M Mandatory Redemption Prics upon
actual delivery to the Corporation or its agent of the certificatas representing sharcs of Serics M
Preferred Stock; provided, however, that (i) the Corporation shall niot consummats a Sexies M
Mandatory Redemption until all the requitements of this Section |, including without limitation
the requirements of Section 1(g), have been satisfied and (if)) until the requirements of Section -
1{g) bave been satisfied, the Series M Holders shall have no right to require the redemption of
;ny shares of Series M Preferred Stock upon the consummation of any Deemed Liquidation -

venl. . : ’ :

(i)  Any portion of the Series M Mandatory Redemption Price not”

delivered to the Series M Holders as a result of a deferral of payment of any Liguidation
Proceeds by reason of any escrow or holdback obligation, or otherwise, shall be delivered to the
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Series M Holders pro ratainaccordancewithpriofpayhamts of the Series M Mandatory
Redemption Price promptly upon release of any such Liquidation Proceeds to the Corporation (in
the case of an Asset Sale or a Liquidation) or its stockholders (in the case of » Stock Salc or a
Merger). . L '

_ , (i) _ Subject to Sections 1(i) and (5), the Board shall make all
determinations, calculations and interpretations hereunder and determine whether a Decmed
Liguidation Event has occurred.

()  Not less than ten (10) days and not more than sixty (60) days prior 1o the
date of the consummation of a Deemed Liquidation Event in connection with the Serics M
Mandstory Redemption referred to above, the Corporation shall send by first-class mail, postage
prepaid, to cach Series M Holder, at the address for such Scries M Halder appearing in the
register maintained by or on behalf of the Corporation, a notice (a “Series M Mandstory
Redemption Notice™) stating (1) that the Board has determined that a Desmed Lignidation Event
is 10 be consummated and that all shares of Series M Preferred Stock are subject to mandatory
redemption; (2) the details of the Deemed Liquidation Event, (3) the Series M Mandatory
.Redemption Price and the anticipated Series M Masndatory Redemption Date; (4) that, on and
after the Series M Mandatory Redemption Date (unless the Corporation defaults in the payment
of the Serics M Mandatory Redemption Price for any shares of Series M Preferred Stock validly
tendered or unless the requirements of Section 1(g) are not satisfied by the Series M Mandatory
Redemption Date), to the extent permitted by applicable law, all cights with respect to such
shares of Serics M Preferred Stock, except the right to receive the Scries M Mandatory -
Redemption Price, shall cease and terminate and such shaves shall no longer be deemed to be
outstanding as of the Series M Mandatory Redemption Date; and (5) any other procedures that a
Series M Holder must follow in connection with the Sexies M Mandstory Redemption; provided,
however, that any such Series M Mandatory Redemption Notice shall be of no force or effect if
the Deemed Liquidation Event described therein is not consummated.

(f)  Intentionally omitted.

‘ (8)  If the provisions of any Indchtedncss Agrecment would prohibit the
Comporation from making a Series M Mandatory Redemption or peying the Seriex M Mandatory
Redemption Price (including any limitstions on dividends or distributions), or if immediately
after consummating the Series M Mandatory Redemption or giving effect to the payment of the
Series M Mandatory Redsmption Price, a default or event of default under any such apreement
or instrument would be caused thereby, as a condition to the consummation of s Deetned
Liquidation Event and the redemption of any shares of Serics M Preferred Stock upon the
consummation of any Deemed Liguidation Event, the Corporation shall, to the extent required to
permit the redemption of Series M Preferred Stock pursuant 1o this Section 1, (i) obtain the
consent of the requisite holders of such Indcbicdness to permit the consummation of the Series
M Mandatory Redemption by the Corporation, (i) refinance all such Indebtedness outstending
with the procoeds of other Indebledness or equity securities that permit or do not prohibit the
consummation of the Series M Mandatory Redemption by the Corporation or (jif) otherwisc-
comply with the terms of such Indebtedness required to permit the consummation of the Series
M Mandatory Redemption by the Corporation. The Corparation shall not consummate a
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Docmed Liquidation Event unless the conditions contained in this Section l(g) are satixﬂed or
waived by the Corporation and the Requisite Seriss M Holders.

(h)  Ifthe Corporation has issued any outstanding Preferred Stock (othcr than
the Series AA Preferred Stock or Series M Preferred Stock) which is pari passu with, or junior
to, the Berics AA Preferred Stock, and the Corporation is required to meake a redemption or
repurchase offcr or to make a distribution with respect to such other Preferred Stock in the event
of a Déemed Liquidation Event, the Corporation shall not consummate any such offeror -+ -
distribution with respect to such other Preferred Stock until such time as the Corporation shall - -
have paid the Scrics M Meandatory Redomption Price in full 1o the Setiea M Holdus and shaJl
otherwise have consurnmated the Series M Mandztory Redemption. i

@) It the Requisite Smes M Holders daspuu: the dﬁmmon hy the Boaxd i
of the cash value of any non-cash Liquidation Proceeds or the fair market value of any assots to
be distributed to stockholders of the Corporation in connection with any determination of Other
Distributions (thc "_DI_MM , the Requisite Serics M Holders may (within ten (10) days
following receipt of notice of such detorminztion) notify the Corporation of such dispute in
writing (the “Dispute Notice”). If the Requisite Series M Holders deliver the Dispute Notice in a
timely manner, then, within a further period of twenty (20) days following receipt of the Dispute
Notics by the Corporation, the Requisite Saries M Holders and the Corporation will attempt to
resolve in good faith any Disputed Iterns and rcach a written agreement with respect thereto, ,
Failing such resolution, each of the Corpomnon and the Requisite Series M Holders shall submit -
the unresolved Disputed Items to an appraiser (the “Appraiser™) jointly selected by the
Corporation and the Requisite Series M Holders. If the Requisite Serics M Holders and the
Corporation cannot agree tipon a mutually acceptable Appraiser, then the Appraiser shall be one
of the “big four” national accounting firms or four natlonally recognized investment banking
firms (two designated by the Corporation and two by the Reguisite Series M Holders) selected
by lot; provided, howevey, that the Appraisar selected shall not have had any material prior
business rclationship with the Corporation ot the Serics M Holders. The fees and expenses of
the Appraiser shall be peid by the Corporation.. The Appraiser's determination of the Disputed
Items shall be (a) in writing, (b) fumished to the Corporation and the Series M Holders as soon
as practicable after the items in disputs have been referred to the Appraiser and (¢) made in-
accaordance with the terms hereof. [f the Appraiser’s determination of the cash valuc or fair .
market value of the Disputed ltems exceeds the Board's detetrination of the Disputed Items by
more than five percent, then the final determination hersunder of the Disputed Items shall bethe
amount calculated by the Appraiser; otherwise the Board’s determination of the cash value or the
fair market value of the Disputed Itemns shall constitute the final determination bereunder. The
final determinations of the cash valus or fair market value of the Disputed ftems, whether by the
Appraiser or the Board, as applicable, shall be non-appealablo and incontestable by the '
Corparation and the Series M Holders and sach of their respestive Affiliates and successors and
assigns and not subject to collateral attack for any reason other than manifest exror or fraud. ‘For
purposes of this Scction 1(i) and Section 1(j), the “Board” shall not include any Series M Holder.

()  Inthe event of any dispute between the Requisite Series M Holdersand
the Corporation regarding any determination, calculation or interpretation hereunder, any
determination by the Board shall be subject to de novo review by any forum deciding the ', B
disputed issuc; previded, however, that such de novo review shall not otherwise change or shift
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the burden of proof in connection with any digpute resolution proceeding (including the apptaisal
proceedings described in Section 1(3)).

Section 2. Dividends.

(a) Upon a redemption by the Corporation of any shares of Series AA
Preferred Stock pursuant to the terms thereof at any time prior to a Liquidation Event, to the
extent the Redemption Proceeds are in excess of the then applicable Hurdle Amount, the Serics
M Holders shall be entitled to receive for each share of Series M Preferred Stock, a cash
dividend equal 10 the product of (%) the then applicable Series M Liquidation Multipie and (y) -
the portion of the Redemption Proceeds which are in excess of the then applicable Hurdle
Amount immediately priot to such redemption. The Corporation shall not redeem any shares of
Series AA Preferred Stock unless (x) afler giving effect to such transsction the Corporation has
sufficient funds legally available 1o pay the dividends required by this paregraph, and (y) prior
thereto or simultancously therewith the Board has declared the dividend required by this
paragraph in full, and set aside funds sufficient to pay such dividend in full.

- (b)) Uponsa Qualificd Public Qffering, and immediately prior to the mutomatic
conversion of the Series M Preferred Stock pursuant to Section 3 below, the Series M Holders
shall be entitled to reccive for each share of Series M Prefarred Stock, a cash dividend equal to
gxe prgduCt of (x) the then applicable Series M Liquidation Multlple and (y) the Pre-QPO Other

istributions,

{(¢)  Notwithstanding the forcgoing, the Corporation shall not make any
dmdcnd payment pursuant to this Section 2, and no Series M Holder shall bave any right to
require the payment of any dividend pumuam to this Section 2, unless the requirements of
Section 2(d) bave been satisficd. ,

d) Ifthe prowsxm of any Indcbtedness Agreement wonld prohibit the
Corporation from declarting or pa.ymg the dividends required to be pald pursusnt to Section 2(a)
ot (b), or if immediately after paying or declaring such dividend, a default or event of default
undet any such agrecment or instrument would be caused therehy, then as a condition to the
consummation of the redemption of any shates of Series AA Prefesred Stock or Qualified Public
Offering, the Corporation shall, to the extent required to permit the payment of such dividend in
full, (i) obtain the consent of the mequisite holders of such Indebtadness to permit the payment of
such dividend in full, (li) refinance all such Indebtedness outstanding with the proceeds of other
Indebtedaess or equity securities that permit or do not prohibit the payment of such dividend or
(iii) otherwise comply with tbe terms of such Indebtedness mqmred to pemnt the payment of
such dividend in full.

(e)  For purposcs of clarification, in the event of the occurrence of &
Liquidation Event which includes or is consummated substantiaily simultancously with &
redemption of any of the shares of Series AA Prefesred Stock, regardless of the actual order of
the transaction, such transaction shall be deemed to be a single transaction and shall be deemed
to be a Liquidation Event, with the proceeds of the redemption portion of such transaction to be
deemed to be proceeds payable in connection with such traneaction, and, accordingly, no
dividend payment shail be required pursuant to this Section 2 in connection therewith.
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Section 3, Automatic Copyergion.

(@) Uponthe consumimation of 2 Quahficd Pubhc Oﬂ'cnng, each share of
Series M Preferred Stack then outstanding shall, by virtue of and simultancously with such
occurrence, be deemed automatically converted into that sumber of tully paid and nonmessable
shares of Covered Classes issued by the Corporation and outstanding immediately following the
consummation of such Qualified Public Offering equal to the product of (x) the then applicable
Series M Liquidation Multiple and (y) the quotient of (1) the total number of shares of such class
of equity security of Covered Classes outstanding (including all outstanding options, warrants
and rights to purchase equity securities (including any nov-equity securities whichare .
convertible into equity securities) issued on acoount of any Covered Classes in connection with:
such Qualified Public Offering) immediately following the consummation of the Qualified
Public Offering (but excludmg any shares of Common Stock issued pursuant to such Qualified
Public Offering) and prior to giving effect to the automatic coaversion provided by this Section
3(a) divided by (2) the then applicable Series M Factor.. For the purposes hereof, such .
convession shall be deemed to have occurred immediately after any redemption of Series AA
Preferred Stock and the payment of any Rcdcmpunn Procesds (other than Redemption Proceads
paid in equity securities of the Corporation) which is consummasted in connection with, or upon
application of the proceeds of, such Qualified Public Offering, and the payment of any dividend
required with respect to the Series M Prcfcmd .Stock in conmcﬁon therewith pm-amnt to Smﬁon
2.

(b)  Aspromptly as practxcable after thc consummation of the Quallﬁcd P'Ubhc
Offering and delivery to the Corporation of the certificate or certificates of Series M Preferred
Stock which bave been converted, duly endorsed or assigned in blank to the Corporation (if -
required by it), the Corporation shall issue and deliver to such Serics M Holder, or upon the
written order of any Series M Holder, to the place designated by such Series M Holder, &
certificate or certificates for the number of shares of cach class of equity security to which such
Series M Holder is entitled 28 provided in Section 3(a) above. The Person in whose name the .
certificate or certificates such equity securities are to be issued shall be deemed to have became a
stockholder of record on the date of the consummation of the Quatified Public Qffering and o
such datc the Series M Preferred Stock shall cease to be outstanding, whetherornotthe
certificates representing such shares have been received by the Corporation.

Section 4. Rights, Generally gnd Voting Rights,

(a)  Except for those rights and privileges specifically conferred to the Series
M Holders under this Certificate of Incorporation, the Sexies M Holders do not have any rights,
privileges, preferences, or powers with rwpect to the Series M Preferred 'Stock whether created
by law, contract or othmmsc _ e

(b) The Senes M Holders shall not be entitled or per:mtted 10 vote on any
raatter required or permitted to be voted upon by the stockholders of the Corporation, except a3
otherwise mqmmd under Delawm law or as expressly set forth in this Part C.

© The Corporahon may, upon first obtaining the affirmative written consent
or approval of the Reqms:te: Scrics M Holdets, alter and change the terms, desxgnat:ons, powers,
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preferences oy relative, participating, optional or other special rights of the Series M Preferred
Stock in any manner matcmlly sdverse to the Series M Holders, The Requisite Series M
Holders shall be cntitled 1o waive, on behalf of all the Series M Holders, any terms, designations,
powers, prefercnces ot relative, perncxpanng. opuonal or other special rights of the Series M
holders hemunder

~ Section 5. WLM&M Shares of Series M
Preferred Stock that have been issued and reacquired n any manner, including without fimitation

shares purchascd redeemed or exchanged, shall (upon compliance with any applicable
provisions of the laws of the State of Delaware) have the statug of authorized and unissued shares

of Preferred Smckmdemgnatedasto smesandmaybemdesxgmtodmdrmssuad as part of any
series of Preferred Stock; provided, however, that any nssuancc of such shares of Preferred Stock
raust be in compliance wnth the terms hereof,

Section 6. M

(®) Intheeventof a Trise qumdatxon, the holders of shates of Series M
Preferred Stock shall be entitled 1o raceive, out of the assets of the Corporation available for
distribution to its stockholders, an amount in cash equal 1o the product of (x) the then applicable
Series M Liquidation Multiple and (y) the Net Proceeds resulting from such Truc Liquidation, if
any. The payments to be made pursuant hereto shall rank on a parity with the payments to be
made with Mpcct w0 thc Serics AA Prefemred Stock pursuant to Article Four, Part B, Section 4.

{b)  Afterthe pnymem of the full preferential amounts provided for hereln to
the holders of shares of Serics M Preferred Stock, such holders shall be entitied to no other or
further participation in thc distribution of the asscts of the Corporation.

Section 7. Mniﬁgn;. As used in this Part C, the following terms shall have the
following meanings:

“Affiliate™ shall have the meaning set forth in Section 7(c) of Part B of this
_Article Four. . )

“Asset Sglc” shall have the meaning set forth in the definition of “Deemed
Liquidation Event”. .

“Board” means the Board of Dixeetors of the Corporation.

“Qmmqw_g ahall ynean securities of any of the following classes and series
of stock issued by the Cotporation: (a) Series AA Preferred Stock, (b) Common Stock, (¢) any
class or series of equity securities which arc issued as a dividend or distribution with respect 10,
Or pursuant to a recapitalization of, any then outstnndmg Covered Class of equity securities,

M@PAM” means any of the consummation of (i) the sale
(including in one or & series of related transactions) of all or substantially all of the Corporation’s
consolidated assets to a person or a group of petsons ucting in concert (other than to a Snbaxdmry

of the Corporauon) (an “_A_ggt_ﬂal_ &™), (ii) the salo or transfer (including in onc or a serics of
related transactions) of 2 majority of the outstanding Comsmon Stock (assuming conversion of all
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then outstanding capital stock which is, st the time of such sale or transfer, directly or indirectly
convertible into Common Stock) to a person or a group of persons acting in concert (other than
to JPMP) (= “Stock Sale”); or (iif) the merger (other than a reincomporation merger)or
consolidation of the Corporation with or into another person (other than JPMP) (a “Masger™; -
provided, that, in the case of clause (jii) above, & Deemed Liquidation Event shell not occur
under circumstances in which all of the hiolders of the voting power of the outstanding Common
Stock immediately prior to such transaction collectively own, directly or indirectly, a majority in
voting power of the outstanding Common Stock or other voting securities having, in the :
aggregate, the right to elect a majority of the board of directars of the Corporation orthe
surviving or resulting corporation or acquirer, as the case may be, immediately following such
transaction. Notwithstanding the foregoing, a Qualified Public Offcring shall not be a Deemed
Liquidation Event.

“Grossed-up Other Distributions” shall mean the quotient of (x) ths aroust of
Other Distributions divided by (y) the Series M Factor,

“Hurdle Amount” means an amount equal to $224.8 million; provided, that upon
any redemption by the Corporation of Series AA Preferred Stock ifi accordance with the terms
thereof, the Hurdle Amount shall be reduced by an amount equal to the aggregate Redemption
Proceeds in copnection with such tedemption; provided, that in no event shall the Hurdle
Amount be less than zero. Ry ,

“Indebtedness” means:
(8  indcbtedness of the Corporation for borrowed money; -

(b)  obligations of the Corporation evidenced by bonds, debentures, notes or
other similar instruments; 7 . B o
(¢) =il obligations of the Corporation in respect of letters of credit of other |

similar instruments (including reimbursement obligations with respect thersto); R
(&  all obligations of the Corporation to pay s deferred and wnpaid purchase
price of property or services (except trade payables and other accrued liabilities arising in the
ordinary coutsc of business), which purchase price is due more than six months after the date of
placing such property in service or taking delivery and title thereto or the completion of such
services; and ] e : : R
()  all Copitalized Lease Obligations (as defined in Section 7(<) of Past B of
this Article Four). o o -
“JPMP” mesns J.P. Morgan Partnezs (BHCA), L.P,, » Delaware limited
partaership and jts Affiliates. B ;

“Liquidation Event” means the consummation of cither (x) & Deemed Liquidation
Event or (y) 3 True Liquidation. o
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- “Liquidation Procseds™ means (8) in connection with an Asset Sale ora True -
Liquidation, the quotiont of (x) the Net Asset Proceeds divided by (y) the Series M Factor and
(b) in conncction with a Stock Sale or a Merger, the quotient of (x) Net Stock Procecds divided
by (¥) the Series M Factor. -Any Liquidation Proceeds which are deposited into an escrow
account (whether such escrow account is established by the Corporation or any purchaser,
acquiror or other similar party in connection with a Deemed Liguidation Event) or subject 10
being held-back by the purchaser for distribution upon the occurrence or satisfaction of any event
shall not be included in calculating “Liquidation Proceeds” until such time as such amounts are
releascd to the Corparation (in the case of an Asset Sals) or its stockholders (in the casec of'a
True Liquidation, Stock Sale or a Merger). o

“Merget” shall have the meaning sat forth in the definition of “Decmed
Liguidation Event™. C ’

means the aggregate net proceeds payable to the
stockbolders of sccurities in Covered Classes, on account of such securitios, assuming s
dissolution of the Corporation immcdiately following either (x) a Deemed Liquidation Eveat
resulting from an Asset Sale or (y) a True Liguidation, after the repayment and prepayment of all
Indobtedness of the Corporation and its Subsidiarics (including premium, interest and fees in
respect thereof), all corporate taxes and similar fees and charges, all transaction fees and
expenses (including but not limited to accounting, fegal and investment banking fees) and all
costs and expenses incurred upon such Deemed Liquidation Event or True Liquidation.

“INet Proceeds™ meang the sum of (x) Grossed-Up Other Distributions plus (y)
Liquidation Proceeds minus (2) the Hiurdle Amount. .

“Neg Stock Proceeds” means the sum of (x) the fair market valuc as of the date of
determination of the apgregate consideration (whether cash, notcs, stock or uther securitics)
astually received by the stockholders of securities in Covered Clagses on account of such
securities upon a Deemed Liquidation Event resulting from & Stock Sale or Merger minus all
transaction fees and expenses (including but not limited to accounting, legal and investment
banking fees) and all cost and expenses incurred by the stockholders of the Corporation, wpon
such Stock Sale or Merger plus (y) without any duplication of amounts included pursuant to
clause (), the fair market value es of the date of determination of all the capital stock of Covered
Classes not trausferred, if any, by the atockholders of the Corporation in connection with such
Deemed Liquidation Event. For the purpose of calculating the fair market value of (i) any
publicly traded equity securitics issued in consideration of the capital stock in Covered Classes
transferred by the- stockholdera of the Corporation in connection with such Deemed Liquidation
Event, the fair market value of such securitics shall equal the average closing trading price of
such securities over the thirty-day period prior 0 the datc of such Deemed Liquidation Event and
(ii) sny other securities issued in consideration of the capital stock tranaferred by the
stockholders of the Corporation in cornection with such Deemed Liguidation Event, the faic
market value of such securities shall be detarmined in good faith by the Board,

. ‘Mﬂ&ﬂiﬁpj’ means the agpregats amount of (x) cash distributions
actually paid, and (y) the fair market velue of any assets (other than cash) actually distributed by
the Corporation to its stockholders solely in respect of the shares of any Covered Classes of the
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Corporation during the period commencing on July 18, 2006 through, the date of the
consmnmanonofamqtddmonBvcntorQuahﬂedPubthtfcﬁng uﬂlewemaybe The _
Board shall in good faith calculate the fair market value ofmy such assets. Notmthxtandmg ﬁm o
foregoing, Other Distrituitions shail not include (3) any accruing but unpaid dividends payable on
any shares of Covered Classes of the Corporation until such time as such dividends are actually
peid in cash, (ii) any Liquidation Proceeds, (iif) any Redcmpﬁonhoceeds or (Iv) any shares of
capiml stock issued in connection with a Qualified Public Oﬁ‘crmg which rémain outstanding
immediately after the consummation thereof.

jons” ahall mcan the positive differcacs, if aay, of the
Grossed-Up Othnr D:stnbutxons made prior to, or substantially concurrently with, a Qualified
Public Offering minus (2) the Hurdls Amount (as reduced on account of any Redemption -
Proceeds from any redemption of Serics AA Preferred Stock made prior to, or’ substanually
concurrently with, a Qualified Public Offering).

“Qualified Public Offering” shall mean the sale in an underwritten public offanng
registered under the Securitics Act of 1933, as amended, of shares of capital stock of the .
Corporation to the public resulting in aggregate pmceeds (net of underwriting discounts and
commxssxons) to the Corporation of not less than one hundred million dollars ($100 million). -

“Redemption Procgeds” means the quotient of (x) cash proceeds received by the
holders of the Series AA Preferred Stock upon any mdemphon of the Series AA Pl\’:fcm:d Eltock
divided by (y) the Series M Factor.

inite folder " mesns, asofanydnfcofdetermmmon,thoSmcs
M Holders holdxng 0ot lcm than fifty one percent (51%) of the then omstandmg shm of Serics
M Preferred Stock.

“Refained Sccuritis™ shall mean, in connection with any Stock Sale or Mm,
(x) any capital stock in Covered Classes not transferred, if any, by the stockholders of the
Corporation in connection with such Deemed Liquidation Event and/or (y) any capital stock or
debt sccurities reccived in consideration or exchange for, capital stock in Covcrcd Classes in -
connection with such Dccmed L:qmdanon Event. v

“Series M Factg;"‘ means 92

“Serics M Holders™ means, 8t any time of determmunon, the holders ofrecun:l of
the owtstanding shares of Serics Mmecn'ed Stnck

Preferred Stock, .00001 .

“Stock Sale” shall have the meming set forth in the definition df“Domcd
Liquidation Event”.

¢ W” means any voluntary or mvokmtu'y hqmdanon, dxssolutxon or .
winding up of the affairs of the Corpomt:on. other than (i) any diszolution, liquidation or:
winding up in connection with any rcmootporanon of the Corporation in another Junsdumon, (u)

iquidation "mcaas,w:thwspmmmhshmofScncaM
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a sale of all or substantially all of the Corporation’s assets, (jii) any Merger or (iv) any other
conaglidation or merger of the Corporation with or into another person, provided that effective
provision iz made in the certificate or articles of incorporation of the resulting or surviving
corporation or otherwise for the maintenance for the holders of Preferred Stock of substantially - -
similar rights as set forth herein or for the issuance to the holders of Preferred Stock of
substantially similar securitics as the Preferred Stock.

PART D. COMMON STOCK

© Section 1. Dividends. Subject to the rights and preferences of the Preforred
Stock, as and when dividends are declared or paid on the Common Stock, whether in cash,
securities or other property, out of the assets of the Corporation which are Icgally available
therefor, the holders of Common Stock shall be entitled to participate in such dividends ratably
on g per share basia,

Section 2. Votigg Rights. Except as otherwise provided in this Certificate of
Incorporation or as otherwise required by applicable law, the holders of Common Stock shall be
entitled to one votc per share on all matters to be voted on by the stockhalders of the
Corporation. o '

Section 3. Liguidation Rights. Subjoct to the rights and preferences of the
Preferred Stock, the holders of the Common Stock shall be entitied to participate ratably on a per
shaxe basis in all distributions to the holders of the Stock in any liquidation, dissolution or -
winding up of the Corporation. Neither the consolidation or merger of the Cotporation into or
with any other entity or £niities, nor the sale or transfer by the Corporation of all or any past of
its assets, ner the reduction in capital stock of the Cotporation, in and of itself, shall b¢ deemed
to be a liquidation, dissolution or winding up of the Corporation within the meaning of this
Section 3. ‘

Section 4. Amendment apd Wajver. Any provision of this Part D may be
waived by holders of a majority of the shares of Common Stock outstanding at the time such
action is taken. No amendment or modification of this Part D will be binding or effective with
respect to any provision of (his Part D without (a) the affirmative vote, or the prior written
consent a3 provided by the iaw, of the Board of Directors of the Corporation and (b) the
affirmative vote, ar the prior written consent, as provided by law, of the holders of arleast a
majority of the shares of Common Stock outstanding at the time such action is taken.

PART E. BOARD OF DIRECTORS

_ Section 1. Number and Election of Direstors. (s) Subject to Section 1(d) of
this Part E, thc number of directors that shall constituta the whole Board of Directors of the

Corporation shall be seven (7). :

(b)  In the election of directors of the Corporatian, the holders of the Common
Stock, voting separately 25 a single class to the exclusion of all other classes of the Corporation’s
capital stock, shall be entitled to elect five (5) directors (the “Common Stock Directors™) to serve -
on the Board of Directors, with cach such directar to serve on the Board until the successor of
such director is duly clected or until such director is removed from office by the holders of the
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Common Stock. A Common Stock Director may anly be removed by the vote of the holders of
record of a majority of the outsianding sharcs of Common Stock.  Any vacancy in the office of 2
Common Stock Dxxedormy be filled by the affirmative vote or the written consent, as provided
by law, of 3 majority of the Common Stock Directors mmaining in ofﬁce ot by vote of ﬂ:e
holders of record oi' the outstmdmg shm:s of Common Stock. - 3

(c) In thc electmu of duectors of thc Catponnon, tbc holda-s oithc sema ‘
AA meerrod Stock, voting separately asa single class to the exclusion of all other classes of the
Corporation’s capital stock, shall be extitled to elect two (2) directors (the “Scries AA
Directors™) to serve on the Board of Directors, with cach such direstor to'serve on the Board
until the successor of such director is duly clected or until such director i8 removed from office
by the holders of the Scries AA Prefemred Stock. In any such election the holdess of outstanding
shares of Series AA Preferred Stock shall be entitled to cast one vote per share of Serics AA
Preferred Stock held of record on the record date for the detérmination of stockholders entitled to
vote on such election (or, if no such record date is eatablished; on the date such vote is takcn) A
Series AA Director may only be removed by the vote of the holders of record of a majority of the
ouistanding shares of Series AA Preferred Stock. Any vacancy in the office of u Series AA. -
Director may be filled by the affirmative vote, or the written consent as provided by law, of the
remaining Series AA Director or, if any Additional Series AA Directors have then been elected,
» majority of Series AA Directors and Additional Series AA Directors remaining in office orby
vote of the holders of recond of the outstanding shares of Sones AA Prefmed Stock. i

(D If'thc Scrics AA Preferred Stock has not been mdeemed pursuant o
Section 2 ome B of this Article Four, otherwise repmhmed or acquired by the Corporanon or
converted pursuant to Section 5 of Part B of this Article Four, in'any case by the 60" day afier

July 18, 2011, then (a) the number of dircctors that shall constitute the whole Board of Directors

shall aummancally be increased, without any action by the Board of Directors or the

stockholders of the Carporation, by the number of (i) directors elecied by the holders of

Common Stock minus (il) one, (b) the holders of the Setias AA Praferred Stock, voting

scparately s a class, shall have the right, exercisable at any time aficr such date, b elect the.

dircetors to such newly created directorships (such directors, the “Adgditional
Directors™) and (c) the Board of Directors shall promptly call a special meeting of the holders of o
the Series AA Preferred Stock for the purpose of electing the Additional Serics AA Directors.

An Additional Serics AA Director may only be remaved by the vote of the holders of record of =
majority of the outstanding shares of Serica AA Prefoired Stock. Any vacarcy in the office of sn
Additional Series AA Director may be filled by the affirmative vote, or the written consent as .
provided by law, of a majority of the Addmnnal Series AA Directors and Series AA. Directors
remaining in office or by vote of the holders uf record of the outstmdms shares of Series AA -~
Preferred Stock. o , , i

Section 2, Votiag Rights, (s) Excepras provided in pmmph (b) of this
Section 2, each director shallbecnmled 10 one votcondlmatmmbevotadmbythc
Corporation's directors. :

) Onand aﬁcrlnly 18 2010, on any matwrthatis conszdcmdb meBoard
of Directors and that relates to a proposcd Sale of the Corporation (mcludmg the mmatxon ofa
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process that is intended to result in a Sale of the Corporation), each Common Stock Director
shall be entitled to one voto and each Scries AA Director zhall be entitled to three votes.

“Sale of the Corporation™ means (i) any sale or transfer of all ar substantially all
of the assets of the Corporation and the subsidiaries of the Corporation on a consolidated basis in
any transaction or series of transactions or (i) any merger or consalidation of the Corporation
with any other entity, other than a merger or consolidation that qualifies as & “reorganization”
within the meaning of Section 368(a)(1XF) of the Inernal Revenue Code of 1986, as amended.

PART F. RESTRICTIONS ON TRANSFER OF COMMON STOCK

“The folldWing restrictions shall apply to any transfer of shares of Common Stock:

Section 1. Certyin Transfers Probibited. () If an individual, partnership,
limited Hability company, firm, corporstion, association, trust, unincorporated organization or
Other entity, as well as any syndicate or group deemied to be 2 person under Section 14(d)}2) of
the Securities Exchange Act (cach, for purposes of this Part F, a “Petson™), shall attempt to
transfer in any manner whatsocver, including by way of sale, transfer, aszignment, conveyanoe
or other disposition, including without limitation by merger, operation of law, bequest or
pursuant to any domestic relations order, whether voluntarily or involuntasily (other than a sale,
transfer, assignment, conveyance or other disposition by or to the Corporation), any shates of
Common Stock (any such transfer or assignment being a “Transfer”), provided, however, that s
transaction that iz a pledge shall not be deemed a Transfer, but a foreclosure purmant thereto
shall be deemed w be a Transfer), then such Transfer shall be void and shall not be recognized

by the Corporation, except as authorized pursuant to this PartF, -
(b)  The restrictions contsined in this Part F are for the purpose of insuring that

the Common Stock is held of record, for purposes of Section 12(g) of the Secutities Exchang

Act of 1934, as amended (the “Secawities Exchgnge Act™), by less than 500 persons. In ‘
connection therewith, and to provide for the effective policing of these provisions, a potential
transferor or transferee who proposes to effect a Tranafer, prior to the date of the proposed
Transfer, must submit a request in writing (a “Request”) that the Cotporation review the
proposed Transfer and suthorize of not authorize the proposed Transfar pursuant to Section2
hercof. A Request shall be mailed or delivered to the General Counsel of the Corporation or, if
the Corporation does not bave a General Counse] at the time of such Request, 1o the Chief
Financjal Officer of the Corporation (such cxecutive hereinafter referred 10 as the “Revigwer”) at
the Corporation’s principal place of business or telecopied to the Corporation's telecopier
number at it principal place of busincss. Such Request shall be deemed to have been delivered
when actually received by the Corporation, A Request shall include (i) the name, address and
telephone number of the proposed transferee, (i1) a description of the interest proposed to be
Transferred by the proposcd transferee, (iii) the date on which the proposed Transfer is expected
to take place, (iv) the name of the proposed transferor of the interest to be Transferred, (v) the
percentage of the proposed transferor’s total intarest to be Transferred and (vi) 2 Request that the
Corporation suthorize, if appropriats, the Transfer pursuant to Scetion 2 hereof and inform the
proposed transferor and transferee of his or her determination regarding the proposed Transfer.

If the proposed transferor or transferee secks to effuct 8 Transfer, the Cotporation will act, within
Hifteen (15) business days after receipt of a Request, to determine whether to autharize the
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proposed Transfer described in the Request under Section 2 hereof, Each such Request shall be
reviewed, on behalf of the Corporation, by the Reviewer, Subject to Section 2 hereof, the
Reviewer shall conclusively determine whether to authorize the proposed Transfer, in his or hor
sole discretion and judgment, and shall immedixtely inform the pmposed mferee or transferor
meking the Request of such determination, .-

Section 2. Authorization of Transfer of Comman Stoek. Nomitbstandins
anything to the contrary set forth in Section 1 hereof, the Reviewer shall authorize (A) any
Transfer by a record holder of Common Stock to another record holder of Common Stock, (B)
any Transfer of all shares of Common Stock owned by the proposed transferor to a single Person
wha is treated as a single record holder under the Securities Exchange Act or(C)any’l’mmfcuf
following such Transfer, the outstanding Commeon Stock will be held of record, for purposesof =
Scction 12(g) of the Securities Exchange Act, by 500 or fewer persons; For the avoidance of
doubt, the Reviewer shall address requests for Transfers contemplated in the order in which the
Requests are received, Indeciding whether to approve any proposed Transfer, the Reviewer may
seek the advice of outside counsel to the Corporation and may request all relevant information
from the prapased transferor and/or the transferee necessary to makc such dctcnmmuon. »

Section 3. Eﬂ‘gg of Un:gﬂgﬁ_?gg Transfer. Any Ttanxfcr attcmptcd tobs
made in violation of this Part F will be niull and void. The proposed transferee shall notbe
entitled o any nghts of a holder of Common Stock, including, but not limited to, tha rights 10
vote ar 1o receive dividends and liquidating distributions, with respect to the Comnaon Stock that
was the subject of such attempted Transfer. ‘

Section 4. Prompt Enforcement: Further Actiops. Aﬁcrlwrﬁnsofﬂmﬂfﬂ
not in compliance with this Part F, the Cmpomuon shall demand the surrender of, or cause to be
surrendered, to it, the certificates representing the Common Stack that was the subject of such
noncompliant Transfer, or any proceeds received upon a sale of such securities, and any
dividends or other distributions made after such noncompliant transfer with respect to such
securities, 1fany Nothing in this Section 4 shall e deemed inconsistent with the Transfer of
such securities being deemed null and void pursuant to Section 3 hereof. g

Section 5. Mgm (a) Forso long a3 the restrictions on”
Transfer in this Part F are in effect, all certificates for shares of Common Stock ‘shall
conspicuously bear the following legend (in addition to any othe: legends required to be placed -
thereon):

THE CERTIFICATE OF INCORPORATION OF THE CORPORATION
CONTAINS RESTRICTIONS PROHIBITING THE TRANSFER OF ANY
COMMON STOCK WITHOUT THE PRIOR AUTHORIZATION OF THE
CORPORATION. NO REGISTRATION OR TRANSFER OF THESE SHARES
WILL BE MADE ON THE BOOKS OF THE CORPORATION UNLESS AND
UNTIL SUCH RESTRICTIONS SHALL HAVE BEEN COMPLIED WITH.

- THE CORPORATION WILL FURNISH WITHOUT CHARGE TO THE
HOLDER OF RECORD OF THIS CERTIFICATE A COPY OF THE
CERTIFICATE OF INCORPORATION, CONTAINING THE ABOVE-
REFERENCED RESTRICTIONS ON TRANSFERS OF STOCK, UPON
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WRITTEN REQUEST TO THE CORPORATION AT ITS PRINCIPAL PLACE
OF BUSINESS,

(b)  In the event that the Common Stock shall cease to be subject to the
restrictions on transfer of this Part F, the Corporation shall, upan the written request of the holder
thereof, issne to such holder & new certificate cvidcncing such :@ck without such lcgend.

Section 6. Conditions to Transfer: Responsibilities of Transfer Agent. The
Corporation may require, as 2 condition precedent to the registration of the Transfer of any of its
Commaon Stack or the payment of any distribution on any of its Comamon Stock, thet the
proposed transferor and transferee or payee furnish to the Corporation all information reasonably
requested by the Carporation with respect to all the direct or indirect ownership interests in such
Common Stock. The Corporation may make such arrangements or issue such instructions ta its
stock transfer agent as may be determined by the Board of Directors to be necessary or advisable
to implement this Part F, incloding, without limitation, instructing the transfer agent not to
register any Transfer of Common Stock on the Corporation's stock transfer records if it has
knowledge that such Transfer is prohibited by this Part F, and/or authorizing such transfer agent
to require an affidavit from a transferve or transferor regarding such Person’s actual and
coastructive ownership of Common Stock and other evidence that a Transfer will not be
prohibited by this Part F, as a condition 10 registering any Transfer.

Section 7. Severahility. If any provision of this Pant F is judicially determined
to be invalid or otherwise unenforceable, such invalidity or unenforceability shall not affect the
remainder of the provisions of this Part F, which shall be thereafier interpreted as if the invalid or
uneaforceable part were not contained herein, and, to the maximum extent possible, in a maoner
consistent with insuring that the Common Stock is held of record, for purposes of Section 12(g)
of the Securities Exchange Act, by less than 500 persons.

: Section 8. Expiration. The provisions of this Part F shall spply until the earliest
of (i) any public offering of Common Stock registered under the Securities Act of 1933, as
amended, (if) the filing by the Corporation of a registration statcment with respect to the
Common Stock pursnant to Soction 12(g) of the Securities Exchange Act, (iii) the conversion of
all of the outstanding shares of Serics AA Preferred Stock into Common Stock pursuant ta
Article Fout, Part B, Section 5 hereof and (iv) auch time as the Board of Dircctors determines
that the provisions of this Part F are no longer necessary for the preservation of the Corporation’s
status as a non-reporting company ynder the Sccurities Exchange Act.

ARTICLE FIVE

~ The Corporﬁtim hereby elects not to be govemed by Section 203 of the General
Corporation Law of the State of Delaware.

ARTICLE SIX

] Infurthzmncémm-notmlimimﬁonoffhcpowmwnfcmdbysmute,theBomd
of Directors is expressly authorized to meke, alter or ropeal the Bylaws of the Corporation,
subject to any specific limitation on such power contained in the Bylaws of the Corporation.
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Elections of directors need not be by written ballot unless the Bylaws of the Corporation so
provide,

ARTICLE SEVEN

Section 1, Exculpation. A director of the Corporation shall not be personally
liable to the Corporation or its stockholdcrs for monctary damages for breach of fiduciary duty as
a director, except for liability (i) for any breach of the director’s duty of loyalty to the
Corporation or its stockholders, (ji) for acts or omissions not in good faith or which involve
intentional misconduct or a knowing violation of law, (iif) under Section 174 of the Getieral
Corporation Law of Delaware, or (iv) for any transaction from which the director derived an
imnproper personal bepefit. If the General Corporation Law of Delawars is amended to authorize
corporate action further eliminating or limiting the personal liability of directors, then the
liability of a director of the Corporation shall be eliminated or limited 1o the fullest extent
permitted by the General Corporation Law of Delaware, as so amended. Any repeal or
modification of this Article Seven by the stackholdess of the Corporation shall not adversely
affect any right or protection of a director of the Corporation existing at the time of such repeal
or modification,

Section 2. Corporgte Opporpunity. To the maximum extent permitted from
time to time under the General Corporation Law of Delaware, and notwithstanding anything
contained in this Article Seven to the contrary, in the event that any director of the Corporation

- acquires knowledge of a potential transaction or matter that may be a corporate opportunity for
both (A) the Corporation or any subsidiary of the Corporation, on the one hand, end (B)
Affiliastes of such director, on the other hand, such director shall have no duty (contractual or
othetwise) to communicate or present such corporate opportunity to the Corporation or any
subsidiary of the Corporation and shall not be liable to the Corporation or any subsidiary of the
Corporation ot any of their Affiliates for breach of any duty (contractual or otherwise) solely by
reasons of the fact that such Affiliate of such director directly or indireetly pursucs or acquires
such opportunity for itseif, directs such opportunity to another Person, or does not present such
opportunity to the Cotporation or any subsidiary of the Corporation or any of their Affiliates,
provided, however, that nothing herein shall exoncrate any such director from any liability
arising from any disclosure of confidential information, of the Corporation or any of its
subsidiaries or Affiliates to any Affiliate of any such directar. ’

ARTICLE EIGHT

Each person who is or was g director or officer of the Corporation and each
person who serves or served at the request of the Corporation as a director or officer of angther
enterprise, shall be indemnificd by the Corporation in accordance with, and to the fullest extent
authorized by, the General Corporation Law of Delaware as it may be in effect from tirue to
time.

ARTICLE NINE

The Corporation réserves the right to amend, slter, changs or repeal any provision
contained in this Certificate of Incorporation, in the menner now or hercafter prescribed by
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statute, and all rights conferred upon the stockholders herein are granted subject to this
reservation.
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IN WITNESS WHEREQF, thcundcmgned.bmngaduly elected officer of the
Corporation, has cxecuted this Amended and Restated Certificato of Incomporation on this 18th
day of July, 2006,

PLIANT CORPORATION (DE),
a Delaware corporation

. D B

H:mld C. Bevis
President and Chief Bxecntive Officer
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