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The First State

1, HARRIEY SMITH WINDSOR, SECRETARY OF STATE OF TEE STATE OF
DELAWARE, U0 HEREBY CERTIYY TER RﬁTAéBBﬁ I8 A TRUE AND CORRECT
£OPY OF THE CERTIFICATE OF MERGER, WHICH MERGES:

s TMPRC MEDTOBRL SYSTEME, INC.Y, A CALIFORNIR CORPORATION,

WITH AND INTO *IMPAC MEDICAL SYSTEMS, INC." UNDER THE NAME
OF *IMPAC MEDICAL SYSTEMS, INC.®, A CORPORATION ORGANIZED AND
ZXISTING UNDER THE IAWS OF THE STATE OF DELAWARE, A3 RECEIVED
AND FILED IN THIS OFFICE THE TEIRTEENTH DAY OF NOVEMEER, A.D
2002, AT 1 VCLCR PUM.

3 TILED COPY OF THIS CERTIFICATE HAS SEEN FORWARDED TO TRE

KENT COUNTY RECORDER OF DERDS.

\ijﬂﬁﬁdw& ﬁg§wdw&k/%%kwmvk¢wﬁx

Huwu&mmvwﬂmn&mwmyQSau

351338858 BI10GM AUTHENTICATION: 2087627

Q20888706 DATE: 11-13-~08
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CI06987Q8 ~ 3513085

CERTIFICATE OF MERGER
OF
AP AL MEDICAL SYSTEMS, INC.
& Califoraia corporssion
INTO .

IMPAC MEDICAL SYSTEMS, INC.
2 Delaware corporation

Under Section 2324e) of the Delsware Gonsral Corporation Law, IMPAC MM
\S&wm e 3 Delaware corporation, hureby sontifies st

FIRST: ﬁwmcmdsmgafmumma{emhnf&ammmmm
the ey are {1} IMPAC Medionl Svstems, Ine., & Californin corporation, wad {3) DMPAL
Medical Syeterns, I, 3 Delaware corporation.

SECOND:  As sgresment and plan of merger {the “Agrocmen lan of Merger™
Mmgfw&smwgwa{m*a:%{m,?;mm ;m&muwpmﬂcn(&a
s g Lotenton, nts IMPAC Medical Systeras, Inc., & Delawnre corporation (e
DIDORLCT™Y, has bean duly approved, adopted, certified, exscoted and
Wﬂ&g&mm@mm&Sw&mlﬁ(«}thwMCxp@mM

SHIREY:  Ths full nane of the Qurviving Corporation is DEAC Modical Systems, ke,

FRRTH: The canficate of incorporation of the Smnmcm?m skulf be
amhrnded snd restated 36 vot Stk o Bxbibit A,

FIPIE:  The &gmwi'mmfhimgﬁwnm is on file of the privcipal place
of buslness of the Surviving Corporation at

100 Went Bwelyn Avenus
Meoustzin Visw, Califinds 29341

SIXTW Awpvaf&e&mm:md?iﬂafﬁmﬁﬂbeﬁmmwm
\mmg{:mmmmmn&m&m&wmwmn&mm&wwmw
cOTpUeRting.

SEVENIN:  The sggreguis munber of shares of stoek whick the Desgpeating
Corporstion bhax the suthority 1o bume is sixvoon million two bandeed thinty-eight housand theee
hmd:edmmgw,zs&39&}&3\3&,8&&%“&@&“&0@@9«%0{%&&@
wiliion (15,000,000} Sares wo dasignatied somimon wock wd ons milhon twoe bundend thisty
slggt shousand dree hundend nimety (1,238,390) shavss are designated pestitred wock.,
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DEPAC Madical Systems, Inc. has cunsed this Cevtificate t0 be sigoed in Mountain View,
California by Joseph K. Jachinowskd, itz President and David A, Anerback, its Secrstary, who
sifirm ender penalties of perjury that the ficts stated in this Certificate are true this October 39,

pitar
TMPAC Madiced Systems, in., & Delaware Comporation
Davui AL Auerbach, Secverary
DTGP SIOXE0T
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IMPAC Medical Systams, Ine. has caused thas Cortificate to be signed in Mountgin View,
Caltfornis by Joseph K. Jackinowski, its President and David A, Aucrbach, its Secretary, who
¥ uader pensdedes of periury that the facts stated in this Certificate are true this October 29,
SORE.

IMPAC Medicel Sysieas, as., » Dolsware Corporstion

Jaseph K. Jackinowski, President and
Chief Executive Officer

SOCEEF reidsesx
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iesued from Hme to time in one or more series. The first sevies of Preferred Stock shall be
designated “Series A Preferred Stock” and shall consist of one million two hundred tirty-cight
thousand three hundred ninety {1,238.390) shares. The rights, preferences, privileges, and
vestrictions granted to and imposed on the Series A Prefigred Stock are as set forth below in this
Asticle IV(B).

{. Dividend Provislons. Subject to the rights of series of Preferred Stock
which may from time to e come into existence, the holders of shares of Sevies A Preferred
Stock shall be entitled to receive dividends, out of any assens legally available therefor, at the
same rats and 3t the same times 33 {5 paid so the Coramon Stock of the Corporation. Such
dividends shall not be cumuistive.

{8}  Inthe event of any iquidation, dissolution or winding up of the
Corporation, sither voluntary or involuntary, subject w the rights of series of Preforred Stock that
may from time © tims come into existence, the holders of the Series A Preferred Stock shall be
entitled to receive, prior and in preforence to any distribution of any of the assets of the-
Corporstion to the holdets of Common Stock by resson of their ownership thereo, an amount
per share aqual to $1.615 per share (as adjusted for stock splits, stock dividends, reclassification
and the like) for cach share of Series A Preferrad Stock then held by them, plus declared but
unpaid dividends, 1f upon the occurvence of such event, the assets and funds thus distributed
among the holders of the Series A Preferred Stock shall be insufficient to permit the payment to
such holders of the fiull aforesaid preferential amounts, then, subject to the rights of seriess of
Proferred Stock that may from time 10 time come into existence, the entire assets and funds of the
Corporation legslly available for distubution shall be distributed ratably smong the holders of the
Series A Preferved Stock in proportion to the preferential smount sach such holder is otherwise
entitied o recaive,

{b} Upon the completion of the distribution required by Section 2(s}
above and any other distributions that may be required with respect to series of Preferred Stock
that may from time 1o time come inte axistence, the remaining assets of the Cerporation available
for distribution 1o stockholders shall be distributed among the halders of the Sexies & Preferred
Stock and the Commeon Stock pro rats based on the sumber of shares of Common Stock held by
ssch (aesurming conversion of all such Series A Preferred Stock into Cormmon Stock).

{¢)  Forpurposes of this Section 2, & liquidation, dissolution, or
winding up of the Corperation shall be deetned to be occasionsd by, of to include, (i) the
sequisition of the Cotporation by another entity by means of suy transaction or series of related
tragsactions {including, withou imitation, sny reorganization, mergsr oF conselidation, but
excluding sny merges sifected exclusively for the putpose of changing the domicile of the
Corporation); ot (it} # sale of all or substantially all of the asvets of the Corporation, unless the
Corporation’s stockhiolders of record ex constituted immediately priog 1o such scquisition of ssle
will, immediately sfier such scquisition of sale (by virtue of securitics issusd a5 consideration for
the Cotporstion’s sequisition or sale or stherwise) hold at jeast 50% of the voting powsr of the
surviving or dequiring entity or its pavent. '

SROCESFYS10340.2 2
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{d}  Inanyofthe events specified i {c) sbove, if the consideration
received by the Corporation is other than cath, its value will be dsemed it fair markst value.
Any securities shall be valued as follows:

{1 Securities not subject to investment Jetter or other simdlar
restrictions on fxe marketahility:

(A}  If traded on & securities exchange or the Nasdag
National Market, the value shall be desmed to be the average of the closing prices of the
securities on such exchange over the thirty-day period ending three {3} days prior to the closing:

) (B}  If sctively traded over-the-couanter, the vatue shall
be decmed 16 be the average of the closing bid or sale prices (whichever is spplicabls) over the
thirty-day period ending throe (3} days prior to the closing; and

(€} I there is no sctive public market, the velue shall be
the fair market value thereof, as mutually determined by the Corporation and the holders of at
least 3 majonity of the voling power of aif then cutstanding shares of Preferred Stock.

{ii}  The method of valustion of securities subiect to investment
letter or other restrictions on free markotability (other than restrictions arising solely by virte of
a stockbolder’s status as an affiliate or former affiliate) shail be to make én sppropriaie discount
from the roarket value determined as specified above in (1) (A), (B), or {C) to reflect the
approxirnate Yair market valus thereof, as mutually detormined by the Corporation and the
holders of at feast 2 majority of the voting power of all then outstanding shaves of Preferred
Stock. :

.....

(i} Inthe event the requirsments of Section 2(c) are pot
complied with, the Corporation shall forthwith sithor:

{A}  cause such closing 1o be postponed unti! such tme
as the requirements of this Seetion 2 have heen complisd with; or

(B}  cancel such transaction, in which event the rights,
preferences and privileges of the holders of the Series A Preforrod Stock shall revert to and be the
sume &5 such rights, preferences and privileges existing inumediately prios to the date of the first
notice refkored to in Secticn d)iv) hereof,

(iv)  The Corporation shall give cach belder of record of
Series A Preferred Swck written notice of such Enpending wansactdon not tater than twenty {20)
days prior to the stockholders’ meeting called to wpprove such trangaction, or twenty (20) dayx
priot to the closing of such wanssction, whichever is carlier, and shall also votify such holders in
writing of the final approval of such ranssction. The first of sach notices shall describe the
material terms and conditions of the ipending transaction and the provisions of this Section 2,
and the Corporation shall thersafter give such bolders prompt notice of sy material changes.
The trangaction shall in no event take place soouer than twenty {20} days sfter the Corporation
has given the first notice provided for herein or sooner than ten (10) days after the Carporation
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has given notics of any muterial changes provided for herein; provided, however, that such
periods may be shortened upon the written consent of the holders of Preferrad Stock that are
entitled o such notice rights or similar notice rights and that represent at lesst & majority of the
voting power of slf then cutstanding shares of such Preferred Stock.

3 Rademuption.

{3} - Al any tree after September 27, 2002, but within thirty (30) days
{the “Redemption Date’™y after receipt by the Corporstion of & writtent request {a “Redemption
Request™ delivered after September 27, 2002 from the holders of not less than majority of e
then outstanding Series & Preferred Stock that all or some of such holders’ shares of such series
be redeemied, snd concurrent]y with surrender by such holders of the cerrificates representing
such shares, the Corporation shall, t the extent it runy Iawfully 46 so; redestn the number of
shares specified in the Redemption Request in scoordance with the procedures set forth in this
Section 3 by paytag in cash therefor & sum pex hars squal 1o the higher of {7} $3.23 per share of
Series A Preferved Stock (as adjusted for any stock splits, stock dividends, rectassifications o the
tike with respect 1o such shares) plux ali declared or accunmulsted but unpaid dividends on such

shrares or (i) the Fair Masket Valus (as defined below) of each share of Segies A Prefizred Stock
{the“Seriss A Redemption Price™). Notwithstanding the foregoing, the Corporadon may, at 5

option, redeem the s with respect to which the Redemption Request has been made through
(e issuanos of one of oS promissory potes, cach of which shall b secured by ail of the assets
of the Corporation and acerus intevest & the prime rate on the Redemption Date as reported in the
Wall Street Journal, compounded manthly, The accrued principsl and interest under such
promissory notes shall be due and paysble in equal quartedy installments over » three yoar period
and may be prepaid in full by the Corporation priot to the sxpiration of nuch period. The
Redemption Date shall sccut no more than thirty days sfter the receipt by the Corporation of the
Redemprion Request.

&) Atleast fiftesn (15) but no mors than thirty (30} days prier to the
Redemptioa Date, written notice shall be mailed, fest class postage prepaid, to sach holder of
record (at the close of business on the bakiness day next preceding the day on which notice is
given) of the Series A Preferred Stock 1o ba redsemad, st the address last shown on fhe records of
the Corporation for sach holder, natifying sach holder of the redesaption to be effected,
specifying the number of shares 10-be redeemed from such boldet; the Redemption Dare, the
applicable Redempiion Prics, the place at which payinent misy be obiined and salling upon such
halder 1o surrender to the Corporation, in the manner and st the place designated, such holder's
@Mteﬁfcﬁﬁﬁmmmﬁng&cshnuwbuﬁmdm&- “Redemption Motice™
Except as provided in Section 3(c), an or after the Redemption Dste, sach holder of Sexies A
Preferred Stock 1o be redeemed ehall swrrender to the C ration the certificate or certificates
representing such sharss, inmemwmdﬁmepkmdmimwdm&eaﬁmm&n}hﬁw,
and thereupon the Mcmpﬁm?ﬁmofm&&wsw&pammw the order of the person
whose naime appedrs sa such certificate or certificates as the owner thereof sud each
certificate shall be cancelled. In the event loss fhan all the shares represented by sy wuch
cerificate are redocmed, & new certificate shall be issued representing the wredocmed sharez,

DOCSEFL$1H360.3 4
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Section 4(x), the Corporation’s sale of its Common Stock in » firm commitment underwriften
public offering pursuant to & registration stafernent under the Securities Act of 1933, 2s amended
{the “Securities Act™), the public offering price of which is not logs than $6.46 per share (as
adjuated for stock splite, stock dividends, reclagsification and the liks) and which results in
aggregats cash proceeds o the Corporation of not less than $15,000,000 (net of underwriting
discounts and comumissions) or (1) the date specified by written congent or agresment of the
holders of 3 majority of the then outstanding shares of Senies A Preferred Stuck.

ach ' Copverpion.. Before iny holder of Serims A
Preferred Stock shall be entitied 1o convert ﬁmh Smu A Prefored Stock into shares of Common
Stock, the holder shall survender the certificate or certificates therefor, duly codorsed, at the
office of the Corporation or of any transfer agont for the Series A Proferred Stock, and shall give
written notice to the Corporation at its principal corpormte office, of the slection to convert the
same and shall state therein the name or names in which the certificate or certificates for shares
of Common Stock ars to be issued. The Corporation shall, a5 soon as practicable theveafler,
issux and deliver at such office to wuch holder of Serics A Preferred Stock, or-to the nominee or
nominees of such holder, 2 certificats or certificates for the number of shares of Commoan Stock
o which such bolder shall be entitled as sforesaid. Such converzion shall be deamed to have
been made immediately prior to the close of business an the date of such surrender of the shares
of Series A Preferred Stock 1o be converted, and the person or persons entitled 1o receive the
shares of Common Stock issmable upon such conversion shall be trested for all purpores ax the.
record holder or holders ¢f such shares of pubilic Common Stock as of such date. Ifthe -
zorsversion is in connection with an underwritten public offering of securities registered puxsuant
{o the Secuzities Act the conversion may, st the option of any holder tendering Series A Preferred
Stock for conversion, be conditioned upon the closing with the underwriters of the sale of
securities pursuant to such offering, in which event sny persons entitied to recsive Cotnon
Srock upon conversion of such Preferred Stock shall not be deomed to have converted such
Preferred Stock until immedistely prior to the closing of such sals of securides.

Smf:&: shai& 5@. sub;ect m adgunmmt ﬁmm nw time as follows:

(¥ (A} ¥f the Corporation should issue, at any time afiex the
dute upon which any shares of Stries A Preferred Stock were first issued (the “Turchase Date™
with respect to such saries), any Additional Stock (s defined below) without consideration or for
acamdz'wfmwshumimtbm&emeumaSmﬁmSmA?zcﬁmedSm&meﬁ‘m
immediataly gmr to the fssuance of such Additional Stack, the Conversion Price for the Series A
Preferred Stock in effect imroediately prior to each sock issusnce shall sutomatically {(except a5
stherwise provided in this clause (i)} be adjusted to & prics detenmined by multiptying such- :
Conversion Price by 3 fraction, the numerator of which shall bs the number of shares of Common
Stock outstanding trmediately prior to such izseance pius the number of shares of Commaon
Stock that the aggregate considerstion received by the Corporstion for such issuancs would
purchase az such Conversion Price; and the denominator of which shall be the number of shares -
of Common Stock outsianding immextistely prior to such issusrice plus the number of shares of
such Additions! Stock,

DOCSEPLENI6e 3 &
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However, the foregoing caleulation shall pot take inlo accouni
shares deemed issued pursuant to Section ${dXiXE} on account of options, tights or convertible
or exchangeable securities {or the setual or deemned consideration therefisr), except to the extent
{i} such options, rights or convertible or exchangeably securities have been exercised, convenied
or exchanged o (1) the considerstion 1o be paid upon such exercise, conversion wr exchange per
share of underlying Common Stock is fess than or equal to the per ghare considsration for the
Additionsi Stock which bas given riss to the Conversion Price adjustment being calculated.

(B} No adfustment of the Conversion Price for the
Series A Preferred Stock shall be made in an amount Jess than one cont per share, provided thet
oy adpustments which ane oot required to be made by reason of this sentence shall bet carried
forward snd shall be either taken into account in any subsequent adjustment made prior to three
years from the date of the evmtgwmgmmmeadjumembemgm forward, or shali be
made &t the end of three yewrs from the date of the cvent giving rise to the adjustment being
curried forweard. Except 1o the limited extent provided for in Sections (EX3) and {BY4); no
adjustment of such Conversion Price pursiant to this Section 4(dX1) shall have the effect of
increasing the Conversion Price abwove the Conversion Price in effect immediately prior to such
adpustmend.

() Inthe case of the issuance of Commen Stock for
cash, the consideration shall be deemed to be the amount of cagh paid therefor before deducting
any reasonable discounts, comumissicns or other sxpeuses alfowed, paid or incurred by the
Carporstion for any underwriting or otherwise in connection with the issuancs z2od sale thereof.

(D} Inthe case of the isguance of the Common Stock for
& consideration in whole or in part other than cash, the consideration other than cash shall be
deemed 1o be the fair value thereof as determined by the Bosrd of Directors frrespective of any
scoounting treatment.

{E} I the case of the issuance (whether before, on or
after the apphmbic Purchase Date) of options to purchase or rights to subscribe for Common
Stock, securities by their terms convertible into ot exchangeable for Common Stock or options o
purchase or rights to subscribe for such canvertible or exchangesble securitics, the following
provisions shall spply for all purposes of this Section €d)(i) snd Section ${OED

{1)  The sggvegaie mevimum pumber of thares
of Common Stock deliverable upon exercise {assuming the satisfxtion of any conditions o
exervissbility, inchuding without imitation, the passage of time, but without taking into account
potential antidilution adiustments) of soch options 1o purchase or rights o subscribe for Common
Stock shajl be deemed to bave boen issuad at the time such opticns or rights were issued and for
& considerstion equal to the consideration (determined in the manger provided in Sections
HAAHC) and (GHIKDW, if any, received by the Corporstion upon the issuance of such options or
rights phas the minimum exercize price provided in such options or rights {without taking into
wcount petential antidifution adjustments) for the Common Stock covered therehy,

DOCIRFIK10380Y
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{2}  The sggregate maximum number of shares
of Commen Stock deliverable upon conversion of or in exchange (assuming the satisfaction of
any conditions to convertibility or exchangeability, inclading, without limitation, the pascage of
tine, but without taking inte account petential antidilution adjustments) for any such convertible
or exchangeabis securities or upon the exercise of options to purchase or rights to subscribe for
such convertible or exchangeable securities and subsequent conversion or exchangs thersof shall
b deemed o have been tssued at the time such securities were issued or such options or rights
were issued and for a considerstion equal to the congideration, if any, received by the
Corporation for any such securities: and related options or rights {excluding sny cash received on
account of sctrued interest or sccrued dividends), plus the minirnum additionsd consideration, if
0y, to be receivad by the Corporation (without taking into account potential antidilution
adjustments} upon the conversion or exchangs of such securities or the exercize of any reluted
aptions or rights {the consideration in each case to be deteomined in the manner provided in
Sections {OHHC) and (D).

(3}  Inthe event of any change in the number of
shares of Common Stock deliverable or in the consideration payable to the Corporation upon
exercise of such options or rights or upon conversion of or in exchange for such conventible or
exchangeable securities, ncluding, but not Hmited to, & change resulting frown the antidilution
provisions thereof, the Conversion Price of the Series A Preferrad Stock, o the extent in any way
affected by or somputed using such options, rights or securitics, shall be recompuied except to
the extont otherwise recomputed to reffect such changes pursnant to xnother subsction of this
Section 4 {o reflzet such change, but po further adjustuent shall be made for the actual fssuance
of Common Stock or any payment of such consideration upon the exsxvise of any such options or
rights or the conversion or exchange of such securities,

{4)  Upon the expiration of any such options of
rights, the termination of any such rights 1o convert o exchunge or the expiration of any options
ar rights relsted to such convertible or exchangeable xecurities, the Conversion Price of the
Series A Prefarred Stock, to the extent in any way affected by or computed nsing such options,
rights or sccurities ot options or rights related 1o such securities, shall be recomputed to reflect:
the fvsuanees of only the sumbes of shares of Commeon Stock (and convertible or sxchangesble
securities which remain in effect) actually dssusd upon the axercise of such options or rights,
upon e conversion or exchange of such securities or upon the exsrcise of the options or vights
velated o such socurities.

(5} - The number of shares of Common Stock
deemed issuad and the consideration decmad paid therefor pursuant to Sections YAKINEXT} and
{2} shall be appropristely adjusted to reflect any change, termunstion or expiration of the type
described i cither Section HEINEX3) o (&),

G “Additional Stock” shall mean aay shares of Common

Stk issued {or desmed to have been fxsued purnunt to Section 4(dXIXE)) by the Corporstion
aftey the Purchage Date) other than

DOCRIPT:S163803 8
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. (A} Common Stock ixsusd pursuant to a tansaction
deseribed in Section 4{d¥iii} heraof,

(B}  Upto an aggregate of 1,430,000 shares {as sdjusted
1o reflect ransactions desceibed in Section ${d)ii) or (¥} hereo§) of Common Stock {or options
therefor), net of any repurchases of such shares of Commaosn Stock and of any cancedlations,
exchanges or expintions of options for such shares of Common Stock, issuable or issued to
smployess, consultants or direclors of the Corpotation pursuant 1o & stock option plan, restrivted
stock plan or other sgreement approved by the Board of Directors of the Corporation,

(O Shares of Commen Stock issued o issuable upon
conversion of the Series A Preferred Stock, and

{13} Shares of Common Stock issued or issusble i &
public offering prior (o or in connection with which all outstanding shares of Series A Preferred
Steek will be converted to Commen Steck,

(i} Inthe event the Carporation should af any time or from
time o ume after the Purchase Date fix 2 record date for the effectuation of & split or subdivision
of the outstanding shares of Commeon $tock or the detexmination of holders of Cotnmon Stock
entitied o recoive a dividend or other disaibution paysble in additional shares of Cornon Stack
oy other sacurities or rights convertible into, or antitling the holder thereof to receive directly or
wdirertly, additional shares of Commen Stock (heroinafter referred to as “Corumep Stock
Eguivalents”) withowt payment of any considerstion by such holder for the sdditional shares of
Cammon Stock or the Common Stock Fquivalents including the additional sharcs of Contrmon
Stock 3suably upon conversion or exercise thereof}, then, &5 of such record date {or the date of
such dividend distribution, split or subdivision if no record date is fixed), the Conversion Price of
the Series A Preferrad Stock shall be appropriately decreased so that the numbes of shares of
Comman Stock issusble on conversion of each share of Series A Preferred Stock shall be
wnerersed in proportion to such increase of the sggregate of shares of Common Stock outstanding
sod those 1eniable with respect to such Common Stock Bquivalents with the pumber of sharss
izsusble with respect o Commen Stock Equivalents determined from time o time in the marmer
provided for desmad isyuances in Section 4dXINE).

(v} If the number of shares of Common Stock
sutstanding at any tme afler the Purchase Date is decreasad by & combination of the outstanding
shares of Comumon Stock, then, following the record date of such combingtion, the Conversion
Price for the Series A Preferrd Stock shall be appropriately incresssd so that the mumber of
shures of Common Stock issuable on conversion of each share of such series shall be dacreassd
in proportion 1o such decrease in outstanding shares,

(e} Qther Distribations. In the event the Corporation shall doclare «
distribution payeble in securities of other persons, evidences of indebtodniess issued by the
Lorporation of other persons, assets (excluding cash dividends) or options or rights not referred
to in Section 4(d)(iif}, then, in exch such cusc for the purpose of this Section 4(¢), the holders of
Series A Proferred Stock shail be emitled to 2 proportionste shars of any such distribution as
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tbaughthqmrethchaidmofthcnum&mof;huuaiﬂam&%uﬁ&cﬁmm&»
which thelr shares of Prefacred Stock are convertible as of the record date fixad for the
detmmnm ef the holders of Cammm Staok ef the Cmmm mﬁeﬁ ﬁo mve xm:ix

: dmm’i:msm R

upon mmvmmu cf’ s&wh m&mﬁm ﬁ:c munbetof shm af‘:wek or atkct mﬁm ot
‘ § v-mwinduhoi&n:af(:amsmmm&w
ofL &tmymchcase,

: ; » o ‘ther ath wmmmm
' mw:mafmsecﬁmat(mwngdjmuoimmﬁimdannmmmm
mﬁ«ofﬁaxupmhmhhmwmctﬁn&m&&?mmm;mﬁu
mh@ﬁieaﬁ&thumw&uwmmgmwk .

&Mm mCerpmﬂmwﬁlmt,hyammMoﬁu
Cmﬁwc of Incorpamnaa o through aay mzsmzam recupitalization, transfer of assets,
consclidation, merger, digsolution; issue or sale of secuxition or any other voluntary sction; avoid
or ssek 10 avoid the ebzsrvance or perfornsnce of sy of the terms to be obsarved or performed:
hersander by the Corporstion, but will at ali timet in good faith assist in the carrying out of all
the provisions of this Sextion 4 and in ihe taking of all suck sction a% may be necassmy or
Wg&nﬁemaﬁwm pmtw&theﬁonmankxghﬁsuf the bolders of Preforred Stock:g:inst
impalrzaent

£y HoFractonal Shares gud Certificats 15 to Adjustrpents. .

a Neo M@&Mﬁﬂiﬁemﬁwﬂwmvm of
myzh:remshwoftﬁa Series A Prefurred Stock, and the munber of shares of Common Stock
to be isvued shall be rounded down to the nesrest whole share: Whether or not fractional shures:
e asuabls mamhmmmsﬁﬂb«é&m&wwbmufmemmmotm
of Series A Preferred Stock the bolder is at the time converting inte Common Stock and the
oumber of shares of Common Stock issuable upon such aggrogate conversion.

(i) Upon the ocourrence of each adjustment o readjustment of
ﬁu%mm?nwafﬁaaa&ﬁefmﬁ&mkm&a&uﬁwﬁmkthoCorpmﬁm.u
its sxpense, shall promptly compute sech adjurtment or readiustment in sccordance with the:
terms hereaf wnd prepare and furnish to sach bolder of puch Preferred Stock 8 certificate setting
forth sucli adjustaeant of readiustment and showing iy detail the facts spon which such -
adjunment or readjustment is based.. The Corporation shall, upon the written reqoest af soy time
of any holdar of Series & Preforred Stock, furnish or cause to be fumithed to such bolder a like
certificate serting forth {A) such adjncrment and readjustment, (§) the Conversion Price for the
Senies A Preferred Stack st the tims in offect; M{C}ﬁwmwofmof&:mmsm
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sod the amaunt, if any, of other property which af the time would b received upon the
conversion of a share of the Series A Preferred Stock.

{1} Notices of Record Date. In the event of sy taking by the
Corporation of a record of the holders of ay class of securities for the purpose of datermnining
the holders thereof who are entitiad {o reccive any dividend {other than & cash dividend) or other
distribation, aoy right to subscribe for, purchase or otherwise scquire any shares of stock of any
class ur any other seourities or propetty, or to receive any other right, the Corporation shall mail
to each holder of Series A Preferred Stock, at leaxt 20 days prior to the dale specified therein, &
notice specifying the date on which any such resord is to be taken for the purpose of such
dividend, distribution or right, and the smount snd chameter of such dividend, distribution or
right.

{3 Regervation of Stock Issyable jor. The
Corporation shall at all times reserve and koep zvailable out of its suiborized but unissued ghares
of Common Stuck, solely for the purpose of oifecting the conversion of the shares of the Serics A
- Preferved Stock, such mumber of its thares of Commen Stock 25 shall from time 1o time be
sufficient 1o effect the conversion of all ourstanding shares of Saries A Preferred Stocks and if at
xny S the number of authornized bt unissued shares of Common Stock shall not be sufficient
t effect the conversion of & then outstanding shares of Series A Preferred Stock, in addition to
such other remedies as shall be available to the holder of such Preferred Stock, the Corperation
will take such corporate action as ray, i the opinion of its counsel, be necessary to increase its
wutherized but unissued shares of Comumon Stock (0 such number of shares s shall be sufficient
for such purposes, inchuding, without Emitation, engaging in best efforts to obtuin the requisite
stockbolder spproval of any necessary amendment to this Centificate,

{k}  Noticss. Any notice required by the provisions of this Section 4 1o
be given o the holders of shares of Series A Preferred Stock hall be deemed given if deposited
in the United States mail, postage prepaid, and sddressed 1o each bolder of record at his addrese
appeaning on the books of the Corporation,

5, Yoting Righre,

(2} Series A Freferred Stock. Bxeept a3 otherwiss required by law
and excopt Wil roupect 1o the elsction of dirvetors in accordance with Subsoction {c} below, the
Salders of each share of Series A Preferred Stock shall be entitled 1o the number of votes equal to
e mumber of shares of Common Stock into which such share of Series A Prefesred Stock could
be converted on the record date for the vote or consent of stockholders and shall have vatng
rights and powers aqual to the voling rights and power of the bolders of Common Stock. The
holder of each share of Series A Preferred Stock shall be satitled 1o notice of any stockholders’
meeting in sccordance with the Bylaws of the Corporation and shall vate with holders of the
Commeon Stock upon any and all matters submitted to & vote of stockbolders, except thase
maiters roquired by law or tug Certificate 10 be submitted to 3 class or series vote.

by Lommon Stock. Except as otherwise roquired by lew and except
with respoct 10 the slection of directors in scoordance with Subsaction {¢} below, the holders of
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each share of Common Stock shall be entitled to one vote per share for each share of Common
Stock hed by such holder on the record date for the vote or consent of stockholders. The holders
of ench share of Common Stock shall be eatitled to notice of any stockholder’s meeting in
sceardance with the Bylaws of the Corporation and shall vote as & single class upon any and all
matters pubmited to 2 vote of stockholders, except those matters required by law o this-
Certificate 1o be subraitted to & class of series vote,

: (e} estion of Dirsstor. The holdets of Series A Preferred Stock,
voting as & single class, shail have the right to elect one director; aud the bolders of Coramon
Stock and Series A Preferred Stock, voting as a single class, shall have the right to elect all
remaining directors, in cach case at each meeting or pursnant o ¢ach consent of the Company’s
gtocicholders for the electicn of direetors.

5. Eratective Provisions. Subject t the rights of sexies of Preferred Stock
whick may from fime o time coyos into existence, so long &# any shares of Series A Preferred
Stock sre ontstanding, the Corporstion shall not without first obtaining the approval (by vote or
written consent, a2 provided by law) of the holders of at least 2 majority of the then cutstanding
shares of Preforved Stock, voting together a5 & class:

{@)  sell, convey or otherwise dispose of sil ox substantially all of its
sropesty or business or merge into or consolidate with any other corporation (other than &
wholty-owned business subsidiary corporation) or effect any other transaction or savies of related
transactions in which more than ffty pefcent (50%) of the voting power of the Corporstion is
disposed of, provided that this Section 6(3) shall not spply to a merger effected sxchusively for
the purpose of changing the domicile of the Corporation);

(&)  alter or change ths rights, preferences or privileges of the shares of
Seriss & Preferred Stock so as to affect adversely the shares of such series;

(€} increase or decrease (other thun by redemption or conversion) the
total nuzmber of authorized shares of Sexies A Preferred Stocks .

(4} suthorize or ixsue, or obligate itself fo issue, any other equity
security, including sny other secuxity convertible into or exercivable for any squity securnity,
having 3 preference over, of being on 2 pazity with, the Series A Preferred Stock with raspoct 1o
votiag, dividends, conversion or upon liquidation; oe

fe}  redeem, purchase or otherwise acquire (or pay into or set funds.
aside for & sinking fund for such parpose) any share or shages of Preforred Stock or Commen
Stock: provided, however, that this restriction shall not spply to the repurchase of abares of
Common Stoek from smployese, officers, directors, consultamnts or other persons pesforming
services for the Corporation or sny subsidiary pursuant 10 agreements under which the
Corporation has the option 1o repurchase stch shares a2 cost upon the scctrence of iermination
of emploviment or ather serviess; provided however, that such repurchases shail not exceed
£150,000 in any twelve month period; or
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(¢ amend the Corporation’s Certificate of Incorporation or hylaws,

7. Statys of Hedoemed of Converted Stock. In the cvent any shares of

Preforred Stwek shall be redeemad pursuant to Section 3 or converted pursuant to Section 4
heveof, the shares 5o radetmned or converted shall be cancelled and shall not be issusble by the
Corporation. This Certificate of Incorporation of the Corporstion shall be appropriately amended
> sifect the correspoading reduction in the Corporation’s authorized capital stock.

£} Common St
1. Divi ehis. Subject to the prior rights of holders of all classes of
stack at (he time qu!stamﬁmg }mrmg prior rights as 1o dividends, the holders of the Common
Stock shall be cntided (o receive, when and as declared by the Board of Directors, ot of sny
assets of the Cuorporation logally available therefor, such dividends 15 may be declsred from time
to time by the Board of Directors.

2 Liguidation Rights. Upon the liquidation, dissclution or winding up of
the Corporation, the assews of the Corporation shall be distributed as provided in Section 2 of

Article IV(B).

3 Vyting Rirhty. The holder of each share of Common Stock shalf have the
voung rights as are spacified in Section 5 of Article IV(R),

ARTICLE V

The Board of Directors of the Carporation s expressly authorized to make, alter or repesl
B ;@ams of the Corporation.

ARTICLE V1

Elections of directors need not be by written ballot unless otherwise provided in the
Bylaws of the Corporation.

ARTICLE vIX

i’,&} Ta the fullest extent penmitied by the Delaware General Corporaton Law, as the
| swme eXisth oF &y may hereafier be amended, 2 director of the Corporation shall not be personally
liable 1o the Corporation or its stockholders for monetary damages for breach of fiduciary duty ss

# director,

(B}  The Corporation shall indernnify w the fullest extent pevmitted by law any person
rade of threatened to be made 2 party 0 an sction or procseding, whether criminal, civil,
sdrninistrative or nvestigative, by réason of the fact that he, his testator or intestate is or was &
director or officer of the Corporation o any predecesser of the Corporstion, or serves or served st
sny other enterprise as @ director or officer at the request of the Corporation or any predecessor to
the Corporation.
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(C)  Neither any amendment nor repeal of this Article VI, nor the adoption of any
provision of the Corporation’s Certificate of Incorporation inconsistent with this Aricle VIL,
shall climinate or reduce the effect of this Article VI in respect of any mutier acetrring, of any
action or procesding scoruing or arising or that, but for this Article VI would accrus or arise,
prior to such amendment, repeal or adoption of an inconsistent provision.
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The foregoing First Amended and Restated Certificate of Incorpocation has beey duly
adopled by this Corporation’s Board of Directors and stockholders in accordance with the
applicable provisions of Sections 228, 242 and 245 of the Genersl Corporation Law of the State
of Delawars, :

Executed ut Mountain View, California, on the 29th day of QOvtober, 2002,

David A, Auerbach, Secretary
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adopted by this Corporation’s Board of Directors and stockbolders in accordance with the-
applicable provisions of Sections 228; 242 xnd 245 of the General Corporation Law of the State:

Executed at Mountain View, Califomia; on the 20th day of October, 2002,

Joseph K. Jachinowsk, President
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