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Delaware ...

The ‘First State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF AGREEMENT OF MERGER, WHICH MERGES:

"MEDIATILE COMPANY", A CALIFORNIA CORPORATION,

WITH AND INTO "THE MEDIATILE COMPANY" UNDER THE NAME OF "THE
MEDIATILE COMPANY", A CORPORATION ORGANIZED AND EXISTING UNDER
THE LAWS OF THE STATE OF DELAWARE, AS RECEIVED AND FILED IN THIS
OFFICE THE TWENTY-SECOND DAY OF DECEMBER, A_.D. 2005, AT 5:35

O'CLOCK P_M.

SN SR

Jeffrey W. Bullock, Secretary of State T
4008642 8100M AUTHENTTCATION: 0610121
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State of D=laware
Secretary of State
Division of Corporations
Delivered (05:35 PM 12/22/2005
FILED 05:35 PM 12/22/2005
SRV 051055288 - 4008642 FILE

AGREEMENT AND PLAN OF MERGER
OF THE MEDIATILE COMPANY
A DELAWARE CORPORATION
AND
A CALIFORNIA CORPORATION

THIS AGREEMENT AND PLAN OF MERGER dated 28 of December 22, 2005, (the
“Agreement”) is between The MediaTile Company, a Delawarc corporation (“MediaTile-
Delawarc™) and The MediaTile Company, 8 California corporation (*MediaTile-California™).
MediaTile-Delaware and MediaTile-California are sometimes referred to herein as the “Constituent
Corporations.”

RECITALS

A, MediaTile-Delaware is a corporation duly organized and existing under the laws of
the State of Delaware and has an authorized capital of 31,797,000 shares, 25,283,000 of which are
designated “Common Stock”, $0.001 par value, and 6,514,000 of which are designated “Preferred
Stock,” $0.001 par valuc. All of the authorized shares of Preferred Stock are designated “Series A
Preferred Stock.” As of the date of this Agreement, 1,000 shares of Common Stock are issued and
outstanding, all of which were held by MediaTile-California. No shares of Preferred Stock are
outstanding.

B.  MediaTile-California is a corporation duly organized and existing under the laws of
the State of California and has en authorized capital of 158,985,000 shares, 126,415,000 of which -
are designated “Common Stock,” no par value, and 32,570,000 of which arc designated “Preferred
Stock,” no par value. Al of the authorized shares of Preferred Stock are designated “Series A
Preferred Stock.™ As of December 22, 2005, 33,184,000 shares of Common Stock and 16,050,141
shares of Scries A Preferred Stock were issued and outstanding.

C. The Board of Directors of MediaTile-California has determined that, for the purpose
of effecting the reincorporation of MediaTile-California in the State of Delaware, it is advisable and
in the best interests of MediaTile-California that MediaTile-Califoria merge with and into
MediaTile-Delaware upon the terms and conditions herein provided.

D.  The respective Boards of Directors of MediaTile-Delaware and MediaTile-California
have approved this Agreement and have directed that this Agreement be submitted to a vote of their
respective stockholders and executed by the undersigned officers.

NOW, THEREFORE, in consideration of the mutual agreements and covenants set forth
herein, MediaTile-Delaware and MediaTile-California hereby agree, subject to the terms and
conditions hereinafter set forth, as follows: '
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1. MERGER

1.1 Merger. In accordance with the provisions of this Agreement, the Delaware General
Corporation Law and the California General Corporation Law, MediaTile-California shall be merged
with and into MediaTile-Delaware (the “Merger™), the separate existence of MediaTile-California
shall cease and MediaTile-Delaware shall be, and is herein sometimes referred as, the “Surviving
Corporation,” and the name of the Surviving Corporation shall be The MediaTile Company.

1.2  Filing and Bffectiveness. The Merger shall be completed when the following actions
shall have been completed: :

(a)  This Agreement and Merger was adopted and approved by the stockholders of
each Constituent Corporation in accordance with the requircments of the Delaware General

Corporation Law and the California General Corporation Law on December 15, 2005 and
December 15, 2005, respectively;

(b)  All of the conditions precedent to the consummation of the Merger specified
in this Agreement shall have been satisfied or duly waived by the party entitled to satisfaction
thereof;

(©)  Anexecuted Agreement and Plan of Merger meeting the requirements of the
Delaware General Corporation Law shall have been filed with the Secretary of State of the State of
Delaware; and

(d)  An executed Agrecment and Plan of Merger meeting the requirements of the
Celifornia Corporations Code shall bave been filed with the Secretary of State of the State of
California.

Pursuant to Section 252 of the Delaware General Corporation Law and Section 1108
of the Califomia Corporations Code, the date and time when the Merger shall become effective,
shall be the date upon which subsections (a), (b) and (¢) of this Section 1.2 are satisfied and as to
MediaTile-California on the day subsection (d) is satisfied, is herein called the “Bffective Date of the
Merger.,”

1.3 Effect of the Mcrger. Upon the Effective Date of the Merger, the separate cxistence
of MediaTile-California shall cease and MediaTile-Delaware, as the Surviving Corporation, (i) shall
continue to possess all of its assets, rights, powers and property as constituted immediately prior to
thc Effective Date of the Merger, (ii) shall be subject to all actions previously taken by its and
MediaTile-California’s Board of Directors, (jii) shall succeed, without other transfer, 1o all of the
asscts, rights, powers and property of MediaTile-Califomia in the manner more fully set forth in
Section 259 of the Delaware General Corporation Law, (iv) shall continue to be subject ta all of the
debts, liabilities and obligations of MediaTile-Delaware as constituted immediaicly prior to the
Effective Date of the Merger, and (v) shall succeed, without other transfer, to all of the debts,
Liabilities and obligations of MediaTile-California in the same manner as if MediaTile-Delaware had
itself incurred them, all as more fully provided under the applicable provisions of the Delaware
General Corporation Law and the California Corporations Code.

3200015_1.D0C . | -2~
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II. CHARTER DOCUMENTS, DIRECTORS AND OFFICERS

2.1  Certificate of Incorporation. The Certificate of Incorporation of MediaTile-Delaware
as in effect immediately prior to the Effective Date of the Merger shall continue in full force and
effect as the Certificate of Incomporation of the Surviving Corporation until duly amended in
accordance with the provisions thereof and applicable law.,

22  Bylaws. The Bylaws of MediaTile-Delaware as in effect immediately prior to the
Effective Date of the Merger shall continue in full force and effect as the Bylaws of the Surviving
Corporation until duly amended in accordance with the provisions thereof and applicable law.

23 Directors and Officers.  The directors and officers of MediaTile-California
immediately prior to the Effective Date of the Merger shalt be the directors and officers of the
Surviving Corporation until their successors shall have been duly elected and qualified or unti] as
otherwise provided by law, the Certificate of Incorporation of the Surviving Corporation or the
Bylaws of the Surviving Corporation.

1. MANNER OF CONVERSION OF STOCK

3.1 MediaTile-California Common Shares. Upon the Effective Date of the Merger, cach
five (5) shares of MediaTile-California Common Stock, issued and outstanding immediately prior
thereto shall by virtue of the Merger and without any action by the Constituent Corporations, the
holder of such shares or any other person, be converted into and exchanged for one (1) fully paid and
nonassessable share of Common Stock, $.001 par value, of the Surviving Corporation. No fractional
share interests of Surviving Corporation Common Stock shall be issued. Any fractional share
interests to which a holder would otherwise be entitied shall be rounded down to the nearest whole
number. ' .

32  MediaTile-California Preferred Shares.

(a)  Upon the Effective Date of the Meger, each five (5) shares of Series A
Preferred Stock of MediaTile-California, no par value, issued and outstanding immediately prior to
the Merger, which shares are convertible into such mumber of shares of MediaTile-California
Common Stock as set forth in the MediaTile-Califomis Amended and Restated Articles of
Incorporation, as amended, shall by virtue of the Mcrger and without any action by the Constituent
Comporstions, the holder of such shares or any other person, be converted into or exchanged for one
(1) fully paid and nonassessable share of Series A Preferred Stock of the Surviving Corporation,
$0.001 par value, respectively, having such rights, preferences and privileges as sct forth in the
Certificate of Incorporation of the Surviving Corporation, which share of Series A Preferred Stock
shall be convertible into shares of the Surviving Corporation’s Common Stock, $0.001 par value,
based on a one-to-one ratio, subject to adjustment pursuant to the terms of the Certificate of
Incorporation of the Surviving Corporation, which is the same ratio as such share of MediaTile-
California Series A Preferred Stock was so convertible into shares of MediaTile-Califomia Common
Stock immediately prior to the Effective Date of the Merger. No fractional share interests of
Surviving Corporation Series A Preferred Stock shall be issued. Any fractional share interests to
which a holder would otherwise be entitled shall be rounded down to the nearest whole number.

3200045_1.DOC . 3.
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3.3 iaTi ifornia Options

(@ Upon the Effective Date of the Merger, the Surviving Corporation shall
assume the obligations of MediaTile-California under, and continue, the 2004 Stock Plan and all
other employee benefit plans of MediaTi ifornia. Each outstanding and unexercised option and
warrant exercisable for MediaTile-California Common Stock or MediaTile-California Preferred
Stock shall become, subject to the provisions in paragraph (c) hereof, an option or warrant
exercisable for the Surviving Corporation’s Common Stock or Preferred Stock, respectively, on the
basis of one (1) share of the Surviving Corporation’s Common Stock or Preferred Stock, as the case
may be, for each five (5) shares of MediaTile-California Common Stock or Preferred Stock, as the
case may be, issmblepmnmmanymhopﬁonorwmam,onmemeumsmdcmdiﬁom and
at an exescise price equal to five (5) times the exercise price applicable to any such option or warrant
at the Effective Date of the Merger. This paragraph 3.3(a) shall not apply to MediaTile-California
Common Stock or Prefared Stock. Such Common Stock and Preferred Stock are subject 1o
paragraph 3.1 and 3.2, respectively, hereof.

(®) A number of shares of the Surviving Corporation’s Common Stock and
Preferred Stock shall be reserved for issuance upon the exercise of options, warrants, stock purchase
rights and convertible sccuritics equal to the number of shares of MediaTile-California Commeon
Stock and MediaTile-California Preferred Stock so reserved immediately prior to the Effective Date
of the Merger divided by five (5).

(c) Themmedopﬁonsmdwmntsshallnotuﬁiﬂemyholderthmoftoa
fractional share upon exercise or conversion. Any fractional share interests to which a holder of an
assumed option or warrant would otherwise be entitled upon exercise or conversion shall be rounded
down to the nearest whole number and the exercise price shall be rounded up to the nearest whole
cent.

34 MediaTile-Delaware Common Stock. Upon the Effective Date of the Merger, each
share of Common Stock, $.001 par value, of MediaTile-Delaware issued and outstanding
immediately prior thereto shall, by virtue of the Merger and without any action by MediaTile-
Delaware, the holder of such shares or any other person, be canceled and returned (o the status of
authorized but unissued shares.

3.5  Exchange of Certificates. Afier the Effective Datc of the Merger, cach holder of an
outstanding certificate representing shares of MediaTile-California Common Stock or Preferred
Stock may be asked to surrender the same for cancellation to an exchange agent, whose name will be
delivered 1o holders prior to any requested exchange (the “Exchange Agent”), and each such holder
shall be entitled to receive in exchange therefor a certificate or certificates representing the number
of shares of the Surviving Corporation‘s Common Stock or Preferred Stock, as the case may be, into
which the surrcndered shares were converted as herein provided. Until so sumrendered, each
outstanding certificate theretofore representing shares of MediaTile-California Common Stock or
Preferred Stock shall be deemed for all purposes to represent the number of shares of the Surviving
Corporation’s Common Stock or Preferred Stock, respectively, into which such shares of MediaTile-
California Common Stock or Preferred Stock, as the case may be, were converted in the Merger,
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The registered owner on the books and records of the Surviving Corporation or the
Exchange Agent of any such outstending certificate shall, until such certificate shall have been
surrendered for transfer or conversion or otherwise accounted for to the Surviving Corporation or the
Exchange Agent, have and be entitled to exercise any voting and other rights with respect to and to
receive dividends and other distributions upon the shares of Common Stock or Preferred Stock of the
Surviving Corporation represented by such outstanding certificate as provided above,

Each cerificate representing Common Stock or Preferred Stock of the Surviving
CorpomtionsoisswdinmeMergu'Mbwthelm1egmds,ifmy,withrupecttothe
restrictions on transferability as the certificates of MediaTile-California so converted and given in
exchange therefore, unless otherwise determined by the Board of Directors of the Surviving
Corporation in compliance with applicable laws,

If any certificate for shares of the Surviving Corporation’s stock is to be issued in a
name other than that in which the certificate surrendered in exchange therefor is registered, it shall
be a condition of issuance thereof that the certificate s0 surrendered shall be properly endorsed and
otherwise in proper form for transfer, that such transfer otherwise be proper and comply with
applicable securities laws and that the person requesting such transfer pay to the Exchenge Agoent
any transfer or other taxes payable by reason of issuance of such new certificate in a name other than
that of the registered holder of the certificate surrendered or establish to the satisfaction of the
Surviving Corporation that such tax has been paid or is not paysble.

IV. GENERAL

41 v of MediaTile- are, MediaTile-Delaware covenants and agrees that it
will, on or before the Effective Date of the Merger: _

(@)  Qualify to do business as a foreign corporation in the State of California and
in connection therewith irrevocably appoint an agent for service of process as required under the
provisions of Section 2105 of the California General Corporation Law.

{b) File any and all documents with the California Franchise Tax Board necessary

for the assumption by MediaTile-Delsware of all of the franchise tax liabilities of MediaTile-
California.

(c) Take such other actions as may be required by the California General
Corporation Law. .

42  Further Agsurances. From time to time, a3 and when requited by MediaTile-
Delaware or by its successors or assigns, there shall be executed and delivered on behalf of
MediaTile-California such deeds and other instruments, and there shall be taken or caused to be
taken by it such further and other actions as shall be appropriate or nccessary in order to vest or
perfect in or conform of record or otherwise by MediaTile-Delaware the title to and possession of all
the property, interests, agsets, rights, privileges, immunitics, powers, franchises and authority of
MediaTile-California and otherwise to carry out the purposes of this Agreement, and the officers and
directors of MediaTile-Delawarc are fully authorized in the name and on behalf of MediaTile-

California or otherwise to take any and all such action and to execute and deliver any and all such
deeds and other instruments. ,

3200015_] DOC -5-
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43  Abandommeni. At any time before the Effective Date of the Mesger, this Agreement
may be terminated and the Merger may be abandoned for any reason whatsoever by the Board of
Directors of either MediaTile-California or of MediaTile-Delaware, or of both, notwithstanding the
approval of this Agreement by the shareholders of MediaTile-California or by the sole stockholder
of MediaTile-Delaware, or by both,

44 Amendment. The Boards of Directors of the Constitucnt Corporations may smend
this Agreement at amy time prior to the filing of this Agreement (or certificate in lieu thereof) with
the Secretary of State of the State of Delaware, provided that an amendment made subsequent to the
adoption of this Agreement by the stockholders of either Constituent Corporation shall not: (1) alter
or change the amount or kind of shares, securities, cash, property and/or rights to be received in
exchange for or on conversion of all or any of the shares of any class or series thereof of such
Constituent Corporation, (2) alter or change any term of the Certificate of Incorporation of the
Surviving Corporation to be effected by the Merger, or (3) alter or change any of tho terms and
conditions of this Agreement if such alteration or change would adversely affect the holders of any
class or series of capital stock of any Constituent Corporation.

4.5  Registered Office. The registered office of the Surviving Corporation in the State of
Delaware is 160 Greentree Drive, Suite 101, Dover, County of Kent, Delaware 19904. The name of
the Corporation’s registered agent is National Registered Agents, Inc.

46 Agrcement. Executed copies of this Agreement will be on file at the principal place
of business of the Surviving Corporation at 59500 Builer Lane, Scotts Valley, California 935066, and
copies thereof will be fumished to any stockholder of either Constituent Corporation upon request
and without cost.

47  Governing Law. This Agreement shall in all respects be construed, interpreted and
enforced in accordance with and govemed by the laws of the State of Delaware and, so far as
applicable, the merger provisions of the California General Corporation Law.

[Remainder of Page Intentionally Left Blank]
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mwmmm.ﬁwamuw:mmmme:
the resclutions of tha Boand of Direchrs of MadisTilo-Delaware MadisTile-Califtwtia
%WuwdmdﬂMWwamwm

therounto duly axthorized.
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mwnmsswnmnor.ﬁuymuﬂmaummmmqud
by the resolutions of the Board of Directors of MadisTile-Delsware and MediaTile-Califomia 18
Myuumdmbhlfofumﬁmmmnﬁmdmwﬁwwomm

thereunto duly suthorized.
THE MEDIATILE COMPANY
2 Californis corporation

By:

Keith Kelsen, Prasident and Chief
Executive Offioer

vt Koo
Secretary .
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