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SUBMISSION TYPE: CORRECTIVE ASSIGNMENT

NATURE OF CONVEYANCE: Corrective Assignment to correct the Assignee's name from "BRAINSPCE
CORPORATION" to "BRAINSPACE CORPORATION" due to a typo
previously recorded on Reel 005261 Frame 0556. Assignor(s) hereby
confirms the CHANGE OF NAME.

CONVEYING PARTY DATA
Name Formerly Execution Date Entity Type
PureDiscovery Corporation 08/23/2013 CORPORATION: TEXAS

RECEIVING PARTY DATA

Name: Brainspace Corporation
Street Address: 2130 Commerce Street
City: Dallas

State/Country: TEXAS

Postal Code: 75201

Entity Type: CORPORATION: TEXAS

PROPERTY NUMBERS Total: 3

Property Type Number Word Mark
Serial Number: 85509812 BRAINSPACE ~
Serial Number: 85683980 PUREDISCOVERY o
o
Serial Number: 86058471 BRAINSPACE 3
o

CORRESPONDENCE DATA S
Fax Number: 2146594832 8
Correspondence will be sent to the e-mail address first; if that is unsuccessful, it will be sent @
using a fax number, if provided; if that is unsuccessful, it will be sent via US Mail. T
Phone: 214-659-4578 =
Email: nealk@akllp.com
Correspondent Name: Michele P. Schwartz
Address Line 1: 1717 Main Street
Address Line 2: Suite 3700
Address Line 4: Dallas, TEXAS 75201

ATTORNEY DOCKET NUMBER: 213796

NAME OF SUBMITTER: Michele Schwartz

SIGNATURE: /Michele Schwartz/

DATE SIGNED: 07/25/2014

Total Attachments: 41
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‘iPureDiscovery Corporation §§08/23/2013 ’CORPORATION: TEXAS
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Property Type
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Phone: 214-659-4578
Email: nealk @akllp.com

Correspondence will be sent to the e-mail address first; if that is unsuccessful, it will be sent
via US Mail.

Correspondent Name: Michele P. Schwartz
Address Line 1: 1717 Main Street
Address Line 2: Suite 3700
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John Steen
Secretary of State

Corporations Section
P.O.Box 13697
Adustin, Texas 787113697

Office of the Secretary of State

CERTIFICATE OF FILING
OF

Brainspace Corporation
BO0267676

[formerly: PureDiscovery Corporation]
The undersigued, as Secietary of State of Texas, hereby certifies that a Restated Cextificate of Formation
for the above named domestic for-profit corporation has been received i this office and has been found
to cordform to the applicable provisions of law.
ACCORDINGLY, the undersigned, as Secretary of State, and by virtue of the authorify vested in the

_secretary by law, bereby issues this certifieste evidencing filing effective on the daie shown below.

Dated: 08/23/2013

Effectiva: 08/23/2013

John Steen
Secretary of State

Comre visit us on the Internet at hitp /iwww.sos.state s/
Phone: (512) 463-5555 Fary (512)463-5709 Diab 7-1-1 for Relay Serviees
Prepared by: Virginia Tobias THH 10313 Docurment: 49737195000%
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FILED
inthe Office of the
Secretary of Stale of Texas

AMENDED AND RESTATED AUG 23 201
CERTIFICATE OF FORMATION OF , _
PUREDISCOVERY CORPORATION  Corporations Section

{# Texas for-profit corporation}

Pursuant to the provisions of Sections 3.057, 3.058, 3.059 and 3.060 of the Texas

the Secretary of State of the State of Texas on November 12, 2003 {the “Original Asticles”), as

amended by Articles of Amendment filed with the Secretary of State of the State of Texas on
February 28, 2005, September 29, 2006, July 19, 2011 and July 12, 2012 (the latest of which was
titled “Certificate of Amendroent to Certificate of Formation”) pursuant to the TBOC, and as
further amended by the Certificate as hereinafter set forth, Except as bereinafter set forth, the
Certificate contains no other change to the provisions of the Original Articles except for the
information permitted to be omittted by the provisions of the TROC.

SECTION 1

The name of the Corporation as currently shown in the records of the Secretary of State
of the State of Texas is PureDiscovery Corporation. The type of filing entity of the Corporation
is a Texas for-profit corporation. The file number issued to the filing entity by the Secretary of
State of the State of Texas is 800267676. The date of formation of the filing entity is November
12,2003,

SECTION?Z2
The Original Articles, as amended, arve further amended by the Certificate as follows:

Articles One through Fifteen of the Original Articles are amended in their entirety and
restated as provided in Articles I through XTI of the Certificate.

SECTION 3

Each new amendment has been made in accordance with the provisions of the TBOC.
The amendments to the Original Articles and the Certificate have been approved in the manner
required by the TBOC and by the governing documents of the Corporation.

SECTION 4

The text of the Certificate is as follows:

- TRADEMARK
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AMENDED AND RESTATED
CERTIFICATE OF FORMATION OF
BRAINSPACE CORPORATION
{a Texas for-profit corporation)

ARTICLE I
NAME AND ADDRESS

The name of the filing entity is Brainspace Corporation (the “Corporation™). The fing
entity being formed is a for-profit corporation. The address of the principal office and the
mailing address of the Corporation i3 2130 Commerce Street, Dallas, Texas 75201,

ARTICLE 1T
PURPOSE

The purpose for which the Corporation 1s formed i3to engage in the transaction of any
and all lawful businesses for which corporations may be incorporated under the TBOC,

ARTICLE 11
REGISTERED OFFICE AND AGENT

The address of the Corporation’s registered office in the State of Texas is Corporate
Creations Network Inc., 4265 San Felipe #1100, Harris County, Houston, Texas 77027. The
name of the Corporation’s Registered Agent at such address is Corporate Creations Inc.

ARTICLE IV
AUTHORIZED SHARES

The aggregate number of shares which the Corporation shall have the authority to issue is
Twenty-Four Million - Four Hundred Twenty-Six Thousand Two Hundred Eighiy-Seven
(24,426,287) shares, comprising (1) Fifteen Million (15,000,000) shares of common stock, par
value $0.0001 per shave ("Commeon Stock™), and (it} Nine Million Four Huondred Twenty-Six
Thousand Two Hundred Eighty-Seven (9,426,287) shares of preferred stock, par value $0.0001

4.1 Pefinitions.

(a) Definitions, Capitalized terms used but not defined in this Article IV shall
have the respective meanings ascribed thereto elsewhere in this Certificate. For purposes of the
provisions set forth in this Article IV:

(i) “Additional Stock” means (1} additional Common Stock or
Preferred Stock (including, without limitation, new classes or serigs thereof having different
tights), (2) obligations, evidences of Indebtedness and other securities ov interests convertible
into or exercisable or exchangeable for Common Stock or Preferred Stock, or (3) warrants,
options and other rights to purchase or otherwise acquire Common Stock or Preferred Stock;
provided, however that Additional Stock shall not include Exempt Securities,
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(i) = “Affiliate” as applied to any Person, means any other Person
directly or indirectly through one or more intermediaries controlling, controlled by, or under
common control with, that Person. For the purposes of this definition, “control” (including, with
correlative meanings, the terms “controlling”, “controlled by” and “under common control
with”), as applied to any Person, means the possession, directly or indirectly, of the power to
direct or cause the direction of the management and policies of that Person, whether through the
ownership of voting securities or by contract or otherwise. For purposes of this definition, a
Person shall be deemed to be “controlled by” a Person if such latter Person possesses, directly or
indirectly, power to vote fifty percent (50%) or more of the total number of votes of the
securities having ordinary voting power for the election of directors of such former Person.

(i)  “Beneficial Ownership”™ means, with respect 1o a specitied Person,
the ownership of Capital Stock as determined in accordance with Rule 13d-3 of the Securities
Exchange Act of 1934, as amended, as such rule is in effect and amended from time to time.
“Beneficially Own” and “Beneficial Owner” shall each also have the correlative meaning.

(ivy “Board_of Directors” means the Board of Directors of the

Corporation.

(v) “Business Day” means any day other than a Saturday, Sunday or a
day on which banking institutions in the State of Florida are authorized or obligated by law or
executive order to close.

(viy  “Bylaws” means the Bylaws of the Corporation, as may be
amended from time 1o time,

(vil) “Capital Stock” means any and all shares of Common Stock and

Preferred Stock.

(vili) “Common Directors” shall have the meaning set forth in Section

4.4(g)(ii).

(ix) “Common Stock™ shall have the meaning set forth in the first

(x) “Common Stock Holder” means any holder of Common Stock, as
reflected in the register maintained by the Corporation or the transfer agent for the Common
Stock. '

(xiy  “Conversion Date” shall have the meaning set forth in

Section 4 4(HEIHN1Y.

(xii) “Conversion NMNotice” shall have the meaning set forth in

Section 4.4(HHY1).

(xiiiy “Exempt Securities” shall have the meaning set forth in

Section 45DV
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(xiv) “Fair Market Value” means, with respect to any asset or property
(other than securities), the price which would be negotiated in an arm’s length transaction, for
cash, between an informed and willing seller under no compulsion to sell and an informed and
willing buyer under no compulsion to buy. Fair Market Value shall be determined (A) in good
faith by the legally adopted vote or consent of the Board of Directors, including the approval of
the Series C Directors, and set forth in duly adopted resolutions of the Board of Directors, or (B)
if the Board of Directors is unable or unwilling to determine such value within a period of thirty
(30) days immediately following the date on which the Board of Directors is presented with all
of the material terms of the relevant transaction, the Fair Market Value shall be determined by an
Independent Financial Advisor at the expense of the Corporation. With respect to securities,
“Fair Market Value” shall mean (X) the average of the closing prices of the securities on a
national securities exchange over the thirty-day period ending three (3) trading days prior to the
date at issue or (Y) if the securities are not traded on a national securities exchange but are
actively traded over-the-counter, the average of the closing bid or sales prices (whichever is
applicable) over the thirty-day period ending three (3) trading days prior to the date at issue. If
clauses (X) or (Y) are not applicable, Fair Market Value for securities shall be determined in
accordance with clauses (A) and (B) above.

(xv) “Holder” means any Common Stock Holder, Series A Holder,
Series B Holder or Series C Holder.

{xvi)
negotigble instruments for collection in the ordinary course of business, direct or indirect, in any
mannet including, without imitation, by way of a piedge of asscts or through letters of credit or
reimbursement agreements in respect thersof, of all or any part of any Indebtedness. The term
“guarantee” used a3 a verb has a corresponding meaning.

{xvii)
midebtedness of such Person, whether or not contingent:

() in respect of borrowed money;

2) evidenced by bonds, notes, debentures or similar
instruments or letters of credit (or reimbursement agreements in respect thereof); or

(3)  representing the balance deferred and unpaid of the
purchase price of any property, except any such balance that constitutes an accrued expense or
trade payable.

T

In addition, the term “Indebtedness” inciudes (A) all Indebtedness of others secured by a
Lien on any asset of the specified Person {whether or not such Indebtedness is assumed by the
specified Person); provided, that the amount of such Indebtedness will be the lesser of (%) the
Fair Market Value of such asset at such dale of determination and (y) the amount of such
Indebiedness, and (B} to the extent not otherwise included, the Guarantee by the specified Person
of any Indebtedness of any other Person,
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The amount of any Indebtedness outstanding as of any date will be: (i} the accreted value
of the Indehiedness, 1o the case of any Indebtedness issued with original 1ssue discount; and the
principal amount of the Indebtedness, together with any interest on the Indebtedness that i more
than 30 days past due, in the case of any other Indebtedness.

(xviii) “Independent”, as applied to.a Person, means that such Person is in
fact deemed independent because such Person (i) does not have any direct material financial
interest or any indirect material financial interest in the Corporation or any of'its Subsidiaries, or
in any Affiliate of the Corporation or any of its Subsidiaries (othet than as a result being the
Beneficial Owner of less than five percent (5%) of the outstanding Capital Stock or the capital
stock, or equivalent equity interests, of any such Subsidiary or Affiliate) and (iii) is not an
officer, employee, promoter, trustee, partner, director of, or a Person performing similar
functions for, the Corporation or any of its Subsidiaries or any Affiliate of the Corporation or any
of its Sub31d1a11es.

(xix) ‘“Independent Financial Advisgr” means a 1cp11t.,b1 accounting,

appraisal or investment banking fitm that is, in the reasounable judgment of the Board of
Drirectors, qualified to perform the task for which such firm has been engaged as contemplated

hereunder, nationally recognized, Independent and disinterested as to the disposition of the
subject task.

(xx) “Issue Date” means the first date on which shares of Series C
Preferred Stock are issued, which shall be the date on which this Certificate was filed with the
Secretary of State of the State of Texas, as reflected in the records of the Secretary of State of the
State of Texas.

(xx1}  “Lien” means, with respect to any asset, any mortgage, lien,
pledge, charge, security interest or encurnbrance of any kind in respect of such asset, whether or
not fled, recorded or otherwise perfected vnder applicable law, including any conditional sale or
other title retention agreement, any lease in the nature thereof, any option or other agreement to
sell or give a security interest in and any filing of or agrecment to give any fnancing statement

mder the Uniform Commercial Code {or equivalent statutes) of any jurisdiction.

{xxil} “Liguidation Hvent” means, unless in the case of the succeeding
clauses (A), (B) and {C), holders of 51% of the then outstanding Series € Preferced Stock elect
otherwise, (A) the closing of the sale, transfer, license or other disposition of all or substantially
all of the Corporation’s assets, {B) the consuromation of a merger or consolidation of the
Corporation with or into another entity {except a merger or consolidation in which the holders of
Capital Stock immediately prior to consummation of such nerger or counsolidation continue to
Beneficially Own immediately thereafter at least fifty-one percent { 51%) 01 the voting power of
the Capital Stock, or equivalent equity interests, of the surviving or acquiring entity), (C) the
acquisition of Beneficial Ownership, in one transaction or a series of related transactions
occurring after the Issue Date, by a Person {other than an underwriier of the Corporation’s
securities, David 8. C oons or MCF or an Affiliate thereof) or group of Persons acting in concert,
of fifty~one percant (51%) or more of the outstanding i.»ﬁ‘pf{ai Stouk entitled to vote generally in
the election of directors of the Corporation or (D} a liquidation, dissolution or winding up of the
affairs of the Corporation. For purposes of this definition, the sale or conveyance (by lease,

5
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assignment, transfer or otherwise, in a single transaction or series of iransactionsy of all or
substantially all of the properties or sssets of one or more Subsidiaries of the Corporation, the
capital stock of which constituies sll or substantially all of the Corporation’s assets, shall be
deemed lo be the transler of all or subsiantially ail of the sssets of the Corporation, as
contemplated by clause (A) above.

(xxii) “MCE” means Medina Capital Fund, LP, a Delawsre limited

parinership, and any Affiliate thereoll

{xxiv)y “Organic  Change” shall have the meaning set forth in

Section d:4(H(v)(4).

{(xxv} “Payment Date” shall have the meaning set forth in

Section 4:5(e)1)

Corvt)y “Person”™ meang any individual, firm, joint venture, corporation,
partnership, association, lmited hiability company or other entity, and shall include any
successor (by merger or otherwise) of such entdity.

N

(xxvit) “Preforred Stock™ shall have the meaning set forth in the first
paragraph of this Article IV,

(xxviil)*Qualitied IPO” means a firmly underwritten public offering of
Common Stock with a price per share of at least ten (10) times the Series C Conversion Price
(subject to adjustments for stock dividends, splits, combinations, recapitalizations and similar
events, except for any adjustment made pursuant to Section 4.4(£)(v)(5) or Section 4.5(H)(v)(5))
and which provides gross proceeds to the Company of not less than One Hundred Million
Dollars ($100,000,000) before the deduction of underwriters’ commissions and expenses.

(xxix} “Redemption  Date” shall have the meaning set forth in

\

Sestion.4.5(e)1).

(xxx) “Redemption  Notice” shall have the meaning set forth in
Section 4.5(e)(1i). ‘

(xxxi} “Redemption Price”™ shall have the meaning set forth in

Section 4.5(e)(1).

(xxxii) “Redemption Request” shall have the meaning set forth in

Nechon 4.50e0)

(xxxiv)“Series A and B Parity Securities” shall bave the meaning set forth

oy
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\mxv) ‘Series. A _and B_Senior Securitics” shall have the meaning set

(xxxvi)“Series A Conversion Amount” shall have the meaning set forth in
Section 4.4(H().

(xxxvit) “Series A Lmvmsw 0 Price” means the Series A Stated Value
subiect to adjustment as provided in Section 4.4

\../ '

(xxxviil) “Series A lolder” means a holder of shares of Series A
Preferred Stock, as reflected in the register maintained by the Corporation or the trans fe agent
for the Series A Preferred Stock.

(xxxix) “Series A Prefecred Stock” shall have the meaning set forth

Section 4.3,

b “Series A Stated Value” means $0.80 per share of Series A

Preferred Stock.

(1))  “Series B Conversion Amount” shall have the meaning set forth in
Section 4.4(£)(i).

(xlii) “Series B _Conversion Pricg” means the Series B Stated Value,
subject to adjustment as provided in Section 4.4(£)(v).

(xliil) “Series B Holder” means a holder of shares of Series B Preferred
Stock, as reflected in the register maintained by the Corporation or the transfer agent for the
Series B Preferred Stock.

{xlivy “Series B_Preferred Stock” shall have the meaning set forth in

Section 4.3,

(xiv) “Series B_Stated Value” means 31.00 per share of Series B

3

Preferved Stock.

(xivi) “Series.C Conversion Amount” shall bave the meaning set forth in

(xivii) “Series C Conversion Date” shall have the meaning set forth in

(xlvill) “Series C Converaion Noticg” shall have the meaning set forth

Section 4. 5(Hui.

(xlix) “Series C_Conversion Prige” means the Series C Stated Value,

subject to adjustment as provided in Section 4.5(0x(v).
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(h “Series . C_Directors” shall have the meaning set forth in

N

Séction 4.5(0)an),

(y . “Rerigs. C Dividends” shall have the meaning set forth In

(i) “Series € Holder” means a holder of shares of Series € Praferred
Stock, as reflected in the register maintained by the Cowporation or the transfer ggent for the
Series € Preferred Stock.

(tiif) - “Series C Junior Securities” shall have the meaning set forth in

Section 4500,

(liv)  “Series. C Parity Securities” shall have the meaning set forth in

(Iv)  “Series C Preferred Stock™ shall have the meaning set forth in

forth

s
o
P8

(Ivi) “Series C Senior Securities” shall have the meaning

(vii) “Series C_Special Voie” shall have the meaning set forth in

Section 4.5(h).

(Iviil) “Series. C Siated Value” means $1.90 per share of Series C

Preferred Stock:

(lix) - “Sebsidiary” means, with respect to any specified Person:

o

(13 any corporation, association or other business entity of
whigh more than fifty percent (50%) of the total voting power of shares of capital stock entitled
{without regard fo the occurrence of any contingency} to vote in the election of direciors,
managers or trustees of the corporation, association or other business entity is at the time owned
or coniralled, directly or indivectly, by that Person or one or more of the other Subsidiaries of
that Person {or a compbination thereot), and

2) any partnership (i) the sole general partner or the managing
general partner of which is such Person or a Subsidiary of such Person or (ii) a majority of the
general partners of which are that Person or one or more Subsidiaries of that Person (or any
combination thereof).

47 Common Stock

(a)  Voting Righis of Conuuon ‘Ssﬂc;:ck Bxcept as may otherwise be required by
taw, the holders of Common Stock are entitled o one (1) vote for each share of Coromon Stock
heid at all meelings of shareholders {and written actions in lieu of meetings) Holders of the
Common Stock are not entitled to comulative votes in the election of any divectors. The number

o o)
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of authorized shares of Common Stock may be increased or decreased (but not below the number
of shares thereof then outstanding) by (in addition to any vote of the holders of one or more
series of Preferred Stock that may be required by the terms of this Certificate) the affirmative
vote of the holders of shares: of Common Stock :and Preferred Stock, on an as-converted to
Common Stock basis and voting together as a single class, representing a majority of the votes
represented by all outstanding shares of Capital Stock of the Corporation entitled to vote,
irrespective of the provisions of the TBOC that would otherwise require a separate class vote by
the Common Stock or existing series of Preferred Stock.

(b) Dividends. Dividends may be declared and paid on the Common: Stock
from funds lawfully available therefor as and when determined by the Board of Directors of the
Corporation and subject to any preferential dividend rights of any then outstanding series of
Preferred Stock.

(¢ Ligwidation. Upon the dissolution or higuidation of the Corporation,
whether voluntary or involuntary, holders of Common Stock will be entitled to receive all agsets
of the Corporation available for distribution to holders of Comon Stock, subject to any rights of
any then outstanding sevies of Preferred Stock as described below,

{d) Redemption. The Corporation shall not have the right pursuant to this
Certificate to redeem any shares of Conunon Stock nor shall any Comumon Stock Holder have
the right pursuant to this Certificate to require the Corporation to redeem any shares of Common
Stock.

4.3 Preferred Stock

One Million Five Hundred Thousand (1.500,000) shares of the authorized Preferred
Stock of the Corporation are hereby designated as “Serigs A Participating Convertible Preferred
Stock™ (the “Series A Preferred Stock’s, Two Million Five Hundred Forty-Seven Thousand Nine
(2,547,009} shares of the authorized Preferred Stock of the Corporation are hereby designated as
“Series B Participating Convertible Preferred Stock” {the “Serigs B Preferred Stock™) and Five
Million Three Hundred Seventy-INine Thousand Two Hundred Seventy-Eight (5,379,278) shares
of the authorized Preferred Stock of the Corporation are hereby designated as “Series C
Participating Cumulative Convertibie Preferred Stock™ {the “Series € Preferred Stock™). The
rights, preferences, powers, privileges and restrictions, gualifications and limitations of the
Series A Preferred Stock and the Series B Preferred Stock are as set forth in Section 4.4 and the

Series C Prefearred Stock are as sef forth in Section 4.5

44 Serigs A Participating Convertible Preferred Stock aud Series B
Participating Convertible Preferred Stock.

(a) Designation. One Million Five Hundred Thousand (1,500,000) shares of
the authorized Preferred Stock are hereby designated as Series A Preferred Stock and Two
Million Five Hundred Forty-Seven Thousand Nine (2,547,009) shares of the authorized
Preferred Stock are hereby designated as Series B Preferred Stock. The rights, preferences,
powers, privileges, restrictions, qualifications, and limitations granted to or imposed upon the
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ock shall be as set forth in

Qs
i
%

shares of the Series A Preferred Stock and the Series B Preferred S
this Section4.4.

(by  Rank. The Series A Preferred Stock and the Series B Preferred Stock,
with respect to dividend distributions and distributions upon liquidation, winding up or
dissolution of the Corporation, shall rank: (i) senior to the Conunon Stock (coilectively, “Series
A and B Junior Securities” Y (1) on a panty with any additional Series A Preferred Stock or
Series B Stock authar" zed or issued by the Corporation {collectively, “Series A and B Parity
Securities”), provided, that any Series A and B Parity Securities must be approved by the Series
A Holders and.the E)bllub B Holders ju accordance with Section 4.4(h) (it then applicable}; and
(iit) junior 1o (a) the Series C Preferred Stock and (b) each other class of Preferred Stock
hereafter created, the terms of which expressly provide that such class or series will rank senior
to the Series A Preferred Stock and/or the Series B Preferred Stock, as the case may be, as to
voting, icuemptmn, dividend dmtnbm}\}m and/or distributions upon liguidation, winding-up or
dissolution of the C 'n*p oration {collectively, “Series A and B Senior Securities™), provided that

any such Series A and B gm‘m Securities described in the immediately pmccmng clause (i1i)(h)
that were not approved by the Series A Holders and Series B Holders in accordance with
Section 4.4(h) shall be deemed to be Series A and B Junior Sccurities and not Series A and B

Senior Securities.

{¢) Dividends.

AN

1 Payment of Dividends. In the event that the Corporation shall
declare and pay or make a dividend or any other distribution (jucluding, without limitation, in
cash, in Capital Stock (which shall include, without Hmitation, any options, warrants, converiible
securities or other rights to acquire Capital Stock of the Corporation, whether or not pursuant to a
shareholder rights plan, “poison pill” or similar arrangement), evidence of Indebtedness issued
by the Corporation or other Persons or other property or assets) on or with respect to shares of
any class of Conwnon Stock, then the Board of Directors shall declare, and each Series A Holder
and Series B Holder shall be entitled to receive in respect of each share of Series A Preferred
Stock or Series B Preferred Stock, as the case may be, held by such Series A Holder or Series B
Holder, a dividend or distribution in an amount equal to the amount of such dividend or
distribution that would be received by such holder as if such share of Series A Preferred Stock or
Series B Preferred Stock had been converted to Common Stock on the date of the payment of
such dividend or distribution to holders of Common Stock; provided, however, thai such
dividends shall only be declared and paid after all Series C Dividends have been paid in full
pursuant to Section 4.5(c)(1). All dividends paid with respect to shares of the Series A Preferred
Stock and the Series B Preferred Stock pursuant to this Section 4.4(¢)(i) shall be paid pro rata to
the Series A Holders and Series B Holders entitled thereto,

(i)  Pavient to Series A Holders and Series B Holders of ”Rword
Each dividend payable to Series A Holders and Series B Holders shall be paid to the Series A
Holders and the Series B Holders of record as they appear on the stock books of the Corporation

on the applicable record date therefor.

{d) Liguidaiion Preference.

o
o
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€ Upon the occurrence of a Liguidation Event, before any payment
shall be made to the holders of Series A and B Junior Securities by reason of their ownm‘s‘nip
thereof and only after the payment in full of the liquidation prefereoce of the Series C Preferre
Stock as set forth i Section 4 d), the Sg, es A Holders and the Series B Holders shali bc—:
entitled to be paid (provided that such cast h payment is not then prohibited under the TBOC, ¢
other applicable law) out of the ass c:ts of *hc C mpomi on a\/aulabk for distribution fo ns
sharehoiders for each share of Series A Preferred Stock and Series B Preferred Stock, as
&

£ric
applicable, an amount in cash equal to the gr eater of {A) the Series A Stated Value or the Series
B Stated. Value (each as adjusted to reflect stock dividends, splits, combinations,
recapitalizations or the like with 16‘2146:0* to he Series A Preferred Stock or Series B Preferred
Stock, as the case may be), as applicable, plus all declared and unpaid dividends, if any, on such
share of Series A Preferred Stock or Series B Preferred Stock, as applicable, or (B} the amoun
for each share of Common Stock that the Series A Holders and Series B Holders would be
entitied to receive pursuant to the Liguidation Event as if all of the shares of Series A Preferved
Stock and Sertes B Preferred Stock had been converted into Common Stock as of the date
immediately prior to the date fixed for determination of sharcholders entitied to receive a
distribution in such Liguidation Event, in each case before any cash distribution shall be made or
any other assets distributed in respect of Series A and B Junior Securities to the holders of any
Series A and B Junior Securities, except that, with respect to clause (B), such distributions shall
be made concurrently with those made, if any, {o hl ers of Common Stock and holders of
Preferred Stock on anas converted to Common Stock basis after the payment of all preferential
amounis. With respect to clause (A}, after the pavmcnt all pn,ite ‘ential amounts required to be

paid to the holders of shares of Series A Preferred Stock and the holders of shares of Series B
Pl‘:ieiivf; Stock under such clause, the remaining assets of the Corporation available for
distribution to its sharcholders shall be distributed among the holders of the shares of Series A
Preferred Stock, Series B Preferved Stock, Series C Preferred Stock and Common Stock, pro rata
based on the number of shares held by each such holder, treating for this purpose all such
securities as if they had been coanverted to Comumon Stock pursuant to the terms of this
Certificate immediately prior to such Liquidation Fvent. Any amounts to be held in escrow in
connection with a Liquidation Event shall not affect or reduce m any manner the lgquidation
preference to be paid to the Seriecs A Holders or Series B Holders pursuant to this
Section 4.4{d{1).

asis
Il
of
4

(i)  If upon any Liquidation Event, the amounts payable in respect of
the Series A Preferred Stock and Series B Preferred Stock under Section 4.4(d)(i) above are not
paid in full, Series A Holders, Series B Holders and the holders of Series A and B Parity
Securities will share ratably in any distribution of assets of the Corporation in proportion to the
full amount to which each is entitled upon a Liquidation Event.

{e) Redemption.  The Corporation shall not be obligated pursuant to this
Section 4.4(e) to redeem any shares of Series A Preferred Stock or Series B Preferred Stock nor
shall any Series A Holder or Series B Holder have the right pursuant to this Section 4.4(g) to
require the Corporation to redeem any shares of Series A Preferred Stock or Series B Preferred
Stock.

(£ Conversion Rights: Mechanies: Status of Counverted Stock: Adiustments.

[y
e
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(i Optional Conversion. A S zie A Haolder of any share of Series A
Preferred Stock and a Series B Holder of any share 01’ Series B Preferred Stock rmay at any time
and from time fo thme convert such share into such number of fully paid and nonassessable
shares of Common Stock as is determined by dividing (A) an amount equal to the Series A
Stated Value (the “Serfes & Conversian mnoum”) ot Series B Stated Value (the “Series B
Conversion Amount™), as the case may be by (B} the Series A Conversion Price ot the Series B
Conversion Frice, as the case may be, then in effect.

{3y Auwtomaue Conversion.  Hach outstanding share of Series A

Preferred Stock and Servies B Preferved Stock shall be antomatically and without any sction by

any Series A Holder or Serizs B Holder, as applicable, converted into such nurpber of fully paid

and nonassessable shares of Comwnon Stock as is determined by dividing the Series A

Conversion Amount by the Series A Conversion Price or the Series B Conversion Amount by the

Series B Conversion Price, as the case may be, then in effect upon the consummation of g
Cualified 12O,

.

(i) - Mechanics of Conversion.

(1) A Series A Holder or g Scries B Holder whe desires to
convert any shates ol Series A Preferred Siock or Series B Preferred Stock, respectively,
pursuant to Ssction 4 4(0{1) shall swrrender the certificate or certificates theretor, duly endorsed,
at the office of the Carporation or any transfer agont for the Series A Preferred Stock or Series B
Preferred Block, as the case may be, and shall give wrilten notice to the Uorporation at such
office that such Series A Holder or Series B Holder elects to convert the same {each such notice,
a “Conyversion Notice”), Bach Conversion Motice shall contain the following: (1) the date on
which the conversion is to be effected il such date is to be any date after the Corporation’s
receipt of the Conversion Notice {such date, as applicable, the “Conversion Date™); (i) the
number of shaves of Series A Preferred Stock or Series B Preferred Stock then ownad by the
Series A Holder or Series B Holder, respectively, delivering such Conversion MNotice; \1*1) the
number of shares of Series A Preferred Stock or Series B Preferred Slock to be converted: (iv)
the Suzcs A Conversion Price or Series B Conversion Price then in effect, if known by such
Series A Holder or Series B Holder; (v) the number of shares of Conunon Stock to be lssued to
such Sez‘zeu A Holder or Series B Hmuuf pursuant to such conversion, if known by such Series A
Holder or Series B Holder; and (vi) the address to wwh the Corporation shall deliver one or
more certificates evidencing the Common Stock issuable upon such conversion,  Following

ceipt of such certificate or certificates and such Conversion Motice, the Corporation shall
piomﬂlv issue and deliver to such Series A Holder or Series B Holder, in accordance with such
Conversion Notice, (%) one or more certificates evidencing the Uommon Stock issuable upon
such conversion, together with any declared but unpaid dividends on such Series A Preferred
Stock or Series B Preferved Stock, and (y) one or more certificates evidencing any shares of
Series A Preferred Stock or Series B Preferred Stock that such Series A Holder or Series B
Holder, tespectively, delivered to the Corporation but were not subiect of the Uonversion Nuotice,
The Person entitled to receive the shares of Common Stock issuable upon such conversion shall
be treated for all purposes as the record holder of such shares of Common Stock on the
Conversion Date,

12
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(2)  Upon the occurrence of either of the events specified in
Section 4.4(f)(ii), the outstanding shares of Series A Preferred Stock and Series B Preferred
Stock shall be converted automatically and without any action by any Series A Holder or Series
B Holder and whether or not:the certificates representing such:shares are surrendered.to. the
Corporation or its transfer agent; provided, however, that the Corporation shall not be obligated
to issue certificates evidencing the shares of Common Stock issuable upon such conversion
unless the certificates evidencing such shares of Series A Preferred Stock or Serics B Preferred
Stock are either delivered to the Corporation or its transfer agent or the Series A Holder or Series
B Holder, respectively, thereof notifies the Corporation or its transfer agent that such certificates
have been lost, stolen or destroyed and executes an affidavit satisfactory to the Corporation
containing an agreement to indemnify the Corporation (and, if applicable, its transfer agent) from
any loss incurred by it in connection with such certificates. Thereupon, there shall be issued and
delivered to such Series A Holder or Series B Holder, as the case may be, promptly at such office
and in its name as shown on such swrendered certificate or certificates, a certificate or
certificates for the number of shares of Common Stock into which the shares of Series A
Preferred Stock or Series B Preferred Stock, as the case may be, surrendered were convertible on
the date on which such automatic conversion occurred, together with any declared but unpaid
dividends on such Series A Preferred Stock or Series B Preferred Stock.

(iv)  Status of Converted Stock. If any shares of Series A Preferred
Stock or Series B Preferred Stock are converted pursuant to this Section 4.4(f), then such shares
of Series A Preferred Stock and Series B Preferred Stock so converted shall be canceled and
thereupon restored to the status of authorized but unissued Preferred Stock, undesignated as to

class or series.

) Adiustents_to. Series A Conversion  Price and  Series B

Conversion Price.

(D Adiustment _for Stock Splits_and Combinations.  If the
Corporation shall at any time or from time to time after the Issue Date effect a subdivision of the
outstanding Common Stock without a corresponding subdivision of the Series A Preferred Stock
and Series B Preferred Stock, then the Series A Conversion Price or the Series B Conversion
Price, respectively, in effect immediately before such subdivision shall be multiplied by a
fraction (i) the numerator of which is the total number of shares of Common Stock issued and
outstanding immediately prior to the time of such subdivision, and (it) the denominator of which
is the total number of shares of Common Stock issued and outstanding immediately following
such subdivision. Conversely, if the Corporation shall at any time or from time to time after the
Issue Date combine the outstanding shares of Common Stock into a smaller number of shares
without a corresponding combination of the Series A Preferred Stock and Series B Preferred
Stock, then the Series A Conversion Price and Series B Conversion Price, respectively, in effect
immediately before the combination shall be multiplied by a fraction (i) the numerator of which
is the total number of shares of Common Stock issued and outstanding immediately prior to the
time of such combination, and (ii} the denominator of which is the total number of shares of
Common Stock issued and outstanding immediately following such combination. Any
adjustment pursuant to this Section 4.4(f)(v)(1) shall become effective at the close of business on
the date the subdivision or combination becomes effective,

13
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(2)  Adpustment for Common  Stock Dividends . and
Distributions. If the Corporation at any time or from time to time after the Issue Date makes, or
fixes a record date for the determination of holders of Common Stock entitled to receive, a
dividend or other distribution payable in shares of Common Stock, then, in cach such event, the
Series A Conversion Price and Series B Conversion Price that is then in effect shall be decreased
as of the time of such issuance or, in the event such record date is fixed, as of the close of
business on such record date, by multiplying the Scrics A Conversion Price and Series B
Conversion Price, respectively, then in effect by a fraction (1) the numerator of which is the total
number of shares of Common Stock issued and outstanding immediately priorto the time of such
issuance or the close of business on such record date, and (i1) the denominator of which is the
total number of shares of Common Stock issued and outstanding immediately prior to the time of
such issuance or the close of business on such record date plus the number of shares of Common
Stock issued or issuable in payment of such dividend or distribution; provided, however, that if
such record date is fixed and such dividend is not fully paid or if such distribution is not fully
made on the. date: fixed therefor, then the Series: A Conversion Price and Series.:B Conversion
Price shall be recomputed accordingly as-of the close of business on such record date, and
thereafter the Series A Conversion Price and Series B Conversion Price shall be adjusted
pursuant to this Section 4.4(H)(v)(2) to reflect the actual payment of such dividend or distribution.

. (3)  Adiustment  for. Reclassification,  Exchange . and
Substitution. If at any time or from time to time after the Issue Date the Common Stock issuable
upon the conversion of the Series A Preferred Stock and Series B Preferred Stock is changed into
the same or a different number of shares of any class or classes of Capital Stock, whether by
recapitalization, reclassification or otherwise (other than an acquisition or asset transfer or a
subdivision or combination of shares or stock dividend or a reorganization, merger, consolidation
or sale of assets provided for elsewhere in this Section 4.4(£)(v)), then in any such event each
Series A Holder and Series B Holder shall have the right thereafier to convert such Series A
Holder’s shares of Series A Preferred Stock and such Series B Holder’s shares of Series B
Preferred Stock into the kind and amount of stock and other securities and property receivable
upon such recapitalization, reclassification or other change by holders of the number of shares of
Common Stock into which such shares of Series A Preferred Stock and Series B Preferred Stock-
could have been converted immediately prior to such recapitalization, reclassification or change,
all subject to further adjustment as provided hetein or with respect to such other securities or
property by the terms thereof.

¢) Reorganizations, Mergers, Consolidations _or Sales of
Assets. If any any capital reorganization, reclassification, recapitalization, consolidation, moerger,
sale of all or substardially sil of the Corporation’s assetls or other similar transaction (any such
transaction being referred to herein as an “Orgamie Change”) shall be effected in such a way that
holders of Convnen Stock shall be entitled o receive {either directly or upon subsequent
liguidation} stock, securitics or assets in respect of or in exchange for their shaves of Common
Stock, then, as a condition of such Organic Change, lawfil and adequate provisions shall be
made whereby each Series A Holder and Series B Holder shall thersupon have the right to
receive, upon the basis and upon the terms and conditions specified herein and in lien of the
shares of Common Stock immediately theretofore receivable upon the conversion of such Series
A Holder’s shares of Serigs A Preferred Stock and such Series B Holder’s shares of Series B
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Preferved Stock, such shares of stock, securities or assets as may be issued or payable in respecf
of or in exchange for the miunber of cutstanding sharves of Common Stock that would have
immediately theretofore receivable upon conversion of such Series A Holder’s shares of Series A
Preferred Stock and such Servies B Holder’s shares of Series B Preferred Stock had such Organie
Cham;e not taken place, and in the case of any reorganization or reclagsification, appropriate
provisions shall be made with respect to the rights and inferests of such Series A Holder and such
Series B Holder whereby the provisions hereof (including, without limitation, provisions for
adjustmends to the Series A Conversion Price and Series B Conversion Price) shall thereafier be
applicable, as nearly as may be, in relation to any shares of stock, securities or assets thereafter
deliverable upon the exercise 01 such conversion rights.

5 Adpustment for Issuances Below Series A Conversion Price.

or Sevies B Conversion Price. If the Corporation shall at any time after the 1 ssue Date issue

Additional Stock, without consideration or for a consideration per share less than the Series A
“onversion Price or 55611\,5 B (_o wersion Price, as the case way be, in effect immediately prior (o

such issuance, then the Series A Conversion Price or the Series B Conversion Price, as the case

may be, shall be re a,x:eu, concurrently with such igsuance, to a price {calculated to the neavest
one-hundredth of a cent} determined in accordance with the following formula:

o~
s

CP,=CP* (A+B)+{A+ ()
For purposes of the foregoing formula, the following definitions shall apply:

“CP,” shall mean the Series A Conversion Price or Series B Conversion Price, as the case
may be, in cffect immediately after such issue of Additional Stock;

“CP,” shall mean the Series A Conversion Price or Series B Conversion Price, as the case
may be, in effect immediately prior to such issue of Additional Stock;

“A” shall mean the number of shares of Common Stock outstanding immediately prior to
such issue of Additional Stock (treating for this purpose as outstanding all shares of
Common Stock issuable upon exercise of options, warrants and rights outstanding
immediately prior to such issue or upon conversion or exchange of convertible securities
(including the Preferred Stock) outstanding (assuming exercise of any outstanding
options, warrants and rights therefor) immediately prior to such issue);

“B” shall mean the number of shares of Common Stock that would have been issued if
such Additional Stock had been issued at a price per share equal to CP; (determined by

dividing the aggregate consideration received by the Corporation in respect of such issue
by CP)); and

“C” shall mean the number of such Additional Stock issued in such transaction;

provicled that if such issuance or deemed issuance was without consideraiion, then the
Corporation shall be deemed to have received an aggregate of $8.0001 oi consideration
for cach share of Additional Stock issued or deemed to be issued, Notwithstanding the
foregoing, ne adjustment shall be made to the Series A Conversion Price or Series B

PN
(4
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Conversion Price pursuant to this Section 4 4(0(v)(5) () as a result of the issuance of
Excmipt Seeurities {as defined bclﬂ‘v yor (it} if such adjustment would be in amount that

would result in less than 100 shares of Common Stock being issued upon a conversion of
the Series  Preferred afier such dd?l istment; provided that any adjustments that are not
“equi‘fed 10 be made by reason of this clause (i) shall be camied forward and shall be
taken into account at the eariller of when the cumulative adjusiments carried forward
would equal an amount that would result in 1,000 shares of Common Steck being issued
upon a conversion of the Series C Preferred after such cumulative Gdjm{"-nem or at the
end of one (1) year from the date of the event giving rise to the adjustment being carvied
forward {(notwithstanding the foregoing, nothing contained in this clause (ii) shall relieve
the Corporation of it obligation to provide the certificate in Section 4. 4(6{v}{7) below or
anty other notice required t:;bCWholtﬁ in this Certificate),

of this Section 4.4(f)(v} (including, for the avoidance of doubt, in respect of issuances or deemed
. £ A AT 1 Qs
issuances of Additional Stock):

(6} Certain Rules. The following rules shall apply for purposes

(D) In the case of the issuance or sale (or deemed issuance or
sale) of Common Stock for cash, the consideration shall be
deemed to be thc amount of cash paid therefor before
deducting any discounts, commissions or expenses paid or
incurred by the Corporation for any underwriting or
otherwise in connection with the issuance and sale thereof;

(i)  In the case of the issuance or sale (or deemed issuance or
sale) of Common Stock for a consideration in whole or in
part other than cash, the consideration other than cash shall
be valued at the Fair Market Value thereof; and

(iii)  In the case of the issuance or sale of options or warrants to

purchase or righis to subscribe for Common Stock,
securitics convertible into or exchangesble for Common
Stock, or options or warrants to purchase or righis {o
subscribe for such convertible or exchangeable securities,
the following provisions shall apply for all purposes of this
Section 4.4(0H{vy:

a} The aggregate maximum number of
shares of Common Stock deliverable upon exercise
(assuming the satisfaction of any conditions to
exercisability, including, without limitation, the passage of
time, but without taking into account potential antidilution
adjustments) of such options or warrants to purchase or
rights to subscribe for Common Stock shall be deemed to
have been issued at the time such options, warrants or
rights were issued and for consideration equal to the
consideration (determined in the manner provided in
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Sections 4. 4006 and (31)), if any, received by the

Corporation upon the issuance of such options, warrants oy

rights plus the minimum exercise price provided in such

aptiong, warrants or rights (without taking into account

potential antidilution adjustments) for the Common Stock
svered thereby,

by The aggregate meximum number of
shares of Common Stock deliverable upon conversion of or
in exchange for (assuming the satisfaction of any
conditions to convertibility or exchangeability, including,
without limitation, the passage of time, but without taking
into account 'mtcsnhal antidilution adjustments) any such
convertible or exchangeable securitics or pon the exercise
of options or warrants to purchase rights to subscribe for
such convertible or exchangeable securities and subseqguent
conversion or exchange thereof shall be deemed to have
been issued at the ime such securities were issued or such
options, warranis or righis were ISSUEEd and for a
consideration equal to the consideration, it any, received by
the Corporstion for any such securities or options, warrants
or rights, plus the minimum additional consideration, if
any, to be received by the Corporation (without taking into
account potential  antidilution adjustmenis) upon th
conversion or excnange of such securities or upon the
exercise of such options, warrants or rights and subsequent
conversion or exchange of the undﬂl‘yino convertible or
exchangeable securities, as apymml ate (the consideration
in each case to be determined in the manner provided in
Sections 4. 40001 and (i)}

¢y In the event of any change in the

number of shares of Common Stock deliverable by the

Corporation, or In Ehe consideration payable to the

Corporation, upon exercise of such options, warranis or
rights with respect to uti =z Common Stock or such
convertible or exchangeable sccurities or upon conversion
of or in exchange for such convertible or exchangeable
securities, including, but not limited to, a change resulting
from the antidilution provisions thereof, the Series A
Conversion Price or Series B Conversion Price, as the case
may be, to the exient in any way affected by or computed
using sueh options, warrants, rights or securities, shall be
recomputed to reflect such ch iangs, but no  further
adjustment shall be made for the actual issuance of
Comumon Stock or any payment of such consideration upon
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the exercise of any such options, warrants or rights or the
conversion or exchange of such securities;

d) Upon the expiration of any such
options, warrants or rights with respect to either Common
Stock or such convertible or exchangeable securities or the
termination of any such rights to convert or exchange, the
Series A Conversion Price, to the extent in any way
affected by or computed using such options, warrants,
rights or securities shall be recomputed to reflect only the
number of shares of Common Stock actually issued upon
the exercise or conversion, as applicable, of such options,
warrants, rights or securities; and

¢) The number of shares of Common
Stock deemed issued and the consideration deemed paid
therefor pursuant to Sections 4.4¢{{vi{6)(iii}a} and b) shall
be appropriately adjusted to reflect any change, termination
or  expiration of the ~type = described in
Sections 4.4{D{VE) ) and d), as applicable.

7 Certificate of Adiustment. In cach case of an adiustment or

readjustment of the Series A Conversion Frice or Series B Conversion Price pursuant 1o
Section 4.4(0(v), the Corporation, at its expense, shall compute such adjustment or readjustroent
in accordance with the provisions hereof and prepare a certificate showing such adjustment or
readjustment, and shall mail such certificate, by first class maii, postage prepaid, to cach Series
A Holder and Series B Holder at such Series A Holder’s and Series B Holder's, as the case may
be, address as shown in the Corporation’s books, The certificate shall set forth such adiustment
ot readjustnient, showing in det“ﬂ the facts upon which such adjustment or readjustment is
based, inchuding a statement of (i) the consideration received or desmed to be received by the
(,a,:np\ ration for any issuance or deemed issuance of Common Stock or other Capital Stock, (i)
the Series A Conversion Price or Series B Conversion Price, as the case may be, at the time in
effect, (it} the number of shares of Cormomon Stock or other Capital ‘?t"cf k issued or deemed
issued and {iv) the type and amount, if any, of other property which at the time would be
received upon conversion of the Series A Preferved Stock or Series B "ufcn ed Stock, as the case
may be.

e

%

{(vi)  Fractional Shares; Aggrepation. No fractional shares of Conunen
Stock shall be issued upon conversion of Series A Freferred Stock or Series B Preferred Stack,
All shares of Common Stock (ucluding fractions thereo!) issuable upon conversion of more than
one share of Series A Preferrr*d Stock by a %nes A Holder or Series B Preferred Stock by a
weries B Holder thereof shall be agpregated for t)ufpmea of determining whether the conversion
would result in the issuance of an 1y fractional share. If, after the aforementioned aggregation, the
conversion would result ju the issuance of any fractional share of Common Stock, then the
(‘mpmau-m shall, 10 Bieu of issuing any fractional share, round to the nearest whole share, with
one-half being rounded upward.
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{vii} Reservati non Stock Issuable Upon Conversion. The
Corporation shall at all times reserve and keep available out of its authorized but unissued shares
of Common 3tock, solely for the purpose of elfecting the conversion of the shares of the Series
A Preferred Stoek and Series B Preferved Stock, such number of its sharcs of Common Stock as
shall from time to time be sufficient to effect the conversion of all then outstanding shares of the
Series A Preferred Stock and Series B Preferred Stock, If at any time the number of authorized
but unissued shares of Common Stock shall not be sufficient to effect the conversion of all then
outstanding shares of the Series A Preferred Stock and Series B Preferred Stock, then the
Corporation shall take such corporate action as may be necessary to increase its suthorized but
urmsaued shares of Common Stock to such number of shaves as shall be sufficient for such
PUITOSE,

(viil)  Payment of Taxes: Owpinions. The Corporation will pay all taxes
(other than taxes based upon income) and other governmental charges that may be imposed with
respect to the issuance and delivery of shares of Common Stock upon conversion of shares of
Series A Preferred Stock and Series B Preferred Stock; provided, however, that if shares of
Common Stock are to be issued in the name of any Person other than the Series A Holder or
Series B Holder, as the case may be, then such Series A Holder or Series B Holder must pay all
transfer taxes payable with respect thereto, and shall deliver to the Corporation or its transfer
agent such certificates and opinions of counsel as may be reasonably required by the Corporation
or its transfer agent, as-applicable.

(ix)  Closing of Books. The Corporation shall not, nor shall it permit its
transfer agent to, close its transfer books against the transfer of any shares of Series A Preferred
Stock, Series B Preferred Stock or of any shares of Common Stock issued or issuable upon the
conversion of any shares of Series A Preferred Stock or Series B Preferred Stock in any manner
that interferes with the timely conversion of such shares of Series A Preferred Stock and Series B
Preferred Stock, except as required to comply with applicable laws.

(2) Voting Rights. (i) Except as otherwise provided in this Certificate or as
required by applicable law, the Series A Preferred Stock and Series B Preferred Stock shall vote
together with the Common Stock and Series C Preferred Stock and not as a separate class, at any
annual or special meeting of shareholders of the Corporation, and may act by written consent in
the same manner as the Common Stock and Series C Preferred Stock, in either case upon the
following basis: each Series A Holder and Series B Holder shall be entitled to such number of
votes as shall be equal to the whole number of shares (with one-half being rounded upward) of
Common Stock into which such Series A Holder’s and Series B Holder’s aggregate number of
shares of Series A Preferred Stock and Series B Preferred Stock, respectively, are convertible at
the close of business on the record date fixed for such meeting or the effective date of such
writien consent.

(ify  For so long as there iz outstanding not less than twenty-five
percent (25%) of the shares of Series A Preferred Stock and twenty-five percent (25%) of the
Shares of Series B Preferred Stock, holders of Series A Preferred Stock, Series B Preferred Stock
and Comumon Stock (not including, for purposes of this subsection, any shares of Preferred Stock
that otherwise have the right to vote with the Common Stock), voting together as a single class
on an as-converted to Common Stock basis, shall be entitled to elect three (3) members of the
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Board of Directors (the “Common Divectors”). At any meeting {orin a written consent in leu
thereot) held for the purpose of electing dircctors, the presence in person or by proxy {or the
swritten consent) of the bolders of at ‘:east A majotity in interest of the then Gumsyandmg.) shares of
Series A Prefermd Stock, Series B Preforred Stock and Conunon Stock, on an as-converted to
Common Stock basig, shall constitute a quorum of the Series A Preferred Stock, Sevies B
Preferred Stock and Common Stock for the election of the Common Directors. A vacancy in the
directorship elected by the helders of Series A Preferved Stock, Series B "re‘mr d Stock and
Common Stock shall be filled by voie or written consent of the holders of the then outstanding

shares of Series A Preferred Stock, Series B Prefarred Stock and Common Stock, consenting or
voting, as the case may be, in the same manner :as presenied in the first sentence of this
paragraph. BEach Cormamon Director may be removed only by the vote of a ieast a majority in

interest of the then outstanding shares of Series A t’xewncd Stock, Series B Preferred Stock and
Common Stock {not including, for purposes of this subsection, any shares of Prmemeg. Stock that
otherwise have the right 1o vole with the Conuoon Stock), voting together as a single ¢lass on an
as-converted to Common Stock basis.

(k) Protective Provisions.

6 For so long as any shares of Series A Preferred Stock or Series B
Preferrad Stock are outstanding, the Corporation shall not, either directly or by amendment,
merger, consolidation, or otherwise, without first obtainmg the approval (by vote or written
consent) of the holders of a majority of the then oulstanding shares of Sertes A Preferred Stock

¥

and Series B Preferred Stock, voting oracting, as the case may be, as a single class:

(D) approve the congunuoation, or entering into of any
agreement in respect of the consummation of, any Liguidation Even L

(Z) approve the purchase, redemption or sther acquisition of
any Conynon Stock of the Corporation, other than 1‘cpumhase" pursuant to this ¢ \mﬁoate or
stock restriction agreements approved by the Board of Directors that grant to the Corporation a
right of repurchase upon termination of the service or employment of a consultant, director or
employee; or

(3} approve the transfer of material assets of the Corporation to
any person other than a wholly-owned Subsidiary of the Corporation,

(i) For so long as any shares of Series A Preferred Stock are
outstanding, the Corporation shall not, either directly or by amendment, merger, consolidation,
or otherwise, without first obtaining the approval (by vote or written consent) of the holders of a
majority of the then outstanding shares of Series A Preferred Stock, voting or acting, as the case
may be, as a single class:

(1) increase the total number of authorized shares of Preferred
Stock or Series A Preferred Stock;

{2)  materially alter or amend the rights, preferences or
privileges of the Series A Preferred Sinck;
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3) authorize or create any new class or serles of shares having
rights, preferences or privileges as o voting, dividends, or d:.stz.‘-b« tion of asscis upon liguidation,
merger or otherwise that are senior {o or on a patity with the Series A Preferred Stock; or

G amend or repeal this Certificate or the Bylaws in any
manner that is materially detrimental to the Series A Holders.

(i)  For so long as any shares of Series B Preferred Stock are
putstanding, the Corporation shall not, etther directly or by amendment, merger, cousolidation,
or otherwise, without first obtaining the approval (by vote or written consent) of the holders of a
majority of the then outstanding shares of Series B Preferred Stock, voting or acting, as the case
may be, as a single class:

{(H increase the total number of authorized shares of Preferred
Stock or Series B Preferred Stock

(2) materially alter or amend the nights, preferences or
privileges of the Series B Preferred Stock;

(3) authorize or create any new class or series of shares having
rights, preferences or privileges as to voting, dividends, or distribution of assets upon liquidation,
merger or otherwise that are senior to or on a parity with the Series B Preferred Stock; or

Q) amend or repeal this Certificate or the Bylaws in any
manner that is materially detrimental to the Series B Holders.
Notwithstanding the foregoing, the rights of the Series A Holders and Series B Holders
described in this Section 4.4(h) will terminate tmmediately prior to the earhier of (X} the
consumimation of the Corporation’s imtial public offering and (‘y" a merger or sale of
substantially all the Co 1po1atm"1 s assets (if approved by the holders of at least 51% of the Series
A Preferred Stock and Series B Preferred Stock, voting together as a single class on an as-
converted to Common Stock basig).

() No Impairment.  The Corporation will not, by amendment of this
Certificate, its Bylaws or o i'iCi organizational documents or through any merger, consolidation,
reorganization, reclassification, recapitalization, Ligudation Event, issue or sale of Capital Stock
ot any other volantary actmn by the Corporation or any \ubmdmw thereot, avoid or seek to
avoid the ohservance or performance of any of the terms to be observed or performed in this
Section 4.4 or Asticle VII by the Corporation but will at all times in good faith assist in the
carrying out of all these provisions, and in the taking of all such action as may be necessary or
appropriate in order to protect the conversion and other rights of the Series A Holders and Series
B Holders set forth in this Section 4.4 or Agticle VI

4,5  SNeries C Participating Cumulative Convertible Preferred Stock.

(a) Désignation. Five Million Three Hundred Seventy-Nine Thousand Two
Hundred Seventy-Eight (5,379,278) shares of the authorized Preferred Stock are hereby
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designated as Series C Freferred Stock. The rights, preferences, powers, privileges, restrictions,
gualifications, and lirnitations granted o or irnposed upon the shate cf Scries C Preferred Stock
shiall be ds sef forth in this Seg

(b) Rank. The Series C Preferred Stock, with respect to-dividend distributions
and distributions upon liquidation, winding up or dissolution of the Corporation, shall rank: (i)
senior to the Common Stock, the Series A Preferred Stock and the Series B Preferred Stock
(collectively, “Series C Junior Securities”); (i1) on a parity with any additional Series C Preferred
Stock authorized or issued by the Corporation (collectively, “Series C_Parity Securities™),
provided, that any Series C Parity Securities must be approved by the Series C Holders 1
accordance with Section 4.5(h) (if then applicable); and (iii) junior to each other class of
Preferred Stock hereafter created, the terms of which expressly provide that such class or series
will rank senior to the Series C Preferred Stock as to voting, redemption, dividend distributions
and/or distributions upon liquidation, winding-up or dissolution of the Corporation (collectively,
“Series C Senior. Securities™), provided that any such Seties C Senior Securities described in the
immediately preceding clause (iii) that were not approved by the Series C Holders in accordance
with Section 4.5(h) (if then applicable) shall be deemed to be Series C Junior Securities and not
Series C Senior Securities.

(c) Dividends.

6 From and after the date of the issuance of any shares of Series C
Preferred Stock, dividends shall acorue at the rate per annum of five percent (5%:) of the Series C
Stated Value per share simple interest (subject to appropriaie adjustment in the event of any
stock dividend, stock split, corbination or other similar recapitalization with respect to the
Series B Preferred Stock) (the “Series € Divi dends’“ Series C Dividends shall accrue, be
cumulative and be paid quar’wiv on the fiffeenth (15™) of cach of March, June, September and
December of each calendar year (each such date, a “Payment | D__&@_g_ Y and may be paid, at the
option of the Company, in cash, in kind, in the form of additional shares of Serles C Preferred
Stock, or in any combination thereof) provided, that to the extent the Company does not pay the
ther-payable Sertes C Dividends on any Payment Date, such Series € Dividends shall be payable
upun J\@ earhe;«:t to ocour of the events set forth in the following sentence of this Section
4.5{c)1y, Section 4.5(d} or Section 4.5(e). In the event that the Corporation shall otherwise
declare and pay or make a dividend or any other &

distribution {(incloding, without limitation, in
cash, i Capital Stock (which shall incl“de, without lmitation, any oplions, wartants, converlible
securities or other rights to acqaug Capital Stock of the Corporation, whether or not pursuant to a

sharcholder vights plan, “poison mill” or similar srrangement), evidence of Indebtedness issued
by the Corporation or other Persons or other propwrw or assets} on or with respeet to shares of
ahy class of Common Stock, then the Board of Directors shall declare, and each Series C Holder
shall be entitled to receive in respect of each share of Series € Preferred Stock held by such
Series C Holder, a dividend or distribution in an amount egual 1o the amount of such dividend or
distribation that would be received by such holder as it such share of Series C Preferred Stock
had been converted to Common Stock on the date of the payment of such dividend or
distribution to holders of Common Stocly provided, however, that such dividends shall only be
declared and paid after all Series C Dividends have been paid in full pursuant to this
Section 4.5(c)(D). Al dividends paid with respect fo shares of the Series © Preferred Stock

‘

pursuant to this Section 4.5(¢¥1} shall be paid pro rata to the Series C Holders entiiled thereto.

=~
+
£

5y
Fava

TRADEMARK
REEL: 005329 FRAME: 0649



The Corporation shall not declare any dividends or distributions on any Capital Stock, other than
the Series C Preferred Stock, without declaring a dividend or distribution with respect to the
Series C Preferred Stock.

(i1) Payment to Series C Holders of Record. Each dividend payable to

Series C Holders shall be paid to the Series C Holders of record as they appear on the stock
books of the Corporation on the applicable record date therefor.

(d) Liquidation Preference.

@ Upon the occurrence of a Liquidation Event, before any payment
shall be made to the holders of any Series C Junior Securities by reason of their ownership
thereof, the Series C Holders shall be entitled to be paid (provided that such cash payment is not
then prohibited under the TBOC or other applicable law) out of the assets of the Corporation
available for distribution to its shareholders for cach share of Series C Preferred Stock, an
amount in cash equal to the greater of (A) the Series C Stated Value, plus all declared and unpaid
dividends, if any, on each such share of Series C Preferred Stock or (B) the amount for each
share of Common Stock that the Series C Holders would be entitled to receive pursuant to the
Liquidation Event as if all of the shares of Series C Preferred Stock had been converted into
Common Stock as of the date immediately prior to the date fixed for determination of
shareholders entitled to receive a distribution in such Liquidation Event, in each case before any
cash distribution shall be made or any other assets distributed in respect of Series C Junior
Securities to the holders of any Series C Junior Securities, except that, with respect to clause (B),
such distributions shall be made concurrently with those made, if any, to holders of Common
Stock and holders of Preferred Stock on an as converted to Common Stock basis after the
payment of all preferential amounts. With respect to clause (A), after the payment of all
preferential amounts required to be paid to the holders of shares of Series C Preferred Stock
under such clause, the remaining assets of the Corporation available for distribution to its
shareholders shall be distributed next to the holders of the shares of Series A Preferred Stock and
Series B Preferred Stock as provided in Section 4.4(d) and next among the holders of the shares
of Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock and Common
Stock, pro rata based on the number of shares held by each such holder, treating for this purpose
all such securities as if they had been converted to Common Stock pursuant to the terms of this
Certificate immediately prior to such Liquidation Event. Any amounts to be held in escrow in
connection with a Liquidation Event shall not affect or reduce in any manner the liquidation
preference to be paid to the Series C Holders pursuant to this Section 4.5(d)(i).

(1y  If upon any Liquidation Event, the amounts payable in respect of
the Series C Preferred Stock under Section 4.5(dy(i) above are not paid in full, the Sexies C
Holders and the holders of Series C Parity Securities will share ratably in any distribution of
assets of the Corporstion in proportion to the full amount to which each is entitled npon a
Liquidation Event.

()  Redemption.

et

o o i h e r e - o
i) CGeneral. At any time on or after the seventh (77) anniversary of

the purchase of any such share of Series C Preferred Stock, unless prohibited by Texas law

T
L3
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governing distributions to shareholders, shares of Series C Preferred Stock shall be redeemed by
the Corporation at a price equal to the greater of (A) two (2) times the Series C Stated Value per
share, plus any Series C Dividends accrued but unpaid thercon, whether or not declared, together
with any other dividends declared but unpaid thereon and (B) the Fair Market Value of a single
share of Series C Preferred Stock as of the date of the Corporation’s receipt of the Redemption
Request (the “Redemption Price”), in one lump-sum on a date that is not more than 180 days
after receipt by the Corporation from the holders of at least 51% of the then outstanding shares of
Series C Preferred Stock, of written notice requesting redemption of all shares of Series C
Preferred Stock (the “Redemption Request”). Upon reccipt of the Redemption Request, the
Corporation shall apply all of its assets to such redemption, and to no other corporate purpose,
except to the extent prohibited by Texas law governing distributions to shareholders. The date of
such redemption shall be referred to as a “Redemption Date”. If on the Redemption Date Texas
law governing distributions to shareholders prevents the Corporation from redeeming all shares
of Series C Preferred Stock to be redeemed, the Corporation shall ratably redeem the maximum
number of shares that it may redeem consistent with such law, and shall redeem the remaining
shares as soon as it may lawfully do so under such law. Any redemption of the Series C
Preferred Stock shall take priority over the redemption of any other Capital Stock.

(i) = Redemption Notice. The Corporation shall send written notice of
the mandatory redemption (the “Redemption Notice™) to each hoider of record of Series C
Preferved Stock not less than 40 days prior to the Redemption Date.  The Redemption Notice
shail state;

{3 the pumber of shares of Series C Preferred Stock held by
the “holder that the Corporation shall redeem on the Redemption Date specified in the
Redemption Notice;

(2 the Redemption Date and the Redemption Price;

(3) the date upon which the holder’s right to convert such
shares in gecordance with this Cerfificate ferminates; and

4) that the holder is to swrrender to the Corporation, in the
manner and at the place designated, his, her or its certificate or certificates representing the
shargs of Series C Preferred Stock fo be redeemed.

(i)  Surrender of Certificates; Payment. On or before the Redemption
Date, each holder of shares of Series C Preferred Stock to be redeemed on the Redemption Date,
unless such holder has exercised his, her or its right to convert such shares as provided in this
Certificate, shall surrender the certificate or certificates representing such shares (or, if such
registered holder alleges that such certificate has been lost, stolen or destroyed, a lost certificate
affidavit and agreement reasonably acceptable to the Corporation to indemnify the Corporation
against any claim that may be made against the Corporation on account of the alleged loss, theft
or destruction of such certificate) to the Corporation, in the manner and at the place designated in
the Redemption Notice, and thereupon the Redemption Price for such shares shall be payable to
the order of the person whose name appears on such certificate or certificates as the owner
thereof. In the event less than all of the shares of Series C Preferred Stock represented by a

24

TRADEMARK
REEL: 005329 FRAME: 0651



certificate are redeemed, a new certificaie representing the unredeemed shares of Series C
Preferred Stock shall promptly be issued to such holder,

(iv)  Rights Subsequent to Redemption. If the Redemption Notice shall
have been duly given, and if on the applicable Redemption Date the Redemption Price payable
upon redemption of the shares of Series C Preferred Stock to be redeemed on such Redemption
Date is paid or tendered for payment or deposited with an Independent payment agent so as to be
available therefor in a timely manner, then notwithstanding that the certificates evidencing any of
the shares of Series C Preferred Stock so called for redemption shall not have been surrendered,
dividends with respect to such shares of Series C Preferred Stock shall cease to accrue after such
Redemption Date and all rights with respect to such shares shall forthwith after the Redemption
Date terminate, except only the right of the holders to receive the Redemption Price without
interest upon surrender of their certificate or certificates therefor.

(v)  Status_of Redeemed Series C Preferred Stock. If any shares of
Series C Preferred Stock are redeemed pursuant to this Section 4.5(e), then such shares of Series
C Preferred Stock so redeemed shall be canceled and thereupon restored to the status of

authorized but unissued Preferred Stock, undesignated as to class or series.

® Lonversion Rights: Mechanics; Status of Converted Stock; Adiustments.
(i) Optional Conversion. A Series C Holder of any share of Series C

Preferred Stock may at any time and from time to time convert such share into such number of
fully paid and nonassessable shares of Common Stock as is determined by dividing (A) an
amount equal to the Series C Stated Value (the “Series C Conversion Amount™) by (B) the Series
C Conversion Price then in effect.

(i) Automatic Conversion. Fach outstanding share of Series
Preferred Stock shall be automatically and without any action by any Series € Holder converted
into such number of fully paid and nonassessable shares of Common Stock as is determined by
dividing the Series C Conversion Amount by the Series C Conversion Price then in effect upon
the earlier to oceur of (i} the holders of at least {ifty-one percent (51%) of the then ouistanding
Series C Preferred Stock consenting to such conversion or (i) the consummation of a Qualified
to3 A g
PO,

(i)  Mechanics of Conversion.

e A Series C Holder who desires to convert any shares of
Series C Preferred Stock pursuant to Section 4.5(H)(1) shall surrender the certificate or certificates
therefor, duly endorsed, at the office of the Corporation or any transfer agent for the Series €

Preferred Stock, and shall give written notice to the Corporation at such office that such Serjes C

%

Series © Conversion Notice shall contain the following: (i) the date on which the conversion is to
be effected if such date i3 to be any date after the Corporation’s receipt of the Series C
Conversion Notice (such date, as applicable, the “Serigs € Conversion Date™); (i) the mumber of
shares of Series C Preferred Stock then owned by the Series € Helder delivering such Series C
Conversion Notice; (1) the number of shares of Series C Preferred Stock to be converted:
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{ivy the Q'L es © Conversion Price then in effect, 1t known by sueh Series C Holder; {v} the
number of shares of Common Stock to be issued 1o such Seves C Holder pursuant -to suc
conversion, if known by such Series C Holder; and (vi) the address to which the Corporation
shall deliver onc or more certificates cvidencing the Common Stock issuable upon such
conversion. Following receipt of such certificate or certificates and such Series € Conversion
Motice, the Corporation shall b omptly issue and deliver to such Series C Holder, in accordance
with such Series C Conversion Notice, () one or more certificates w1demmg the Common
Stock issuable upon such conversion, tegethcx with any declared but unpaid dividends on such
Series © Preferred Stock, and {y) one or more certificates evidencing any shares of Series C
Preferred Stock that such Series C Holder delivered to the Corporation but were not subject of
the Series C Conversion Notice, The Person entitled to receive the shares of Common Stock
issuable upon such conversion shall be treated for all purposes as the record holder of such
shares of Common Stock on the Series C Conversion Date.

(2)  Upon the occurrence of either of the events specified in
Section 4.5(f)(ii), the outstanding shares of Series C Preferred Stock shall be converted
automatically and without any action by any Series C Holder and whether or not the certificates
representing such shares are surrendered to the Corporation or its transfer agent; provided,
however, that the Corporation shall not be obligated to issue certificates evidencing the shares of
Common Stock issuable upon such conversion unless the certificates evidencing such shares of
Series C Preferred Stock are either delivered to the Cotporation or its transfer agent or the Series
C Holder thercof notifies the Corporation or its transfer agent that such certificates have been
lost, stolen or destroyed and executes an affidavit satisfactory to the Corporation containing an
agreement to indemnify the Corporation (and, if applicable, its transfer agent) from any loss
incurred by it in connection with such certificates. Thereupon, there shall be issued and delivered
to such Series C Holder promptly at such office and in its name as shown on such surrendered
certificate or certificates, a certificate or certificates for the number of shares of Common Stock
into which the shares of Series C Preferred Stock surrendered were convertible on the date on
which such automatic conversion occurred, together with any declared but unpaid dividends on
such Series C Preferred Stock.

(iv)  Status.of Conyverted Stock. If any shares of Series C Preferred
Stock are converted pursuant to this Section 4.5(f), then such shares of Series C Preferred Stock
so converted shall be canceled and thereupon restored to the status of authorized but unissued

Preferred Stock, undesignated as to class or series.

vy  Adiustments to Series C Conversion Price.

(1) Adiustment for Stock. Splits and Combinations. If th

Caorporation shall at any time or from ¢ time to time after the Issue Date effect & subdivision of m
outstanding Common Stock without a cotresponding subdivision of the Series C Preferred Qmmg
then the Series C Conversion Price in effect immediately before such subdivision shall b

multiplied by a fraction (1) the pumerator of which is the total number of shares of Commm
Stock issued and outstanding mﬁn«:*’mmeiy pr;or to the time of such subdivision, and (i) the
denominator of which 1s the infal number of shares of Common Stoek issued and mﬂ.’rmdmg
tmmediately following such suhdivision, Conversely, if the Corporation shall at any time or from
Hine 10 time after the Issue Date combine the outstandin 1g shares of Common Stock into a smaller
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number of shares without a cmmspond;n;, combination of the Series C Preferred Stock, then the
Series O Conversion Price in cffect immediately before the combination shall be *fﬂuitipiied by a
fraction (i) the numerator of which is the total number of shares of Common Stock issued and

outstanding immediately prior to the time of such combination, and (i) the denominator of
which is the total number of shares of Common Stock issued and ouistanding immediately
following such combination. Any adjustment pursuant to this Section 4. 3(f}{v){1) shall become
effective at the close of business on the date the subdivision or combination becomes effective.

(’“ Acfiustmem for Comrpor Si k D_ividemis and

ﬁxes a Accord date for tbc cc:ferrmwa ion o{ r‘mders Of Common Smck_ en’uﬁed 1o receive, a
dividend or other distribution payable in shares of Common Stock, then, in each such event, the
Series C Conversion Price that is then in effect shall be decreased as of the time of such issuance
or, in the event such record date is fixed, as of the elose m busmebs on such record date, by
multxplvmg the Series € Conversion Price then in effect by a fraction (i) the numerator of which
is the total nurnber of shares of Common Qroc,k issued and ou i tandmg immediately prior {o the
time of such issuance or the close of business on such record date, and (i) the denominator of
which is the total mumber of shares of Common Stock 1s<med and outstanding imwmediately priot
to the time of such issuance or the close of business on such record date plus the number of
shates of Common Stock issued or issuable in payment o‘f such dividend or distribution;
provided, however, that if such record date is fixed and such dividend is not fully paid or if such
distribution is not fully made on the date fixed therefor, then the Series C Conversion Price shall
be recomputed accordingly as of the close of business on suﬂh record date, and thereafter the
Series C Conversion Price shall be adjusted pursuant to this Section 4.5(D(v)(2) to refiect the
actual payment of such dividend or distribution.

(3) Adustment _ for  Reclassification;  Exchange  and
. If at any time or fio om time to time after the Issue Date the Common Stock issuable

-

upon the conversion of the Series C Preforred Stock is changed into the same or a different
number of shares of any c’mss or classes of Capital Stock, whether by recapitalization,
reclassification or otherwise (other than an acguisition or asset transfer or a subdivision or
combination of shares or stock dividend or a reorganization, merger, consolidation or sale of
assets provided for elsewhere in this Section 4.5(0(v)), then in any such event each Series C
Holder shall have the right thercafter to convert such Series C Holder’s shares of Series C
Preferred Stock into the kind and amount of stock and other securities and property receivable
upon such recapitalization, reclassification or other change by holders of the number of shares of
Common Stock into which such shares of Series C Preferred Stock could have been converted
immediately prior to such recapitalization, reclassification or change, all subject to further
adjustment as provided herein or with respect to such other securities or property by the terms
thereof.

{4y Reorganizations, Mergers., Congolidations or Sales  of

Assets, If Organic Change shall be effected in such a way that holders of Common Stock shall be
entitled to rﬂceive (eit’ﬁer directly or upon subsequent liguidation) stock, securities or assets i

respect of or in exchange for their shates of Common Stock, then, as a condition of such Organic
Change, 1awﬁu and ads..quate provisions shall be made whereby ecach Series € Holder shall
thereupon have the right to receive, upon the basis and upon the terms and conditions specified
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herein and in liey of the shares of Common Stock umediately theretofore receivable upon the
conversion of such Semeg ~ Holder’s shares of Series C Preferred Stoclk, such shares of stock,
securifies or assets as may be issued or payable in respect of or in exchange for the number of
outstanding shares of Common Stock that would have been immediately theretofore receivable
upon conversion of such Series C Holder’s shares of Serles € Preferred Stock had such Organic
Change not taken place, and in the case of any recrganization or reclassification, appropriate

provisions shall be made with respect to the rights and interests of such Series C Holder whereby

the provisions hereot (ueluding, without Umitation, provisions for adjustments to the Series (,
Conversion Price) shall thereafter be applicable, as ﬂEQIEJ as‘may bw, in relation to any shares of

stock, securities or assets thereafter deliverable upon the exercise of such conversion rights.

(5) Adjustment _for Issuances Below.  Seties. C. . Conversion
Price. If the Corporation shall at any time after the Issue Date issue Additional Stock, without
consideration or for a consideration per share less than the Series C Conversion Price in effect
immediately prior to such issuance, then the Series C Conversion Price shall be reduced,
concurrently with such issuance, to a price (calculated to the nearest one-hundredth of a cent)
determined in accordance with the following formula:

CP2=CP1* (A+B)+ (A + Q).
For purposes of the foregoing formula, the following definitions shall apply:

“CP2” shall mean the Series C Conversion Price in effect immediately after such
Additional Stock;

issuance of Addamn&, s wck

“A" shall mean the num‘oc*‘ of shares of Common ‘?""ock outstanding immediately prior to

such issuance of Additional Stock (treating for this purpose as outstanding all shares of Common
Stock issuable u,pun exercise of ¢ pm,n , warrants and ,;hs outstanding inunediately prior to

such issue or up conversion or exchange of convertible securities (including the Preferred
Stock) outstanding ('3\\5 uming exercise of any outstanding options, warrants or rights therefor)

immediately pnv to such issue);

“B” shall mean the number of shares of Common Stock that would have been issued if
such Additional Stock had bc—‘er issued at a price per share equal to CP1 (determined by dividing
the aggregate consideration received by the Corporation in respect of such issue by CP1); and

BRICE

“C” shall mean the number of such Additional Stock issued in such transaction;

provided, that if such issuance or deemed issuance was withoui consideration, then the
Corporation shall be deemed 1o have received an aggregate of $0.0001 of consideration for each
share of Additional Stock issued or deemed to be issued. Notwithstanding the foregoing, no
adiustiment shall be made to the Series U Conversion Frice pursuant to this Section 4.5(0{v)(5)
(1) if such adjustment would be in amount that would result in less than 100 shares of Coromon
Stock being issued upon a conversion of the Series C Preferred after such adjustment; provided
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that any adjustments that are not required to be made by reason of this clause (1)} shall be carried
forward and shall be taken into account at the earlier of when the cumulative adjum‘ments carried
forward would equal an amount that would result in 1,000 shares of Common Stock being issued
upon a conversion of the Series C Preferred after such cumulative adiustiment or at the end of one
(1) year from the date of the event giving rise to the adjusiment being caried forward
{notwithstanding the foregoing, nothing contained in this clause (i) shall relieve the Corporation
of its obligation to provide the certificate in Sgetion 4.5(0vY(T) below or any other notice
required elsewhere in this Certificate); or {ii) as a result of any of the following {collectively,
“Exempt Securities”™y:

{1 the issuance of securities for which an adjustment is made
under another provision of Section 4.4(f)(v) or this
Section 4.5(0)(v);

(i) securities issuable upon the exercise or conversion of any
Series C Preferred Stock, debenture, warrant, option or
other convertible sccurit*f (inchading the Series A Preferred
Stock, the Series B Preferred Stock and options currently
issued to employees under the Corporation’s former and
then-existing equity incentive plans);

(iii)  the grant of Common Stock or options, warrants or rights to
purchase Common Stock {as adjusted for any stock
dividends, splits, combinations, recapitalizations and the
like) to employees or directors of, or consultants to, the
Corporation under compensation plans and agreements
approved by the Board of Directors, including the approval
of at least one (1) Series C Director (as defined below);

(iv)  shares of Common Stock, Preferred Stock or other
securities issued as a dividend or distribution on the Series
C Preferred Stock; and

) shares of Common Stock jssusble in conmection with

acquzs;tzop by the C oty i 1, which are approved by the

Board of Directors, md udin ch approval of the Series C
")n‘ectors.

6) C s. The following rules shall apply for purposes
of this Section 4.5(f)(v) (including, for the avoidance of doubt, in respect of issuances or deemed
issuances of Additional Stock):

TN

{H In the case of the issuance or sale (or deemed issuance or sale) of
Common Stock for cash, the consideration shall be deemed to be
the amount of cash paid therefor before deducting any discounts,
commissions or expenses paid or incurred by the Corporation for
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any underwriting or otherwise in connection with the issuance and
sale thereof;

(i)  In the case of the issuance or sale (or deemed issuance or sale) of
Common Stock for a consideration in whole or in part other than
cash, the consideration other than cash shall be valued at the Fair
Market Value thereof; and

(i) In the case of the isswance or sale of options or wartanis to
purchase or rights to subscribe for Common Stock, securities
convertible into or exchangeable for Common Stock, or options or
warrants o purchase of b *gji 1ts to subscribe [or such copvertible or
exchangeable securities, the fomwmg provisions shall apply for
all purposes of this 8 en:uon 4. 5(Hiv;

a) The aggregate maximum nwuber of shares
of Comimon Stock deliverable upm exercise (assuming the
satisfaction of any conditions to exercisability, including, without

Hmitation, the passage of time, l without taking mto aceount
potential antidilution adjustments \ of such options or warranis to
purchase or rights to subscribe for Covunon Stock shall be deemed
fo have been issued at the Hine such options, warranis or rights
were issued and for consideration cqual io the consideralion
{(determined in the manner provided in Sections 4. 506} and
(1)), if any, received by the Corporaticn upon the issuance of such
options, warrants or rights plus the zninjmum exercise price
provided in such options, warrants or rights (without taking into
account potential an t}dlmmun adj ustme% ) for the Comnmon Stock
covered therehy,

o) The apggrepatc maximum  number of

qhav'es of Commen Stock deliverable upon conversion of or in
change for (assuming the satisfaction of any conditions o
convemmht" or exchanpeahility, including, without limitation, the
passage of time, but withowt taking imte account potentisi
antidilution adjustments) any such convertible or exchangeable
securities of upan the exercise of options or warrants 1o purchase
rights to subscribe for such convertible or exchangeable securities
and subsequent conversion or exchange thereof shall be deemed to
have been issued at the time such securities wers issued or such
options, warrants or rights were issucd and for a consideration
equal to the consideration, if any, received by the Corporation for
any such secunities or options, warants or 1 ights, plus the
minitom additional consideration, if any, to be received by the
Corporation (without taking into ace ount potential antidilution
adjustments) upon the conversion or exchange of such securities or
upon the exercise of such options, warrants or rights and
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subsequent conversion or exchange of the underlying convertible
of exchangeable securities, as appropriate (the consideration in
each case to be determined in the manner provided in

Sections 4.5(N(v)(6)(1) and (i1));

) In the event of any change in the mumber
of shares of Common Siock deliverable by the Corporation, o in
the considoration payable to the Corporation, upen exercise of such
options, warrants or rights with respect to either Common Stock or
such convertible ot exchangeable securities or upon conversion of
ot in exchange for such converiible or exchangeable securities,
including, but not limdited m a change resulting from the
antidilution provisions thereof, the Series € Conversion Price, to
the extent m any way affected by or computed using such options,
warrants, rights or securities, shall be recomputed to reflect such
change, but no {urther adjustment shall be made for the actual
issuance of Common Stock or any payment of such consideration
upon the exercise of any such options, warrants or rights or the
conversion or exchange of such securities;

d} Upon the expiration of any such options,
warrants or rights with respect to either Common Stock or such
convertible or exchangeable securities or the termination of any
such rights to convert or exchange, the Series C Conversion Price,
to the extent in any way affected by or compuied using such
options, warrants, rights or securities shall be recomputed to reflect
only the mumber of shares of Common Stock actually issued upon
the exercise or conversion, as applicable, of such options, warrants,
rights or securities; and o

e) The number of shares of Common Stock
deemed issued and the consideration deemed paid therefor
pursuant to Sections 4.5¢fi v} 6x1iija) and b) shall be appropriately
adjusted to reflect any change, termination or expiration of the type
described in Sections 4.5(Dv6)iiilc} and d), as applicable.

(7 Certificate of Adjustroent. In each case of an adjustment or
readjustment of the Series C Conversion Price pursuani to Section 4.5(5(v), the Corporation, at
its expense, shall compute such adjustroent or readjustment in accordance with the provisions
hereof and prepare a certificate showing such adjustment or readjustment, and shall mail such
certilicate, by first class mail, puaaoe prepaid, {o each Series C Holder at such Series € Holder’s
address as shown i the Corporation’s books. The certificate shall set forth such adjustment or
readjustment, showing in detail the facts upon which such adjustment or readjustment is based,
including 2 statement of (i) the consideration received or deemed to be received by the
Corporation for any issuance or deemed issuance of Common Stock or other Capital Stock,
(i) the Series C Conversion Price at the time in effect, (i) the number of shares of Common
Stock or other Capital Stock issued or deemed issued and (iv) the type and amount, if any, of
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other property which at the time would be received upon conversion of the Series C Preferred
Stock
¥ R »

{viy ~ Frachonal Sharves: Awgrcgation. No fractional shares of Common
Stock shall be issued upon conversion of Series C Preferred Stock. All shares of Conunon Stock
{including fractions thercof) issuable upon conversion of more than one share of Series C
Preferred Stock by a Series C Holder thereof shall be appregated for purposes of determining
whether the conversion would result in the issuavce of any fractional share If, afier the
aforementioned aggregation, the conversion would result in the issuance of any factional share

ey

of Common Stock, then the Corporation shall, in lieu of issuing any fractional share, round fo the
nearest whole share, with one-half being rounded upward.

(vii) - Reservation of Common Stock Issuable Upon Conversion. The
Corporation shall at all times reserve and keep available out of its authorized but unissued shares
of Common Stock, solely for the purpose of effecting the conversion of the shares of the Series C
Preferred Stock, such number of its shares of Common Stock as shall from.time to time be
sufficient to effect the conversion of all then outstanding shares of the Series C Preferred Stock.
If at-any time the number of authorized but unissued shares of Common Stock shall not be
sufficient to effect the conversion of all then outstanding shares of the Series C Preferred Stock,
then the Corporation shall take such corporate action as may be necessary to increase its
authorized but unissued shares of Common Stock to such number of shares as shall be sufficient
for such purpose.

(other than taxes based upon income) and other governmental charges that may be imposed with
respect to the issuance and delivery of shares of Common Stock upon conversion of shares of
Series C Preferred Stock; provided, however, that if shares of Common Stock are to be issued in
the name of any Person other than the Series C Holder, then such Series C Holder must pay all
transfer taxes payable with respect thereto, and shall deliver to the Corporation or its transfer
agent such certificates and opinions of counsel as may be reasonably required by the Corporation
or its transfer agent; as applicable.

(ix)  Closing of Books. The Corporation shall not, nor shall it permit its
transfer agent to, close its transfer books against the transfer of any shares of Series C Preferred
Stock or of any shares of Common Stock issued or issuable upon the conversion of any shares of
Series C Preferred Stock in any manner that interferes with the timely conversion of such shares
of Series C Preferred Stock, except as required to comply with applicable laws.

(g)  Voting Rights.

1 Except as otherwise provided in this Certificate or as required by
applicable law, the Series C Preferred Stock shall vote together with the Common Stock and
Preferred Stock, on an as-converted to Common Stock basis, and not as a separate class, at any
annual or special meeting of shareholders of the Corporation, and may act by written consent in
the same manner as the Common Stock, in either case upon the following basis: each Series €
Holder shall be entitled to such number of votes as shall be equal to the whole number of shares
of Common Stock (with one-half being rounded upward) into which such Series C Holder’s

2
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ngs:a"e nusuber of shares of Serjes € Prefemred Stock are convertible at the close of business
on the record date fixed for such meeting or the effective date of such writien consent.

(i) -~ For s¢ long as there is outstanding not less than twenty-five
percent (25%) of the shares of Series C Preferred Stock issued on the Issue Date, the Series C
Holders, voting separately as one class, shall be entitled to elect two (2) members of the Board of
Directors (the “Series C Directors”). At any meeting (or in a written consent in lieu thereof) held
for the purpose of electing directors, the presence in person or by proxy (or the written consent)
of the holders of at least a majority in interest of the then outstanding shares of Series C
Preferred Stock shall constitute a quorum of the Series C Preferred Stock for the election of the
Series C Directors. A vacancy in the directorship elected by the holders of Series C Preferred
Stock shall be filled by vote or written consent of the holders of the then outstanding shares of
Series C Preferred Stock, consenting or voting, as the case may be, in the same manner as
presented in the first sentence of this paragraph. Each Series C Director may be removed only by
the vote of a least a majority in interest of the then outstanding shares of Series C Preferred
Stock.

(h} Proigctive Provisions. For so long as there is outstanding not less than
twenty- five percent (25%) of the shares of Series C Preferred Stock issued on the Tssue Date, the
Corporation shall not, either directly or by amendment, merger, consolidation, or otherwise,
without first obtaining the approval (by vote or writien s,.cn..sent) of the holders of at least fifty-

one percent (51%) of the then outstanding shares of Sertes C Preferred Stock {a “8
Special Yote™):

N\ ~

{1 amend, alter or change the rights, preferences, privileges or other
ierms of the shares of Series C Preferred Stock:

_ (it} increase or decrease the number of authorized sharves of Series
)‘efﬂr‘*‘ed Stock, or create (by reclassification or other wse\ or issue any Series C Parity

Securities, Series C Senior Securities or any other security convertible info or exercisable for any
Series C Parity Securities or Series € Senior Securities;

(iti)  purchase or redecm any Sexies C Senior Securities, Series € Parity
Securities or Serles C Junior Securities prior to the Series C Preferred Stock; provided that no
Series C Special Vote shall be required for any such purchase or 1adc*npu<3*1 that is provided for
in this Certificate or approved by the Board of Directors, including the approval of least one (1)
Series C Director;

(iv) consummate, or emfer into any agreement in respect of the
consummation of, any Liquidation Event;

{v) amend, alter, repeal or waive any provision of this Certificate in a
manner that adversely affects the Series C Preferred Stock;

(vi)  pay or declare any dividend on any Series C Senior Securitics,
Series C Parity Securities or Series C Junior Securities prior to the Series C vaie red Stocl;

L
Ll
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provided that no Series C Special Vote shall be required for any such payment or declaration
approved by the Board of Directors, including the approval of at least one (1) Series C Director;

(vil)' -incur aggregate Indebtedness (including through the issuance and
sale of J bt securities) in excess of Five Hundred Thousand Doltars ($500,000); provided that no
Series © Special Vote shall be required for any such Indebtedness approved by the Board of
Dimci‘.\,m, inchiding the approval of at Jeast one (1) Series € Director;

{viii)  increase the salary of any director or otficer of the Corporation in
excess of competitive market vates that do not exceed market texms in the Corporation’s industry
fora company of comparable size; provided that no Series C Special Vote shall be required for
any such increase approved by the Board of Directors, including the approval of at least one (1)
Series C Director;

(ix)  increase or decrease the size of the Board of Directors;

(x) transfer any material assets of the Corporation to any Person other
than a wholly-owned Subsidiary of the Corporation;

(xi)  make any loan or advance to any employee or director; provided
that no Series C Special Vote shall be required for any such loan, advance or similar \,xmndmu

x

in the ordivary course of business or under the terms of an emplovee stock or option plan

approved by the Board of Directors, including the approval of at least one (1) Series C Director;

or

{xi1) ap PIOVE Ot otherwise toplergent any equily compensation pian, or
increase me number of shares of the Capital Stock issuable under any equity compensation plan
(subject to appropriate adjustment in the event of any stock dnidei‘d, stock split, combination or
other &.'m*'m recapitalization with respect to the Series C Preferred Stock); provided that no
Series C Special Vote shall be required for any such equity compensation plan or increase
approved by the Board of Directors, including the approval of at least one (1) Series C Director.

\

(1) No_Impairment. The Corporation will not, by amendment of this
Certificate, its Bylaws or other organizational documents or through any merger, consolidation,
reorganization, reclassification, recapitalization, Liquidation Event, issue or sale of Capital Stock
or any other voluntary action by the Corporation or any Subsidiary thereof, avoid or seek to
avoid the observance or performance of any of the terms to be observed or performed in this
Section 4.5 or Article VII by the Corporation but will at all times in good faith assist in the
carrying out of all these provisions, and in the taking of all such action as may be necessary or
appropriate in order to protect the conversion and other rights of the Series C Holders set forth in
this Section 4.5 or Article VII.

ARTICLE V
NOTICES

.

Urndess otherwise provided by applicable law, all notices, requests, demands, and other

communications required or permitted in this Certificate shall be in writing and shall be
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o~

personally delivered, delivered by facsimile or courier service, or mailed, certified with first class
po;tagp prepaid, i the case of cominunications to a Holder, to such Holder’s address set forth on

¢ books of the Corporafmn and, in the case of the Corporation, to the principal oﬁnc of the
{'arpom wn at 2130 Commerce Street, Dallas, Texas 75201, Atiention: David Copps, Chief
Executive Officer. Each such notice, request, de nanfi or other comnnication m)dﬂ be deemed
o have been given and recetved {whether actoall y recetved Ot nm‘ on the date of actual delivery
thereof, if personally delivered or delivered by facsin me t’am:r ssion (if receipt is confirmed
slecironically at the time of such transmission), or on the thlrd (31d) Business Day following the
date of =n~ai1im; if mailed in accordance with this fxrm‘] ______ V, or on ‘*’m) day specitied for delivery
o the courier Qerwco (if such day is one on which the courier service will give normal assurances
that such specified delivery will be made). Any notice, request, demand or other communication.
given ¢ ‘herwise than in accordance with this Article V shall b deemed to have been given on
the date setually received. The Lo;p@*atiof“ may change its address for purposes of this Article V

by giving wri tten notice f suah C'iangg to each H oidu in ﬁlo mc.zmm piovued in this Atticle V.,

su"h change to mo Q orpor atzos_l in *he manner m U‘/]ded in L 1S /-\1. hdr_@_‘i . W bem—:vex’ any notice is
required to be given by law or by this Certificate, a written waiver thereof, S}gned by the Person
entitled to notice, whether before or after the time stated therein, shall be deemed equivalent to
the giving of notice. Notwithstanding anything herein to the contrary, prior to the consummation
of a Liguidation Event for which shareholder spproval is required, the Corporation shall give
each Holder of record entitled to vote on such matter written notice of any such impending
Liquidation Event not later than the sarlier of ten (10) days prior to the shareholders’ meeting
called to approve such Liquidation Event, if any, and fifteen (13) days prior {o the consunmation
of such Liguidation Event. The notice shall describe the material terms and conditions of the
impending Liquidation Event, and the Corporation shall thereafier give such Holders prompt

notice of auy material changes thereto,

ARTICLE VI
BOARD OF DIRECTORS

6.1 Number and Term, The Board of Directors shall consist of no fewer than one (1)
director and no more than five (5) divectors, with the exact number to be fixed from time to time
in the manner provided in the Corporation’s Bylaws. Fach of the Corporation’s divectors shall
serve unti] such director’s successor is duly elected and quanﬁ :d i1 accordance with the Bylaws,
or until such director’s earlier resignation or death,

-

6.2 Current Directors. The names and addresses of the cwrent directors are as
follows:

David 8, Copps 2130 Conmumerce Street
Dallas, Texas 75201

Amir L. Ecker 2136 Commeree Strest
Dalias, Texas 752061
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Richard A. Jacoby 2138 Commeree Street
Dalas, Texas 75201

Randy Rowland Courvoisier Centre §
501 Brickell Key Drive, Suite 200
Miami, Florida 33131

Barry P. Field Courveisier Centre |
301 Brickell Key Drive, Suite 200
Miami, Fiorida 33131

6;‘ Meetings. The Board of Directors shall meet at least annually, unless otherwise
agreed by a vote of a majority of the Board of Directors.

6.4 Cumulative Voting, Curnulative voting for the election of directors is express!
denied and prohibited with respect to all classes of C amtaf Stoclk,

s

ARTICLE VII
INDEMNIFICATION

The Corporation shall inderanify each of iis officers and directors and each of its former
officers and directors 1o dle {ullest extent permitted by law in exisience now or hereaficr,

The Corporation shall have the power to purchase and maintain insurance on behaif of
any person who 19 ot was a director, officer, employee, or agent of the Corporation or is or was
serving at the request of the Corporation as a director, officer, eruplovee, or agent of another
corporation, partnership, joint venture, trust, or other enterprise against any liability asserted
against him or her and ncurved by hiro or her in any such capacity or arising ovt of his or her
status as m@h, whether or not the (\_)rpovatko* would have the power to indemnify him or her
against such Hability under the provisions of this Article VIL

ARTICLE VilT
EXCULPATION

No director of the Corporation shall be liable to the Corporation or its shareholders for
monetaty damages for breach of fiduciary duty as a director, except for Hability (1) for any
brezach of the director’s duty of loyalty to the C 01‘p0m’"x m ot s sharcholders, (i) for acts or
omissions not in gond faith or that invelve intentional misconduct or a knowing vielation of law,
(111} under the applicable provisions of the TBOC or (iv) for any transaction from which the
director derived an improper personal bevefit, It i3 the intent that this p~~0\7ision be interpreted to
provide the maximum protection against lHability afforded to directors under the TBOC, as in
existence either now or hereafter.
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ARTICLEIX
BYLAWS

The Corporation’s Bylaws may be altered, amended or repealed, and new Bylaws
adopted, by the affirmative vote of at least a majority of the members of the Board of Directors,
including the approval of the Series C Directors, then in office or by the affirmative vote of the
holders of at least a muajority of the voting power of all shares of Capital Stock of the Corporation
then entitled to vote generally in the clection of directors, voting as a single class.

ARTICLE X
ELECTION NOT TO BE GOVERNED BY BUSINESS COMBINATION LAW

Pursuant to Section 21.607 of the TBOC, the Corporation expressly elects not {o be
governed by Section 21.606 of the TBOC Three Year Moratorium on Certain DBusiness
Combinations,

ARTICLE X1
CXISTENCE

The Corporation shall have perpetual existence.

ARTICLE XY
EXFECTIVENESS OF FILING

This document becomes effective when the document is fited by the Secretary of State of
the State of Texas.
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EXECUTION

The undersigned affirms that the person designated as registered agent in the Amended
and Restated Certificate of Formation has consented to the appointment, The undersigned signs
this document subject to the penalties imposed by law for the submission of a materially false or
fraudulent mstrument and certifies under penalty of perjury that the undersigned is authorized
under the provisions of law governing the entity to execute the filing instrument.

Pated:  Angust,

2013 PUREDISCOVERY CORPORATION

Name: David S, Copps '
Title: Chief Executive Officer

Signature Fage o
Amended nnd Restated Certfificate of Formation of
PureBbiscoverv.Gorporation a Texas ForProfit Corporation
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