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Case 8:16-cv-03288-VMC-JSS Document 104 Filed 02/28/18 Page 1 of 2 PagelD 2423

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

OPACMARE USA, LLC,
Plaintiff,
V. Case No: 8:16-¢v-3288-T-33JSS
LAZZARA CUSTOM YACHTS,
LLC, a Florida Limited Liability

Company,

Defendant.

JUDGMENT IN A CIVIL CASE

IT IS ORDERED AND ADJUDGED that judgment is entered in favor of Lazzara
Custom Yachts's. Lazzara Custom Yachts, LLC is the lawful owner of the United States
Trademark Registration Number 3064907. Pursuant to 15 U.S.C. § 1119, the Director of the
United States Patent and Trademark Office shall rectify the register to reflect that Lazzara Custom
Yachts, LLC is the owner of United States Trademark Registration Number 3064907. .

ELIZABETH M. WARREN,
CLERK

s/B. Sohn, Deputy Clerk
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Appealable Orders: Courts of Appeals have jurisdiction conferred and strictly limited by statute:

(@)

(b)

()

(d)

(e)

Appeals from final orders pursuant to 28 U.S.C. Section 1291: Only final orders and judgments of district courts, or final orders
of bankruptcy courts which have been appealed to and fully resolved by a district court under 28 U.S.C. Section 158, generally are
appealable. A final decision is one that “ends the litigation on the merits and leaves nothing for the court to do but execute the
judgment.” Pitney Bowes, Inc. V. Mestre, 701 F.2d 1365, 1368 (11th Cir. 1983). A magistrate judge’s report and recommendation
is not final and appealable until judgment thereon is entered by a district court judge. 28 U.S.C. Section 636(c).

In cases involving multiple parties or multiple claims, a judgment as to fewer than all parties or all claims is not a final,
appealable decision unless the district court has certified the judgment for immediate review under Fed.R.Civ.P. 54(b), Williams
v. Bishop, 732 F.2d 885, 885-86 (11th Cir. 1984). A judgment which resolves all issues except matters, such as attorneys’ fees and
costs, that are collateral to the merits, is immediately appealable. Budinich v. Becton Dickinson & Co., 486 U.S. 196, 201, 108 S.
Ct. 1717, 1721-22, 100 L.Ed.2d 178 (1988); LaChance v. Duffy’s Draft House, Inc., 146 F.3d 832, 837 (11th Cir. 1998).

Appeals pursuant to 28 U.S.C. Section 1292(a): Appeals are permitted from orders “granting, continuing, modifying, refusing
or dissolving injunctions or refusing to dissolve or modify injunctions...” and from “[i]nterlocutory decrees...determining the rights
and liabilities of parties to admiralty cases in which appeals from final decrees are allowed.” Interlocutory appeals from orders
denying temporary restraining orders are not permitted.

Appeals pursuant to 28 U.S.C. Section 1292(b) and Fed.R.App.P.5: The certification specified in 28 U.S.C. Section 1292(b)
must be obtained before a petition for permission to appeal is filed in the Court of Appeals. The district court’s denial of a motion
for certification is not itself appealable.

Appeals pursuant to judicially created exceptions to the finality rule: Limited exceptions are discussed in cases including, but
not limited to: Cohen V. Beneficial Indus. Loan Corp., 337 U.S. 541,546,69 S.Ct. 1221, 1225-26, 93 1..Ed. 1528 (1949); Atlantic
Fed. Sav. & Loan Ass’n v. Blythe Eastman Paine Webber, Inc., 890 F. 2d 371, 376 (11th Cir. 1989); Gillespie v. United States
Steel Corp., 379 U.S. 148, 157,85 S. Ct. 308, 312, 13 L.Ed.2d 199 (1964).

Time for Filing: The timely filing of a notice of appeal is mandatory and jurisdictional. Rinaldo v. Corbett, 256 F.3d 1276, 1278 (11th Cir.
2001). In civil cases, Fed.R.App.P.4(a) and (c) set the following time limits:

(@)

(b)

()

(d)

(e)

Fed.R.App.P. 4(a)(1): A notice of appeal in compliance with the requirements set forth in Fed.R.App.P. 3 must be filed in the
district court within 30 days after the entry of the order or judgment appealed from. However, if the United States or an officer or
agency thereof is a party, the notice of appeal must be filed in the district court within 60 days after such entry. THE NOTICE
MUST BE RECEIVED AND FILED IN THE DISTRICT COURT NO LATER THAN THE LAST DAY OF THE APPEAL
PERIOD - no additional days are provided for mailing. Special filing provisions for inmates are discussed below.

Fed.R.App.P. 4(a)(3): “If one party timely files a notice of appeal, any other party may file a notice of appeal within 14 days after
the date when the first notice was filed, or within the time otherwise prescribed by this Rule 4(a), whichever period ends later.”

Fed.R.App.P.4(a)(4): If any party makes a timely motion in the district court under the Federal Rules of Civil Procedure of a type
specified in this rule, the time for appeal for all parties runs from the date of entry of the order disposing of the last such timely
filed motion.

Fed.R.App.P.4(a)(5) and 4(a)(6): Under certain limited circumstances, the district court may extend the time to file a notice of
appeal. Under Rule 4(a)(5), the time may be extended if a motion for an extension is filed within 30 days after expiration of the
time otherwise provided to file a notice of appeal, upon a showing of excusable neglect or good cause. Under Rule 4(a)(6), the
time may be extended if the district court finds upon motion that a party did not timely receive notice of the entry of the judgment
or order, and that no party would be prejudiced by an extension.

Fed.R.App.P.4(c): If an inmate confined to an institution files a notice of appeal in either a civil case or a criminal case, the notice
of appeal is timely if it is deposited in the institution’s internal mail system on or before the last day for filing. Timely filing may
be shown by a declaration in compliance with 28 U.S.C. Section 1746 or a notarized statement, either of which must set forth the
date of deposit and state that first-class postage has been prepaid.

Format of the notice of appeal: Form 1, Appendix of Forms to the Federal Rules of Appellate Procedure, is a suitable format. See also

Fed.R.App.P. 3(c). A pro se notice of appeal must be signed by the appellant.

Effect of a notice of appeal: A district court loses jurisdiction (authority) to act after the filing of a timely notice of appeal, except for actions

in aid of appellate jurisdiction or to rule on a timely motion of the type specified in Fed.R.App.P. 4(a)(4).
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LAZZARA CUSTOM YACHTS, LLC,

Defendant.
/
LAZZARA CUSTOM YACHTS, LLC,
Counterclaimant,
V. Case No. 8:106-¢v—-3288-T-33J38
OPACMARE USA, LLC,
Counterclaim Defendant.
/
/7

ORDER
his matter comes kefore the Court pursuant to the Motion

Summary Judgment filed by Lazzara Custom Yachts, LLC on

# 84), and a reply in support thereof filed by Lazzara Custom

~ J

Yachts on October 31, 2017 (Doc. # 8¢); the Cross Motion for

Summary Judgment filed by Opacmare on November 3, 2017 (Do

Q

# 88), with a response in opposition thereto filed by Lazzara

Custom

in

Yachts on November 30, 2017 (Doc. # 89), and a reply

o~

C L
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support thereof ed by Opacmare on December 18, 2017

-
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{(Doc. # 92); and the Mcoction for Sanctions

Custom Yachts on January 19, 2018 (Doc. # 93), with a respo

O
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I. Background
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ly brought this action seeking damages
and injunctilve relief against Lazzara Custom Yachts, Joseph

trademark infringement
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and Steven Lazzara were dismiss (Dcc. # 69)

Cpacmare allieged that

¢ Lazzara Custom Yachts was
unlawfully Using the LAZZARA trademark, United States

rademark Regilstrat Number 3064907,

which Cpacmare cl
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nterclaimg seeking a declaratory
ent declaring it to be the owner of the LAZZARA Mark and

a corresponding correction of the trad

# 53).

" [P
\) acmare” s

on, the Court dismissed without
prejudice the First Amended Complaint. {(Doc. # 87}). As such,
the case proceeds only o Lazzara Custom Yachts’s
counterclaims, on which both parties now sgseek summary
Judgment.. (Do, ## 79, 88). Lazzara Custom Yachts’s Motion
also sought summary Jjudgment on the claims in
Amended Complaint,

Amended

aint ha

(_JO\, -

> the
3 been dismissed,

First
7%y . However, since First
the

Court addresses the
vy as to Lazzara Custom Yachts’s counterclzims.
Additionally, Lazzara Custom Yachts seeks sanctions
under Federal Rule of Civil Procedure 11, allegi That
Opacmare continues to raise frivolous arguments in its Answer
to Lazzara Custom Yachts’s counterclaims. (Doc. # 93). The
Mot ions are ripe for review.
IT. Legal Standaxrd
A, Summary Judgment
Summary judgment is proper where “the movant shows that
there is no genuine dispute as to any material fact and the
novant is entitled to judgment as a matter of law.” Fed. R.
[
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Civ. P. 56. Summary Jjudgment will be granted unless there is
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igsue is genulne 1f there is a “real kasisg in the record” on
which “a reascnable jury could return a verdict for the non-
movant.” Hairston v. Gainesville Sun Publ’g Co., 9 F.3d 913,
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18 {(ilth Cirxr. 1993). A fact is material if it might affect
the outcome of the suit under the applicable substantive 1:

Allen v. Tyson Foods, Inc., 121 F.3d 642, 646 {(lith Cir
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evidence, all reasonable inferences should ke drawn in the

non-moving party’s favor. Shotz v. City of Plantation, 344
F.3d 1l1le¢l, 1164 (1lth Cir 2003) However, 1if “the record
taken as a whole could not lead a ratioconal trier cof fact to

find for the non-moving party, there i1s no ‘genuine issue for

trial.’” Matsushita Elec. Indus. Co. v. Zanith Radic Corp

475 U.5. 574, 587 (1886)
B. Rule 11 Sanctions
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altering existing law or for estab

Mid-State Land &

Cir, 2008} {citing Fed. R. Civ. P. 11}). In addressing a motion

either factually or legally, and, 1f so, (2) “whether the
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Worldwide Primates, Inc. v. McGreal, 87

F.3d 1252, 1254 (1ith Cir. 1996).
III. Facts
A, Summary Judgment

In seeking summary Judgment on Lazzara Custom Yachts’
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Court as to the legal ownership of the Mzking
that determination reguires the Court to trace the ownership

4

LAZZARA Mark as it transferred between several

of the

fom

different entities. The undisputed facts are as follows.

1. Creation and Collateralization of the LAZARRA
Mark.

b
-
ct
a
QO

he eariy 1%90s, Richard %“Dick"” Lazzara and Steven

“Brad” Lazzara founded Lazzara Yacht Corporation, a separate

corporate entity from the named defendant in this case. (Doc.
## 74 at 5, 75 at 5). Lazzara Yacht Corporation manufactured

high-end vachts, which scold for upwards of $20 million. (Doc.
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17y . As part of that b
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{(Doc. # 74-2).

May 7, 2007, Lazzara
entered

Corporation

revolving credit loan agresement
with Tennessee Commerce Bank. (D Lazzara Yacht
Corp

a promissory ncte (Doc. # 75-4) and a
security agreenent (Doc i

, which granted Tennes
Commerce Bank :

nessee
§ a security Interest n Lazzara Yacht
Corporation’s general

The general

}..J
Q
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o

intangibles

ed by the
agreement included the LAZZARE Mark. (Doc. # 75 at
9}y, On May 9, 2007, Tenneszee Commerce Bank

Ce

the Fed

poration was
Commerce B:
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> LAZARRA D

s interest
L e
oc. # 7 2

= Commerce Bank went bkankrupt and
ederal Deposit Insu

nsurance Co C

named Tenne

sseea
NP A 4o
Bank’s Recelver.

o ReVal Financial, LLC. ({Doc.
# 73-2). On September 4 7
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2. UCC Foreclosure and Sale of the LAZARRA Mark.

r
H
H

Lazzara Yacht Corporation was unable to repay the loan

and scon fell into default. (Doc. # 75 at 9). ReVal attempted
to assist Lazzara Yacht Corporation in selling the company

for nearly two vears. (Doc. # 73 at 11). The record references

Forbearance dated Octoker 19, 2Z012. (Doc # 73-11 at 25-26).

However, 1t appears that neither document is currvently before

i

the Court. After being unable to secure a buyer for the

defaulted company, ReVal assigned its interest in the secured
lcang to ReVal Financial NPL, LIC. {(Doc. # 73-5). ReVal NPL

filed a UCC Financing Statement reflecting the assignment.

foreclose on Lazzara Yacht Corporation’s assets, including

the LAZARRA Mark, and sell them tec a third party, GB Asset

On or around Octcker 9, 2014, notification was sent Lo
Lazzara Yacht Corporatlion and its secured creditors that

Lazzara Yacht Corporation’s assets would be sold “through a

private sale scmetime on or after Octcbhber 24, 20i4.7 (Doc. #

T73-9) . That notification indicated it was from ReVal
Financial Properties, LLC. (Doc. # 73-9). ReVal Properties
and keVal NPL are both wholly-owned subsidiaries of Republic

Financial Corporation. (Doc. # 73 at 5) Subseguently, ReVal

s
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T

roperties sent an undated “Notice of Disposition of Assets,”

[

stating that 1t was “exercising its right to foreclose upon

including the LAZARRA Mark, “to itself.” (Doc. # 73-12). It
further stated that 1t foreclicsed “tLhrough a private sale
under Uniform Commercial Code & 9-610,7 which is codified in

™

Florida Statutes section 679.610. {(Doc. # 73-1

)

po-d

Lffective Novemter 7, 2014, ReVal NPL and ReVal
Properties sold the LAZZARA Mark, and other assets, to GB
Azgset for $590,000. (Doc. # 73-11). Simultanecusly, GB Asset
also purchased a barge from Lazzara Internaticnal Yacht
Sales, Inc., an entity related to Lazzara Yacht Corporatio
for $1,150,000. (Doc. # 73-15). Also executed was a release

of lender, 1in which ReVal NPL and ReVal Properties (as

enders} agreed to release the liens “encumbering the Boat
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Agreement dated January 22, 2013, and the Forbearance dated
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terminated the security interest on February 10, 2Z015. (Doc.
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Following the sales, ReVal Properties sent Lazzara Yacht
Corporation notification that the sale had cccurred and that
Lazzara Yacht Corporation =still owed more than $10 million.
(Doc. # 73-24). At deposition, the corporate representative
for ReVal NPL and ReVal Properties, Charles Singleton,
testified that the amount was closer to $15 million. (Doc. #
73 at 3b).

Cn April 17, 2015, GB Asset sold the assets it had
purchased, including the  LAZARRA Mark, to the named
defendant, Lazzara Custom Yachts, for $50,000. {(Doc. # 76-

3. State Court Proceedings Supplementary.

-

Crn February 22, 2015, a Consent Final Judgment was
entered Iin the Seventeenth Judic Circuit of Florida in
favor of Opacmare and against Lazzara Yacht Corporation, in
the sum of $187,375. (Doc. # 88-19). On July 22, 2015, the
state court entered an order granting Cpacmare’s motion for
proceedings supplementary and assigning Opacmare “all Lazzara

i

intellectual property,”

LAZZARA Mark, in satisfaction of the State Judgment {(Doc. #
88-21) . The motion for proceedings supplementary was
uncontested and no third parties were impleaded. (Doc. # 34
at 5-6). Subseguently, Lazzara Custom Yachts filed a motion
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.

to intervene in the state action and vacate the July 22, 2015,
Order, which Cpacmare opposed. (Doc. # 79-6). On September

27, 2016, the state court entered an order denving the motion

o intervene post-judgment. (Doc. # 72-7). The court noted

=

that “there was no evidence provided demonstrating possession
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of the trademark.” (Doc. #

IV, Legal Analysis

A, Summary Judgment

At first glance, the chain of title is c¢lear: Lazzara
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Agset sold it to Lazzara Custom Yachts. Opacmare seeks Lo

break the chain of title by undermining ReVal NPL s UCC

challenge the UCC foreclosure sale and there is no evidence
that GB asset was not a good faith buver of the trademark.
There 1s simply no scenario in which legal title to the
LAZARRA Mark did not transfer to Lazzara Custom Yachts.
First, Opacmare alleges that the pre-sale notice of the
foreclosure was improper under the UCC. (Doc. # 88 at 13-14).

\ : s ] o
racmare polnts out that the notice was sent
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entitled to receive notice of the sale. (Doc. # 88 at 13 n.7).
Without an entitlement to receive notice, Opacmare has no

standing to obiject to the propriety of the notice. See 1iFlex

502179, at *2 (D. Minn. Mar. 4, 2004) (YAs an unsecured
creditor, Electroply is not entitled to notice of the sale
ectroply cannot challenge
had standing to

challenge the notice given in this case, improper notice doe
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1983) (C“Failure to give notice does not vitiate the sale

Next, Opacmare argues that the nectice of disposition

{(Doc. # 73-12) also purportedly shows ReVal Properties
foreclosing upon the trademark. (Doc. # 88 at 15). Opacmare

is correct that without documentary evidence of ReVal
Properties having a security Iinterest in the trademark, it

- AT S — = - PR - . 7.y Tl . o e - - FoguN b ~
would have been improper for ReVal properties to foreclose on

the trademark itself. See

{(Bankr. D, Mass. 2011y (finding that a foreclosure =zsale was
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However, The actual purchase agreement states that both ReVal

NPL and ReVal progerties had grivately sold the trademark o
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While acknowledging that ReVal, either through ReVal NPL

or ReVal Properties, foreclosed upon and took ownership of

_]

the LAZZARA Mark through a UCC private sale, Opacmare argues

that ReVal N
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on a recognized market or is the subiect of widely distributed

standar price guctations” then the “purchase of the

collateral by the secured varty at a private disposition is
not  commercially zreasonable.” 47 Fla. Jur. 2d Secured
Transactions § 377 (2018). But the rules reguiring commercial

reasconableness in dispositions, as with the rules requiring
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Cpacmare acknowledges that “Artic net afford a
party in COpacmare’s position — an unsecured creditor of a
debtor at the time of private sale by a secured creditor — a

atutory basis to challenge the sale or set aside the sale.”
{(Doc. # 92 at 4). The Court does not disagree. The remedy for

a commercially unreascnable disposition der Fla. Stat. §
£79.610, 1z a limitation on the secured varty’s right to
receive a deficiency Jjudgment. See Welner v. Am. Petrofina
Mktg., Inc., 482 So. 2d 1362, 1365 (Fla. 198¢) (explaining
the effect of a secured party’'s commercially unreasonab
disposition of colliaterall.

Therefore, 1f ReVal NPL foreclosed upon the LAZZARA Mark
in a commercial unreasonable manner, its right to receive
a deficiency Jjudgment against Lazzara Yacht Corporation may

be limited. But Opacmare has not presented a legal basis to
prevent the transfer of title to ReVal NPL. 3See In re Inofin
Inc., 512 B.R. 198, 8%-%0 {(Bank. D. Mass. 2014} (finding that
the trustee presented “no factual or legal authority” to void
a commercially unreasonable foreclosure); see also In re
ProvideRx of Grapevine, LLC, 507 B.R. 132, 166 (Bankr. N.D.
Tex. 2014) {“When collateral is sold in & commercially
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inreasonable manner,
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S been made.”). After ReVal NPL obtained title, it assigned
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November 7, 2014 purchase

agreement.

“subsequent purchaser for val
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Even if there were some legal deficiency that prevented
title from transferring Lo ReVal NPL, title still transferred
to GB Asset. Based on the express language of the security
agreement (Doc. # 73-1 at 7-8), and Fla. Stat. § 679.610(1),
al NPL had the power to orchestrate a private sale directly
Lo GB Asset through the November 7, 2014, purchase agreement.

Despite the language In the documents, this was the apparent

e
T

intent of the parties. Mr. Singleton testified that the

“intent was always to be a private sale to GR [Asset] of all

these assets.” (Doc., # 73 at 19).
Importantly, Opacmare did not allege that GB Asset acted

in kad faith 1in purchasing the trademark, so there is no

difficulty in finding that GB Asset would be a good faith

~

transferee and therefore protected from having its cwnership
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Despite Cpacmare allegations of UCC wviclations, title
to the LAZZARA Mark transferred to GB Asset, and subsequently
to Lazzara Custom Yachts., The parties to these transactions
fully understood this to be the case at the time. (Doc. ## 73
at 33-34, 7% at 15, 76 at 5-7). Upacmare has provided no legal
basis to re-write history and vold those transactions, and it
would undermine the plain languacge and the purpose bhehind
Florida commercial code to do so.

Therefore, the State Proceedings Supplementary, awarding
“all Lazzara Yacht Corporation ntellectual property” Lo
Opacmare, did not transfer ownership of the LAZZARA Mark, as
it was no longer Lazzara Yacht Corporation’s intellectual

Lazzara

AW

{u

-

Cus

As such, there is no material issue for trial and
stom Yachts is entitled to judgment as a matter of

B. Rule 11 Motion

In the Motion for sanctions, Lazzara Custom Yachts
alleges that Opacmare has violated Rule 11 by continuing to
challenge Lazzara Custom Yachts’s ownership of the LAZZARA
Mark. (Doc. # 83 at 4}). The Rule 11 Motion originally served

also alleged Ru Licons based on Opacmare’s
claims and affirmative defenses tc the
ims. (Doc. # 93-1 at 18-24). However, those claims

withdrawn,

were
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sanctions only upecn the continued denial of ownership in the
answer. {Dcc. # 93 at 4). Opacmare strenuously opposes the
procedure and the merits of the Motion. (Doc. # 99). Although
Opacmare cannot estabklish a legal theory which volds the
transfer of title to Lazzara Custom Yachts, the Court
nonetheless finds that sanctions are unwarranted.

Based on the unique and complicated facts of this case,
including documents showing UCC forecliosure from an entity
without a security interest and a state court order purporting
to assign the LAZZARA Mark to Opacmare, the Court cannot say
that it was objectively frivolous for Opacmare Lo deny that
Lazzara Custom achts c¢ould properly establish chain of
title. As such, the Motion (Doc. # S3) is denied. The Court
also denies Cpacmare’s request for fees incurred defending
the Motion. (Doc. # 89 at 22-23).

Accordingly, it is

ORDERED, ADJUDGED,

Lazzara Cu

(1)
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Lazzara Cu
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ustom

and DECREED:

Motion for Summary Judgment

) is GRANTED,
Cross Motion for Summary Judgment (Doc.
stom Yachts’s Motion for Sanctions (Doc.

DENIED,
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(43 Lazzara Custem Yachts, LLC iz the lawful owner of

. e a1 N
the United St

[8)]

tes Trademark Registration Number

{5) Pursuant to 15 U.S5.C. & 1119, the Director of the

rectify the register to reflect that Lazzara Custom

T

my g ] - 3 s - 3 - N T 2oe N A TP . 7 P
Yachts, LLC i3 the cwner of United States Trademark

4}

~J

Registration Number 3064907, and

to]
¢

[ox

The Clerk shall enter Judgment accordingly and
CLOSE this case.
DONE and ORDERED in Chambers in Tampa, Florida on this

28th day of February, 201€8.
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VIRGINIA M. HERNANDEZCOYINGTON
UNITED STATER DISTRICT JUDGE
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