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Execution Version

AGREEMENT OF PURCHASE AND SALE

Dated as of March 14, 2018 |
among
THE MERCO GROUP, INC,,
GENERAL PET SUPPLY, INC.,
. GENERAL PET SUPPLY MIDWEST, LLC,
GENERAL PET SUPPLY OHIO VALLEY, LLC,
EXCLUSIVELY PET, INC.

ROBERT MERAR and DAVID MERAR
and

CENTRAL GARDEN & PET COMPANY

TRADEMARK
REEL: 006403 FRAME: 0473



TABLE OF CONTENTS

Page
ARTICLEI  Sale and Purchase of Assets; Assumption of Assumed Liabilities ..................... 1
Section 1.01. Sale of ASSets.......cceovvvevevernieieirrennns eveereeeeee e [ 1.
Section 1.02.  Assumption of Liabilities. .......cccruerervrrererisirieereereee e |
Section 1.03. NoN-Assignable ASSELS ......cecuevirieireiieiiieieeiererere s eree et seeresreeeeeas 1
Section 1.04. CloSIng.....cc.ccccvvevevninerreenrieeeeeeeerene, e e s 1
Section 1.05. The Purchase Price....... e ........................ 1
Section 1.06. Physical INVENEOTY oottt eare e 1
Section 1.07. Allocation of Portion of the Purchase Price Paid for the Purchased
' ASSELS ..o st et are e 1
Section 1.08. Further Cooperétion ....... e SO R 1
ARTICLE II'  Representations and Warranti€s ...........c..ceveveeereeriveeereseenesresreeeeeessessessesneeennas 1
Section 2.01. Representations and Warranties of S€ller..........coovivvivieviieeiveeieeeeens 1
Section 2.02. Representations and Warranties of the Shareholders................cooveevvennnnnn. 1
Section 2.03. Representations and Warranties of BUyer...........c.ococvevveeeveveecerereenreeenen, 1
ARTICLE II  Additional AGreements.............oceeerreeriereerieeeeeeereereereeteereereesseseseeseeseesaesreseesnen 1
Section 3.01. EXPEINSES ....iveoverieririirienieirieeree st e stesesesse e sae e saesesresresbereeressesserennas S|
Section 3.02. Press Releases.........c..ccovveneee.. s 1
ARTICLE IV IndemmifiCation...........ccceirerereieerieieieecetstesee ettt eve et sae e |
Section 4.01. Indemnification Claims............ccocoecververennenn. et e ra e e 1
Sectioni 4.02. Procedures Relating to Indemnification for Direct Losses; Notice
OF ClaAII ..ottt b e bt n s 1
Section 4.03. Defense of Third Party Claims ...........c.coeeveeeereereeveeereereeecreeere e, 1
ARTICLE V' Tax MaterS......ccceeiriiieeieierieeieieetestestestessessesessssnssnese s essenseessneessessesaenssssenes 1
Section 5.01. Transfer Taxes; Withholding T 1
Section 5.02. Cooperation and AsSiStance............cooeeervveeueines OSSN 1
Section 5.03. Character OF PAYMENLS .....eoocvoveoeeoeveeeseees e 1
Section 5.04. Dfspute Resolution for Tax Matters................veeeerrrorrrerereeeeressssssesssssssses, 1
ARTICLE VI Labor and Employment Matters e 1
Section 6.01. EMPLOYIMENL. .......ccceiveiiiiereerieieeeier et ste st e s eeeesae s sresresaen 1
Section 6.02. Employment and Benefit Contracts................. [P e 1
ARTICLE VII Covenants Relating to Conduct of Business; Reasonable Efforts....................... 1
-i-.
TRADEMARK

REEL: 006403 FRAME: 0474



TABLE OF CONTENTS

(continued)
Page
Section 7.01. Covenants of Seller..........ccocoeriieeeiirineeerr s 1
Section 7.02. Reasonable Efforts ........................ 1
ARTICLE VIII Conditions Precedent |
~ Section 8.01. Conditions to Each Party’s Obligation .......... TS NSO .. 1
Section 8.02. Conditions of Obligations 0f BUYET .........c..ccoeevverierivveriiriiereeereeereeeeenans 1
Section 8.03. Conditions of Obligations of Seller and the Shareholders......................... 1
ARTICLE IX Termination, Amendment and Waiver
Sectlon 9.01. Termination.............c.......... e et e et et e e b e e e e e te e nee e e st e e nre s raenees 1
Section 9.02. Effect 0f TEIMUNAtON. ..........vvverrervcerreeeererseseeeseeeeseessssesseeeeseseseeseseseeeseen 1
Section 9.03. AMENAMENt........cceeiviiiiiirirreire ettt ettt ereere st srereereaenas 1
ARTICLE X General PIOVISIONS. ........ococviiiniiniininiininieieciniee s 1
Section 10.01. Survival of Representations, Warranties and Agreements et 1
Section 10.02. NOtICES ....eevveerererrieirecererece e et e 1
Section 10.03. Interpretation...........c.ccoevneunurinrirnisisnrnnnnnnn. e ———— weereneeens s 1
Section 10.04. Counterparts.............c......... E T VRS I 1
Section 10.05. Miscellaneous ......... ..................... 1
Section 10.06. Governing Law; Submission to Jurisdiction; Waiver of Jury Trial........... 1
Section 10.07. No Waiver...........ccceeevviunnnnen. e SO 1
Section 10.08. Construction..............o.cooo...... SO 1
Section 10.09. Severability ...........ccccccevrcciiiernineenees OO 1
Section 10.10. Counterparts..............................; ................................................................. 1
EXHIBIT A  NONCOMPETITION AGREEMENT WITH ROBERT MERAR................ A-1
EXHIBITB  NONCOMPETITION AGREEMENT WITH DAVID MERAR..................... B-1.
EXHIBITC ~ PURCHASE PRICE ALLOCATION .......ccoooniiimiriiriiirenitiiceisennecnsnen C-1
EXHIBITD EMPLOYMENT AGREEMENT WITH ROBERT MERAR...........cccouuu..... D-1
EXHIBITE = EMPLOYMENT AGREEMENT WITH DAVID MERAR..........cccoocvuunec. E-1
EXHIBITF = GOODWILL PURCHASE AGREEMENT ........ccccceviiviererinreececreere e F-1
EXHIBITG  LEASE AGREEMENT.......cccooevviiiniieririeeeeerieenens teereeteen et etaenaes G-1
“ii-
TRADEMARK

' REEL: 006403 FRAME: 0475



THIS AGREEMENT OF PURCHASE AND SALE (this “Agreement”) is
entered iﬁto as 6f March 14, 2018 by and among .CENTRAL GARDEN & PET COMPANY, a
Delaware corporation (“Buyer”), THE MERCO GROUP, INC., a Wisconsin cdrporation
(“Merco”), GENERAL PET SUPPLY, INC., a Wisconsin corporation (“Géneral Pet”),
GENERAL PET SUPPLY MIDWEST, LLC, a Wisconsin limited liability company
(“Midwest”), GENERAL PET SUPPLY OHIO VALLEY, LLC a Wisconsin limited liabilityv
company (“Ohie Valley”), EXCLUSIVELY PET, INC., a Wisconsin corporation (“EPI”), and
ROBERT MERAR and DAVID MERAR (collectively, the “Shareholders™). Merco, General
Pet, Midwest and Ohio Valley are hereinafter collectively referred to as “Seller.” Certain
capitalized terms used herein but not otherwise defined shall have the meaningsl set forth in

Section 10.03(b).

WHEREAS, Buyer wishes to purchase from the Shareholders their persbnal
goodwill relating to Seller, including the goodwill arising from their relationships and reputation
within the pet Supplies and pet food industry (the “Goodwﬂl”);

WHEREAS, Buyer wishes to purchase from Seller the assets of Merco set forth

on Schedule 1.01(a)(i) under the heading “Merco Assets” and substantially all of the assets of
Gener;l Pet, Midwest and Ohio Valley, subject to the terms and conditions hereinafter set forth;
WHEREAS, the shareholders and Boards Qf Difectors bf Merco and General Pet
and the holders of equity interests in and managers of Midwest and Ohio Valley have approved
the acquisition of the Purchased Assets by Buyer on the terms and conditions hereinafter set

forth; and
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WHEREAS, the Board of Directors of Buyer has approved Buyer’s acquisition of
the Purchased Assets from Seller and the acquisition of the Goodwill from the Sﬁareholdérs on
~ the terms and conditions hereinafter set forth.
' NOW, THEREFORE, in consideration of the premises and the representations,
warranties and agreements .herein contained, the parties agree as follows: |
ARTICLE I

Sale and Purchése of Assets; Assumption of Assumed Liabilities

SECTION 1.01. Sale of Assets.

(a) Purchased Assets. Subject to the terms and conditions set forth herein, at

the."Closing (as defined 1below), Seller shall sell, assign, transfer, convey and deliver to Buyer,
and Buyer shall accept and purchase all of Seller’s right, title and interest in and to the following
assets, properties and rights of Seller, to the extent such assets, properties and rights exist as of
the Closing Date (collectively, the “Purchased Assets”™):
@) All assets, properties and rights of General Pet, Midwest, Ohio Valley and
EPI,reﬂect_ed in the Schedule éf Purchased Assets attached hereto and labeled

Schedule 1.01(a)(i), including without limitation all of the assets of EPI; and

(i) - All leasehold interests of Seller in the Leased Real Property (as defined in

Section 2.01(g)) pursuant to Real Property Leases (as deﬁnéd in Section 2.01(g)),
together with all improvements and fixtures thereon owned by Séller, if any; and

(ii))  All other assets, properties and rights (real or persohal, tangible or
intangible) of General Pét, Midwest and Ohio Valley required for, used in, or incident to
the conduct of the busines‘s‘ of such Seller, ihcluding, but not limited to, all machinery,i
equipment, spare parts, computer equipment, office furniture aﬁd equipment, supplies,

fixtures, motor vehicles, sales and promotion materials, rights to royalties, internet web
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sites, names and related property, customer lists, trade lists, books, business records,
goodwill, all trademark or trade name rights in and to the name, “General Pet” or
“General Pet Supply” or. any variation thereof, all rights under the Hill’s Agreement, the
Nestle Agreement or, except as set forth in Section 6.02 and subject to Section 1.03, any
other contract, purchase order, lease, commitment or ‘other agreement of General Pet,
Midwest or Ohio Valley (collectively, the “Assigned Confracts”), techm'cél information,
trade secrets, trademarks, logos, trade names, patents, forrnulas; processes, know-how,
-personnel records, clearances, licenses, permits, federal and state or other governmental
registrations, governmental licensé or regulatory registration data, accounts receivable,
prepaid assets and unliquidated claims and all inventory of General Pet, Midwest and
Ohio Valley, including inven.toryv ordered by such Seller prior to the Closing énd in

transit on the Closing Date).

(b) Excluded Assets. The foregoihg notwithstanding, the Purchased Assets do

not include, and Buyer is not purchasing, and Seller shall not be deemed to have sold, (i) all cash

and cash equivalents and all bank accounts other than the bank accounts to be transferred as

listed under "Bank Accounts” on Schedule 1.01(a), provided that Seller shall be entitled to any

cash balance as of the Closing in any such bank accounts to be transferred, (ii) the corporate

seals, Organizational Documents, minute books, stock books, tax returns, books of account or

~ other records having to do with the corporate or limited liability company organization of Seller,

books and records which Seller is prohibited from disclosing or transferring to Buyer under

applicable law or is required by applicable law to retain, (iii) all tax assets of Seller (including

refunds) for any pre-closing tax period, (iv) Seller's rights under this Agreement or any other

document or agreement delivered to or received by Seller in connection herewith, (v) any assets
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of Merco not listed on Schedule 1.01(a)(i) and (Vi) those assets of Seller which are listed in the

Schedule of Excluded Assets attached hereto and labeled Schedule 1 01(b), including without
limitation any and all intefcsts in the Owned Real Property (the assets in clauses (i) through (iv)
are coilectively referred to as the “Excluded Assets”).

() Goodwill. At the Closing, the Shareholders shall assign, transfer, convey 
gnd deliver to Buyer and Buyer shall accept and purchase all of the Goodwill.

SECTION 1.02. Assumption of Liabilities.

(a) -Assumed Liabilities. As of the Closing Date, Buyer shall assume and
shéll subsequently péy, honor and di_schérge when due and payable in accordance with and
subject to the terms and conditions of any relevant governing contracts the following, and only
the following, liabilities of Seller (the “Assumed Liabilities”):

@) any liability arising under the Assigned Contracts; and

(i) all current liabilities of Génefal Pet, Midwest or Ohio Valley reﬂevcted in

the Recent Balance Sheet (as defined in Section 2.01(u)) or arising in the ordinary course
of business since the date of the Recent Balance Sheet. |

(b) Excluded Liabiliti'es.‘ Notwithstanding Section 1.02(a), Buyer shall not

assume, ﬁor does Buyer agree to pay, any debts, liabilities or obligations of Seller for any of the
.following:
(i) Any in_debtédness for borrowed money, including without limitation,
amounts oufstanding pursuant to Seller’s bank bredit agreement.
‘ (i) - Any fees, expenses or obligations incurred by Seller in connection with

this Agreement and the'transactions contemplated hereby.
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- (i)  Any finders fee or similar charge or commission due to any person or
orgahization which has acted for Seiler or any of Seller’s shareholders, directors or
. officers in connection with the transactions contemplated by this Agreement. |
.(iv) Any taxes of Seller of any kind whatsoever and any penaltiés and interest
thereon for pre-closing tax ‘periods and, except as otherwise set forth in this Agreement,
taxes that arise out of the consummation of the transactions contempléted heréby or are
the responsibility of Seller pursuant to Article V.
) Any obligations to pay or contribute any sums to ahy pension or -
retirement of similar plan.
(vi) Any severance, termination, change in control or related benefits of any
kind due to employees of Seller who are not hired by Buyer.
(Vii)‘ Any salary or Bonus payments or vacation pay or fringe benefits of any
kind or other compensation of any kind relating to periods ending prior to the Closing
Date but unpaid as of the Closing.
(viii) Products shipped prior to the Closing Date.
(ix)  Any liability which would be required by GAAP to be reflected on a
balance sheet which is incurred prior to Closing and not reﬂeéted on the Recent Balance
Sheet or in Final Net Asset Value.
SECTION 1.03. Non-Assignable Assets. In those cases where any of the
Purchased Assets are not by their terms assignable or which require the consent of a third'party ,
in connection with the transactions contemplated by this Agreement and such consent has not
been obtained as of the Closing Date, Seller shéll.use commercially reasonable efforts, and

Buyer shall cooperate in all reasonable respects with Seller, to obtain all consents and waivers
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and to resolve all impracticalities of assignments and transfers necessary to convey iany such
Pﬁrchased Assets to Buyer or give Buyer the right to any Purchased Assets which are ieased or
licensed pursuant to the terms of any such leases or licenses covering such Purchased Assets.
Anything» contained herein to the contrary nptwithstanding, this Agreement shall n'pt constitute
an agreement to assign any of the Purchased Assets if any actual or atfempted assignment or
transfer theredf without the consent of any party thereto other than Seller would ;;onstitute a
breaéh thereof or otherwise not be permitted under applicable laws, increase any obligation of
Seller thereunder in any material respect or create any additional material obligation of Sellér
thereunder (“Non-Assignable Assets”). If any such Non-Assignable Assets are not able to be
.assigned or transferred, Seller shall use c‘:o‘mmercial.ly reasonable efforts to pfovide or cause to be
provided to Buyer, to the extent permitted by applicable law, the benefits of any such Non-
Assignable Assets and (a) Sellér shall (to the extent Buyer has assurhed in writing all duties and
responsibilities thereunder) (i) bromptly pay or cause to be paid to Buyer all monies received by
Seller with respect to any such Non-Assignable Asset (other than any portion of the Purchase
Price) and (ii) enforce, at the written request and at the sole expense of Buyer, any rights of
Seller arising with respect thereto (including th¢ right to terminate in acéordance with the teﬁns
thereof upon the advice of Buyer) and (b) brovided t.hat Buyer receives the benefit of any such
Non—Assigna.ble Assets, Buyer shall perform and discharge on behalf of Seller all of Seller's
liabilities, if any, thereunder, vin accordance with the provisions thereof.
SECTION 1.04. Closing. The consummation of the transactions contefnplated
by this Agreement, including the purchase and sale of the Purchased Assets and the Goodwill
(the “Cleosing”), will take place on fhe first business day after all of the conditions to Closing set

forth in Article VIII are either satisfied or waived (other than conditions which, by their nature,
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are to be satisfied on the Closing Date), or at such other time or date as mutually agreed to in
writing by the parties. The date on which the Closing is to occur is herein referred to as the

"Closing Date."

(a) Seller Deliveries. Seller has delivered, or caused to be delivered, to Buyer

at or pfior to the Closing the following:

G Propeﬂy éxecuted Bills of Sale, Assignment and Assumptioﬁ Agreement,
Certificates of Title or other instfuments of conveyance of title, in form reasonably
acceptable to Buyer, sufficient to pass title to all peréonal property to be conveyed
hereunder, free and clear of all liens or encumbrances of any type or nature, except fbr
Permitted Liens.

(ii) Subject to Section 1.03, consents executed by all necessary parties to
permit Buyer to assume Seller’s interest in any contracts, which require consents,
acquired émong the Purchased Assets. Such consenté are described in Schedule
1.04(a)(ii) hereto. |

- (i)  [Intentionally omitted].

@iv) | The Master Wéréhouse and Delivéry Agreement, dated as of J anuary 1,
2018, between Hill’s Pet Nutrition Sales, Inc. (“Hill’s”) and General Pet (the “Hills’
Agreement”), which is/shall be in full force and effect. -

W) A lease in the form attached hércto as Exhibit G for Merco to lease to
Buyer the p>remises at 7711 North 81‘,St Stréet, Milwaukee, Wisconsin, duly executed by

Merco (the “Lease Agreement”).

TRADEMARK '
REEL: 006403 FRAME: 0482



(vi) - Except with respect to any Assumed Liability, evidence reasonably
satisfactory to Buyer of the release of any security interests which encumber any of the
Purchased Assets.

(vii)  An employment agreement in form and substance satisfactory to Buyer
with each of the following employees of Seller: Bruce Seefeldt, Brian (B.J.) Cohn, and
Jay Nickel (collectively, the “General Employment Agreements”).

(viii) Such other resolutiens, certificates, consents or other documents of
authority as provided for herein, or as may be otherwise necessary to cenvey and transfer,
and all other instruments or documents that counsel for Buyer may reasonably request in
order to assure sufficient transfer of the Purchased Assets to Buyer or compliance with
the- terms and conditions of this Agreement.

(b) Shareholder Deliveries. The Shareholders have delivered, or caused to be

| delivered, to Buyer at or prior to the Closing the following:

(1) A noncompetition elgreement between Buyer and Robert Merar in the form
attached hereto aé Exhibit A (the “Robert Merar Noncompetition Agreemellt”), .duly
executed by Robert Merar; |

(il)) A noncompetition agreement between Buyer and David Merar in the fofm
attached h_ereto as Exhibit B (the “Dzlvid Merar Noncompeﬁtion Agreement” and,
collectively with the Robert Merar Noncompetition Agreement, the “Noncompetition
Agreements”), duly executed by David Merar; *

| (ii)  An employment agreement between Robert Merar arld Buyer in the form-
attached hereto as Exhibit D (the “Robert Merar Employment Agreement”), duly

executed by Robert Merar.
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~ (iv)  Anemployment agreement between David Merar and Buyer in the form

attached hereto as Exhibit E (the “David Merar Employment Agreement” and,

collectively with the Genéral Employment Agreements and the Robert Merar

Employment Agreement, the “Employment Agreements™), duly executed by David

Merar.

) A goodwill purchase agreement among David Merar, Robert Merar and

Buyer in the form attached hereto as Exhibit F (the “Goodwill Purchase Agreement”),

duly executed by David Merar and Robert Merar.

(©) Buyer Deliveries. Buyer has delivered, or caused to be delivered‘, to

Shareholders at or prior to the Closing the following:

1) Each Shareholder's Goodwill Payment, by wire transfer of immediately

available funds to an account designated in writing by the Shareholder to Buyer.

(i)  The Closing Payment, by wife transfer of immédiately available funds to

an account designated in writing by Seller.

(iti)) The Noncompétition Agreements, duly executed by Buyer.

(iv)  Each Shareholder's Noncompetition Payment, by wire transfer of

immediately available funds to an account designated in writing by the Shareholder to

Buyer.

) The Employment Agreements, duly executed by Buyer.
(vi)  The Lease Agfeement, duly executed by Buyer.
(vii) The Assignment and Assumption Agreement, duly executed by Buyer.

(viit) The Goodwill Purchase Agreement, duly executed by Buyer.
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(ix)  Such other resolutions, certificates or other documents of authority as
provided for herein, or as may be otherwise nécesSary to convey and transfer, and all
 other instruments of documents that counsel for Séller may reasonably request in order to
assure sufficient transfer of the Aséumed Liabilities and the Purchased Assets to Buyer or
complianée with the terms and conditions of this Agreerﬁent.

SECTION 1.05. The Purchase Price.

(a)‘ Determination of Purchasé Price. Subject to adjustment as provided in
this Section 1.05, the purchase pricé shall consist of $- for the GoodWill, $- for
the Noncompetition Ag_reements and _0 for the burchase of the Purchased Assets (the
“Purchase Price”). |

(b) | Payment of Purchase Price. Subject to adjustment as provided in this

Section 1.035, the Purchase Price shall be paid as follows: (i) - payable to each of the
Shareholders for the Goodwill, in cash at Closing (the “Goodwill Payment”), (ii) SN
payable to each of the Shareholders for the respective Noncompetition Agreement, in cash at
Closing (the “Noncompetition Payment”), (iii) S minvs S payable to
Seller, in cash at Closing, for the Purchased Assets, and (iv) $-, plus or minus the

difference between the Target Net Asset Value and the Final Closing Net Asset Value, as finally

determined pursuant to Sections 1.05(c), 1.05(d) and 1.05(e) hereof (the “Delayed Payment”),

payable to Seller, in cash within ten days of such final determination.

(©) Adjustment of the Portion of the Purchase Price Paid for the Purchased

Assets.

(1) Closing Net Asset Value; Target Net Asset Value; Final Closing Net Asset

Value. As used in this Agreement: (i) “Net Asset Value” shall mean the current assets
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of Seller (consisting of the line item accounts specified on attached Schedule 1.05( c)),

minus the current liabilities of Seller (consisting of the line item accounts specified on

attached Schedule 1.05(c)), each determined in accordance with Seller's historical

financial statements, including in accordance with the accounting principles,
methodologies, procedures and assumptions used in preparing the Target Net Asset

Value, including those set forth on Schedule 1.05(c) (collectively, the “Accounting

Principles”) and in a form (including the line item accounts of current assets and current
liabilities included) and manner coneisteﬁt withv the Estimated Closing Statement;

(i1) “Closing Net Asset Value” shall mean the Net Asset Value of Seller as of the
Effective Time; (i) “Target Net Asset Value” shall mean Sl Giv) Final
Closing Net Asset Value” shall mean the C}osing Net Aseet Value as finally determined

in accordance with the previsions of this Section 1.05(c) and Section 1.05(d) and W)

“Effective Time” means 11:59 p.m. (central time) on the day before the Closing Date.

(i1)  Estimated Closing Statement. No more than 5 days prior tov the Closing

Date, the Shareholders shall deliver to Buyer an unaudited statement prepared by the
Shareholders in cooperation with Buyer (the “Estimated Closing Statement™) that sets
forth the Shareholders’ good faith determination of the Closing Net Asset Value (the

“Estimated Net Asset Value™).

(iii) Preliminary Closing Statement. Within 45 days after the Closing, Buyer
shall prepare and deliver to the Shareholders an unaudited statement (the “Preliminary
Closing S.tatement”)! setting forth a calculation of the Closing Net Asset Value, which
shall be prepared in accordance with the Accounting Principles in a form and manner

consistent with the Estimated Closing Statement. The Preliminary Closing Statement -
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shall (A) not reflect any changes or deviations from the Accounting Principles or the
mimner in which the Target Net Asset Value was calculated, (B) reflect no assets or
liabilities other than those included in the Purchased Assets and the Assumed Liabilities
and (C) entirely disregard (i) any and all effects on the assets or liabilities of Seller as a
result of the transactions contemplated hereby or of ainy ﬁilancing or refinancing
arrangemenis 'entere.d into at any time by Buyer or any other transaction entered into by
Buyei in connection with the consummation of the transactions éontemplated hereby, imd
(ii) any of the plans, trénsactions, or changes which Buyér intends to initiate or make or
cause to be initiated or made after the Closing with respect to Seller's business, the
Purchased Assets or the Assumed Liabilities, or any facts or circuinstances fhat are
unique or particular.to Buyer or any of its assets or liabilities. Fc_>rv purposes of preparing
' - thé Preiimihary Closing Statement, Buyer shall complete a physical inventory as of the
close of business on the day immediately following the Closing Daté to confirm the
amount of inventory included in the Closing Net Asset Value, and the Shareholders shall
have the right to nionitor such physical inventory.

(iv)  Objection to Preliminary Closing Statement. Within 30 days after the

Preliminary Closing Statement is delivered pursuant to Section 1.05(c)(iii), the

Shareholders shall complete their review of the Closing Net Asset Value calculated in the
Preliminar}i Closing Statement. Buyer will (A) assist the Shareholders in the review of
the Pr_eliminary Closing Statement and provide the Shareholders and their representatives
with reasonablé access during normal business hours to the books, records (including -
work papers, schedules, memoranda and other documents relating to the Preliminary

Closing Statement), supporting data, facilities and employees of Buyer for purposes of
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their review of the Preliminary Closing Statement, and (B) cooperate fully with the

A Shareholders and their representatiVes in connection with such review, including

| providing on a timely basis all other inforniation necessary er useful in connection with
the review of the'Prelimineiry Closing Statement as is reasonably requested by the
Shareholders or their representatives. If the Shareholders have any obj ections to the
Preliminary Closing Statement, then the Shareholders shall inform Buyer on or prior to
the last day of such 30-day period by delivering a written netice to Buyer (e “Closing
Statement Objection™) setting forth a reasonably detailed descriptien .of the basis of the
Closing Statement Objection and the adjustments to the calculation of the Closing Net
Asset Value that the Shereholders believe should be made. If no Closing Statement
Obj ection is delivered to Buyer witliin such 30-day period, then the Shareholders shali be
deemed to have aecepted the Preliminary Ciosing Statement and the calculation of the
Closing Net Asset Value 'tlierein;,p rovided th_at, in the event Buyer does not provide any
papers or documents reasonably requested by the Shareholders or any of its authorized
representatives within five days of request therefor (or such shorter period as may remain
in such 30-day period), such 30-day period will be extended by one day for each
additional day required for Buyer to fully respond to such request.

(d)  Dispute Resolution Following Closing Statement Objection.

@A) Negotiation. If a Closing Statement Objection is delivered pursuant to

Section 1.05(c), then the Shareholders and Buyer shall promptly attempt in good faith to
resolve any dispute or disagreement relating to the Preliminary .Closing Statement and the

calculation of the Closing Net Asset Value (the “Closing Statement Dispute’);
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provided, however, that any such negotiations shall not be discoverable or communicated

to the CPA Firm.

(ii) Résolution by CPA Firm. If the Shareholders and Buyer are unable to

resolve the Closing Statement Dispute within 30 days after the delivery of a Closing
Statement .Obj ection to Buyer, then the Shareholders and Buyer shall have any remaining
acclounting-related‘ disputed items included in the Closing Statement Dispute resolved by
CliftonLarsonAllen LLP, or if CliftonLarsonAllen LLP is unwilling or unavailable or has
performed work for Seller, Buyer or any of their respective affiliates in the previous three |
years, then a natiOnally recognized firm of independent certified public accountants as to
which the Share’holderé and Buyer mutually agree (in any case, the “CPA F ibrm”), which
shall, acting as an expert and not as an arbitrator, determine on the basis of the standards
sef forth in this Section 1.05, and only with respeét to the rerﬁaining accounting-related
differences so submitted to the CPA Firm (and not by independent review), whether and
to what extent, if any, the Closing Nét Asset Value as derived frorﬁ the Preliminary
Closing Statement requirés adjustment. In connection with the engagement of the CPA

- Firm, the Shareholders and Buyer shali execute reasdnabie engagement letters and supply
such other documents and information as the CPA Firm reasonably requires or as such
Party deems appropriate. The CPA Firm shall be instructed to use every reasonable
effort to perform its services within 15 days after submission of the Closing Statement
Dispute to it and, in any case, as soon as practicable after such submission. In resolving
the Closing Statement Dispute, the CPA Firm_(A) shall utilize the criteria set forth in this-
Section 1.05 and (B) shall not assign a value to ény item greater than the greatest value

for such item claimed by the Shareholders or Buyer, or less than the smallest value for
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such item claimed by the Shareholders or Buyer, as set forth in the Preliminary Closing
Statement and the Closing Statement Objection. The Shareholders (collectively) and
Buyer shall each pay 50% of the fees and expenses of the CPA Firm in connection with

the services provided pursuant to this Section 1.05(d)(ii). In no event shall the CPA Firm

award any party consequential, incidental or punitive damages. The Preliminary Closing
Statement properly disputed under this Section 1.05(d) will, after resolution of such |

dispute pursuant to this Section 1.05(d), be final, binding and conclusive on all parties

hereto and shall be subject to confirmation and entry of judgment in accordance with
applicable law.

(iii)  Cooperation. Neither the Shareholders nor Buyer shall take any action
with respect to any accounting books, records, policies and procedures that would
* obstruct or prevent the preparation and review of the Preliminary Closing Statement.

(e) The Purchase Price shall be increased or decreased by the amount, if any,

by which the Final Closing Net Asset Value is greater or less than the Target Net Asset Value,

respectively. In the event of a reduction to the Purchase Price pursuant to this Section 1.05,

Buyer shall offset such reduction amount against the Delayed Payment and, to the extent

applicable, pay the remainder of the Delayed Payment to Seller in cash by wire transfer of

immediately available funds, within ten business days of the Preliminary Closing Statement

being declared final pursuant to Section 1.05(c) or Section 1.05(d) (the “Closing Statement

Date”). In the event of a reduction to the Purchase Price pursuant to this Section 1.05 in excess

of the Delayed Payment amount (such excess amount, the “Delayed Payment Excess™), Seller

will be obligated to pay in cash by wire transfer of immediately available funds, the amount of

such Delayed Paymeht Excess to Buyer within ten business days of the Closing Statement Date.
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In the event of an increase to the Purchase Price oursuant to this Section 1.05, Buyer will be
obligated to pay Seller in cash by wire transfer of immediately available funds to such accounts
as are designated in writing to Buyer by Seller, an amount equal to the sum of (i) the Delayed |
Payment, and (ii) the amount of Such increase, within ten business days of the Closing Statement
Date. Any amoont to be paid pursuaht to this Section 1.05(e) will be treated as an adjustment to
the Purohase Price for all purposes, and each of the parties to this Agreement acknowledges and
agrees that, if the party obligated to make payment to the other party (parties) under this Section
@@ does not make the payment within ten business days after the Closing Statement Date,
such payment shall bear interest at 10% per annum, calculated from the Closing Stétement Date
through the actual date of payment.

SECTION 1.06. Physical Inventory. The joint physical inventofy described in

Section 1.05(c)(iii) shall occur as close as practicable to the Closing Date. All inventories of

Seller shall be valued at the lower of cost or market in accordance with GAAP, consistently
applied in accordance with the past practices of Seller. -

SECTION 1.07. Allocation of Portion of the Purchase Price Paid for the

Purchased Assets. The portion of the Purchase Price paid to Seller for the Purchased Assets shall
be allocated among the Purchased Assets using the methodology set forth on Exhibit C attached |
hereto. fhe parties shall report their api)licable taxes on the basis of such allocation and shall not
take any position inconsistent with such allocation in any filing with or.reports made to any

taxing authority, or in any judicial or administrative proceedings. Any dispute between the

parties as to the allocation of the Purchase Price paid to Seller for the Purchased Assets (and

other relevant items) shall be resolved by the determination of the CPA Firm in a manner

consistent with Section 1.05(d)(ii), which determination shall be binding on the parties.
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SECTION 1.08. Further Cooperation. From time to time after the Closing,

Seller at Buyer’s request and without further consideration, and Buyer and Seller at
Shareholders’ request and without further consideration, agree to take or cause to be taken such
further or other action as may reasonably be necessafy or appropriate in order to effectuate the
transactions contemplated by this Agreement.

ARTICLE II

Representations and Warranties

SECTION 2.01. Representations and Warranties of Seller. Subject to the

exceptioﬁsv noted in the Schedules delivered by Seller concurrently herewith (the “Seller
" Disclosure Schedules™), which Seller Disciosure Schedules shall be organized into paﬁs
corresponding to the numbering set fdrth below, each Seller jointly and severally repreéents and
warrants to Buyer as follows: - |

(a) Organization. Each of Merco, General Pet, and EPIis a corporation duly
organized, validly existing and in good standing under the laws of its state of incorporation.
Each of Midwest and tho Valley is a limited liability company duly organized, validly existing
~ and in good standing under the laws of its state of incorporation. |

(b)  Authority To Do Business. Seller has all requisite corporate or limited

liability company power and authority to own or lease and operate its properties and to carry on

its business as now conducted.

(©) Binding Obligation. Seller has all reqﬁisite corporate or limited liabiiity
company power and aﬁthority to en'ter into and perform its obligations under this Agreement and
to carry out the transactions contemplated hereby. The Board of Directors and shafeholders of
Merco, General Pet, and EPI and the holders of equity interests in and managers of Midwest and -

Ohio Valley have duly authorized the execution and delivery of this Agreement and the other
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transactions contemplated hereby, and no other corporate or limited liability company
proceedings on the part of Seller are neceséary to authorize this Agreement and the transactions
contemplated hereby. This Agreemenf has been duly executed and delivered by Seller and
constitutes the légal, valid and binding obligation of Seller, enforcéable against Seller in
ac;:ordance with its terms, except that such enforceability may be limited by bankruptcy,
insolvency, reorganization, receivership, moratorilim and other similar laws affecting the rights
~ and remedies of creditors generally and by general pfinciples of equity (including the availability
of specific performance or injunctive relief and the applicaition of concepts of materiality,
reasonableness, good faith and fair dealing) (the "Bankruptcy and Equity Exception"). The
execution, delivery and performance by Seller of this Agreement does not and will not conflict
with, or result in any Violétion of or default uhder, (i) any provision of the Organizational
Documents of Seller or (ii) any ordinanée, rule, regulation, judgment, order, decree, agreement,
instrument or license applfcable to Seller or to any of its respective propeﬁies or assets. No
consent, approval, order or authorization of, or registration, declaration or filing With, any court,
gdministrative agency or commission or other governmental authority or instrumentality,
domesticlor foreign, is required by or with respect to the Seller in connection with Seller's
execution and delivery of this Agreement or the performance by Seller of the obligations
contemplated hereby.

(d) Sufficiency of Purchased Assets. Except for assets disposed of in the

ordinary course of business and Excluded Assets, the Purchased Assets consist of all assets |
‘which have been used by General Pet, Midwest, Ohio Valley or EPI since January 1, 2017. The

Purchased Assets are sufficient for the continued conduct of Seller's business after the Closing in
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substantially the same manner as conducted prior to the Closing and constitute all of the rights,

- property and assets necessary to conduct the Seller's business as currently conducted.

(e) Inventories. Except as set forth in Schedule 2.01(e), the inventories on the

Recent Balance Sheet (as defined in Section 2.01(u)) were valued at the lower of cost-or market;

in accordance with GAAP. Except as set forth on Schedule 2.01(e), all inventory classified as
such in the Recent Balance Sheet Whieh is on hand and all additions to inventory since the date
of the Recent Balance Sheet consist of ‘items'of a quantity and quality tlsable or salable.in the
ordiﬁary course of Seller’s business as conducted ptior to the Closing Date, except for obsolete
items, damaged items and materials at below standard quality,ball of which Seller has written off
or written down to net realizable value.

® Accounts Receivable. All accounts and notes reeeivable of Seller

represent valid obligations arising from sales actually made in the ordinary coutse of business,
have been accounted for in accordance with GAAP, and are collectible in the ordinary course of
business, net of reserves set forth on the Recent Balance Sheet (which reserves are adequate and
calculated consistent wi»th past practice).

(8 Real Property Seller owns no real property other than the Real Property

described on Schedule 2.01(g) (the “Owned Real Property”). Schedule 2.01(g) includes a

complete list of all real property leased by Seller (the “Leased Real Property”) pursuant to the

leases described on Schedule 2.01(g) (“Real Property Leases”). Except as set forth on

Schedule 2.01(g), Seller has good and marketable title to the Owned Real Property and valid
leasehold interests in all Leased Real Property, free and clear of all mortgages, liens claims,
 charges, easements, covenants, rights of way and other encumbrances or restrictions of any

nature whatsoever, excep't the following encumbrances or restrictions, which together with those
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encumbrances or restrictions disclosed in Schedule 2.01(g) shall be referred to herein as

“Permitted Liens™: (i) municipal, zoning and other similar restrictions and ordinances;

(ii) easements, covenants, rights of way or other restrictions which do not materially adVefsely
affect the use of the property to which they relate as such property was used in the ordinary
course of business immediately prior to the Ciosing Date; (iii) mechanics’, carriers’, workmen’s,
repairmen’s or other like liens ariéing or incurred in the ordinary course of businéss; (iv) liens for
taxes, assessments and other governmental charges which are not due and payable or WMch may
thereafter be paid Withoﬁt penalty; (v) matters affecting any lessor’s interest in the Leased Real
Property; and (vi) other liens, imperfections of title or encumbrances, if any, none of which liens,
title imperfections or encumbrances (including, without limitation, matters that would be
disclosed by an accurate sui'vey), are substantial in amounf, materially detract from th_e
usefulness of the property subject thereto és used in the ordinary course of business immediately
prior to the Closing Date, or individually or in the aggregate have a Material Adverse Effect.

(h)  Title to Personal Property. Except for Permitted Liens and as described in

Schedule 2.01(h), Seller has good and marketable title to, or valid leasehold‘interest in, all of the

tangible personal property included in the Purchased Assets, in each case free and clear of all
mortgages, liens, security interests, pledges, charges or encumbrances of any nature whatsoever.

@) Contracts. Except as described in Schedule 2.01(i), Seller is not a party to

or bound by any of the types of lease, agreement, contract or other commitment, whether written
or oral, enumerated below (the “Contracts™):
1 any agreement with a term of one year or more, unless such agreement can

be terminated by Seller without penalty on 30 days’ (or less) notice;
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(i)  any agreement that requires payment.by or to Seller of more than
$100,000, unless such agreement c@ be terminated by Seller without penalty on 30 days’
(or less) notice; |

(iii)  any employee cdllective bargaining agreement or other contract with any
labor union; or

(iv)  any agreement or'contract with any Shareholder, officer, director or
employee of Seller or any of its subsidiaries.

Except as described in Schedule 2.01(i), each Contract is a valid and binding -

obligation of Seller and is in full force and effect, except for the Bankruptcy and Equity

Exception. Except as described in Schedule 2.01(i), Seller has performed all material obiigations
requiréd to be performed by it‘to date under the Contracts, is not (with or without the lapse of
time or the giving of notice, or both) in breach or default in any material respect thereunder and,
to the Knowledge of Seller, is not alleged to be in breach or default in any material fespect

thereunder. All Contracts are in the name of Seller and, except as described in Schedule 2.01(1),

all Contracts included in the Assumed Liabilities will be effectively transferred to and assumed
by Buyer at the Closing.

)] Litigation. Except as set forth in Schedule 2.01(j), there are no lawsuits,

claims, proceedings or investigations pending égainst Seller, or, to the Knowledge of Seller,

 threatened by or against or affecting Seller or any of its properties, assets, operations or business
which could reasonably be expected to have, individually or in the aggregate, a Material Adverse
Effect, and Seller is not aware of any reasonable basis for any such lawsuit, claim, proceeding or

investigation.

21

TRADEMARK _
REEL: 006403 FRAME: 0496



&) Permits. Schedule 2.01(k) contains a true and correct listing of each

material governmental license, permit or other governmental authorization (collectively

hereinafter fe_:ferred to as “Permits”) held by Seller. Except és set forth on Schedule 2.01(k),
Seller holds all Permits which are required for the operation of its business as conducted
immediately prior to the CIosing Date, and all such Permits which are material to the operation
“of Seller’s business as conducted imme_diately prior to the Closing Date will remain in full force
and effect notwithétanding the closing of fhe transactions conterﬁplated hereby and will be
effectively transferred to Buyer at the time of Closing.

) Employee and Related Matters. There are no employment-related claims,

actions, proceédings or investigations pending or, to the Knowledge of Seller,. threatened against
or relating to Séller before any court, gpvernmental, regulatory or administrative authority or
body, or arbitrator or arbitratioﬁ pahel. Selier is not subject to any outstanding employment- |
related order, writ, judgment, injunction, decision, award, compliance order, consent decree,
conciliation agreemént, settlement agreement, afﬁnnati\}e action plan, determination letter or
adviéory of any court, governmental, regulatory or administrative authority or body, or arbitrator
or arbitration panel. Seller is in compliance in all material respects with all collective bargaining
agreements, contracts, and all laws and regulétory reﬁuirements pertaining to employment and
employrhent practices. The representations and warranties set forth in this Section 2.01(1) are the -
Seller's sole and exclusive representations and warranties with respect to employment and labor
matters.

(m)  Absence of Changes or Events. Since January 1, 2017, eﬁcept as set forth

on Schedule 2.01(m), the business of Seller has been conducted in the ordinary course and there
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has not been any Material Adverse Effect. Without limifing the generality of the fofegoing,

since May 31, 2017 except as set forth on Schedule 2.01(m), Seller has not:

@ aéquired or agregd to acquire any assets which are material, individually
or in the aggregate, to Seller, excepf in its 6rdinary course of business consistent with
prior practice; |

(ii)v | sold, leased or otherwise disposed of any of its assets, which are material,
individually or in the aggregate, to Seller, except in the ordinary éourse of business
co.nsistent with prior practice;

(111))  adopted or amended in any hiaterial respect any agreement with
employees or b¢neﬁt plans, other than in the ordinary course of businesé consistent with
prior practice; |

(iv)  increased the regular compensation of any employee 6ther than in the
ordinary course of business consistent with Seller’s past pfactices;

v l. sustained any material loss or daﬁmage to its properties, whether or ﬁot
insured; .

| (vi)  issued capital stock or declared or paid a dividend or made any other -
payment from capital or surplus other distribution of any néture,' or directly or indirectly,
redeemed, purchased or otherwise acquired or recapitalized or reélassiﬁed any of its
_ cépital stock or liquidated in whole or in paﬁ;
(vi)) merged or consolidated with another cofporation;
(viii) exceﬁt for araws under that certain Line of Credit Note dated September
‘ 22,' 2015, as amended, issued by Midwést, General Pet and Ohi.o Valley in favor of

JPMorgan. Chase Bank, N.A., created, incurred or assumed or committed to create, incur
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or assﬁme indebtedness or other liability, except for accounts payable or other current
liabilities which (A) are not.for borrowed money, (B) were incurred in the ordinary
course of: business and (C) have not had and will not have, individually or in the
aggregate, a Material Adverse Effect;

(ix)  altered or amended its Organizational Documents;

(x). entered into, materially amended or terminated any Contract; or

(xi)  accelerated collec;tion of receivables which in the ordinary course of
business would be expected to occur after the Closing Date.or delayed péymént .Of
payables which in the ordinary course of business would be expeéted to occur prior to the
Closing Date.

(n) Compliance with Laws. Seller is in compliance in all material respects

with all applicable laws, orderé, ordinances, rules and regulations of any governmental authority,

“except as set forth in Schedule 2.01(n).

(o)  No Broker’s or Finder’s Fees. Except as set forth on Schedule 2.01( 6), no

agent, broker, investment banker, person or firm acting on behalf of Seller or the Shareholders is
or will be entitled to any broker’s or finder’s fee or any other commission or similar fee in
connection with any of the transactions contemplated herein.

(p) Employee Benefit Plans. Except as set forth in Schedule 2.01(p) (which-

plans/agreements listed thereon shall all be included in Assigned Contracts), neither Seller nor
any entity under common control with Seller, within the meaning of section 414(b), (c), (m) or

~ (o) of the Internal Revenue Code of 1986, as amended (the “Code”) or section 4001(a)(14) of the
Employee Retirement Income Security Act of 1974, as amended (“ERISA”) (a “Plaﬁ

Affiliate”), maintains, is required to contribute to, or is required to provide benefits under, any
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plan, fund of program providing any pension, profit sharing, deferred compensation, severance .
pay, bonuses, incentive compensation, stock options, stock purchases, or any other form of
retirerhent or deférred beheﬁt, or aﬁy health, accid»ent, dependent care, or other welfare benefit (a
“Plan”). |

(i) Seller and all Plan Affiliates are administering the Pians in material
compliance with their terms and all laws and regulations relating fo the Plans, including
but not limited tb compliance with all applicable provisions of the Code and ERISA
relating to the Plans. Néither Seller nor any Plan Afﬁliate is in default in performing its
obligations under any Plan or related agreement and all contributions and other payments
required to be made under any Plan with respect to the period prior to the date of the
Recent Balance Sheet have been made (or résefves adequate for such payments hav‘e
been set aside). Neither Seller nor any Plan Affiliate has engaged in any non-exempt
“prohibited transaction” (as deﬁned in section 4975 of 'thé Code or section 406 of
ERISA) with respect té any Plan.

(i)  Seller has_ not agre’ed to any material future increases in benefit levels not
otherwise required under the tenné of a Plan in effect as of the date hereof or the creation
of new benefits with respect to any Plan.

(iii)  No Plan is a multiemployer plan (as defined in. section 4001(a)(3) of
ERISA) (a “Multiemploy‘er Plan”). Neither Seller nor any Plan Affiliate has ever been

| obligated to contribut‘e to a Multiemployer Plan. No Plan is subject to Title IV of ERISA,
and neither Seller nor any Plan Affiliate has ever been obligated to contfibute to a Plan

which is or was subject to Title IV of ERISA.
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(iv)  Except as set forth in Schedule 2.01(p), no Plan is, or is intended to be, a

qualified plan under section 401(a) of the Code. Each Plan, if any, listed on Sehedule
| 2.01(p) has received .a determination letter or may rely on an opinion letter from the IRS
to the effect that it meets the applicable reqUirenients for qualification under Section
401(a) of the Code; and, to the Knowledge of Seller, no event has oecurred that would
reasonably be expected to give rise to the disqualification of any such Plan.

V) Seller has provided to Bujer complete and correct copies of all Plans,
related trust agreements, insurance contracts or other related agreements, the current
summary plan description for each Plan subject to ERISA, and any similar description of
any other Plan. |

(vi)  There are no plans of Seller in effect for pension, profit sharing, deferred
compensation, severance pay, bonuses, stock options, stock purchases, or any other form
of retirement or deferred benefit, or for any ﬁealth, accident or cher welfare plan, as to
which Buyer will become liable as a result of the transactions contemplated hereby, other
than contihuation coverage under the Consolidated Omnibus Budget Reconciliation Act
of 1985, as amended, and any similar state statute (“COBRA”) to those individuals who
are M&A qualified beneficiaries (as defined in Treasury Regulation Section 54.4980B-9,
Q&A-4(a)) with respect to ’ehe transactions contemplated by this Agreement (collectively,
the “M&A Qualiﬁed Beneﬁciaries”), but solely to the extent required by COBRA in the
event that no member of the Seller Group (as defined in (as defined in Treasury
Reguletion Section 54.4980B-9, Q&A-3(a)) maintains a group health plan after tﬁe
Clbsing. Seller further agrees and aeknowle'dges that iﬁ the event that all members of the

Selling Group (as defined in Treasury Regulation Section 54.4980B-9, Q&A-8(a)) cease
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to provide any group health plan to any individual prior to the expiration of the
continuation coverage period for all M&A Qualified Beﬁeﬁciaries (pursuant to Treasury
Regulaﬁon Section 54.4980B-9, Q&A-8(c)), then Seller shall provide Buyer with
(a) written notice of such cessation as far in advance of such cessation as is reasonably
practicable (and, in any event, at least thirty (30) days prior to such ceésation), and (b) all
.information necessary or appropriate for Buyer to offer continuation coverage to such
M&A Qualified Beneficiaries.

(vii) The representations and warranties set forth in this Section 2.01(p) are the
Seller's sole and exclusive representations and warranties with respect to employee
benefit plan matters.

(@ = Customers. Schedule 2.01(q) contains a true and correct list}of-S’e-ller’s

largest 10 customers (in terms of gross revenue) for each of the last two fiscal years. Seller has
not received any written notice stating that any such customer will terminate or materially reduce

its volume of business with Seller after the Closing,

(r) Condition of Equipment. Except as set forth in Schedule 2.01(r), the
material equipment used by Seller in the ordinary course of business is in good operating
condition, normal wear and tear excepted.

(s) Trademarks and Other Intellectual Property. Schedule 2.01(s) lists all (i)

patents, trademark registrations, copyright registrations, domain name registrations and
applications for any of the foregoing and any material unregistered trademark or service mark
owned by Séller (collectively, “Registered Intellectual Property”), and (i1) material Intellectual
Property used by Seller pursuant to a lipense, sublicense, consent, waiver or other agreement

(whether written or oral) from a third party (other than “shrink wrap” licenses or other licenses
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for “off-the-shelf” software). Except as set forth in Schedule 2.01(s), Seller has exclusive title to
all material items of Intellectual Propérty Qwﬂned by Seller, without any liens, encumbrances or
restrictions whatsoever, except for Permitted Liens, and upon closing of the transactions
contemplated hereby, Buyer will possess exclusive title to all material items of Intellectual
AProperty owned by Seller, without any liens, encumbrénces or restrictions whatsoever, exé:,ept for
Permitted Liens. Seller is not and, during the last two years, has not (i) infringed or violated any
Intellgctual Property right of a third party; or (ii) unlawfully or impfoperly used any trade secrets

belonging to aﬂy third party. Except as set forth in Schedule 2.01(s), Seller has not, since

January 1, 2015, received any written complaint, claim, demand, or notice alleging any such
 interference, infringement, misappropriation, or violation (including any claim that Seller must
license or refrain from using any Intellectual Property of any third party). To the Knowledge of

~ Seller, except as set forth in Schedule 2.01(s), since January 1, 2015, no third party has interfered

with, infringed upon, miséppropriated, or otherwise come into conflict with any of the material
Intellectuai Property owned or used by Seller. The representations and warranties set forth iﬁ
this Section 2.01!8[ are the Seller's sole and exclusive representations and warranties with respect
to intellectual property .matters.

) Environmental Matters. Except as set forth in Schedule 2.01(1):

(1) Seller has not received written notice of any claims, citations, or notices of .
violation made against, or issued to, Seller by any governmental entity or private party
for damage, injury or other adverse effects to the environment resulting, in whole or in
part, from the ownership, use br operation of any of the facilities which have been owned,
| leased, occupied or operated by Seller and are included in the Purchased Assets (the

“Property”’) which remains unresolved.
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(ii) The Property has not been used by Seller or by any other person, for the
disposal of Hazardous Materials. |

(1iii) Seller has not caused a "release"” or "discharge" of a "hazardous
substance," as thosé teﬁné are defined in the Comprehensive Environmental Response,

‘Compensation and Liability Act, 42 U.S.C. § 9601 et seq. on, above or below the
Property, and there has been no release or discharge of a hazardous substance at any real
property curreﬁtly owned or leased by Seller that could reasonably be expected to require
remediation under applicable Environmental Lawé.

(iv)  Seller is in compliance in all material respects with all applicable
Environmental Laws. |

W) Seller has been issued, and will maintain until the Closing Date, all
material Permits required under applicable Environmental Lawsiin connection with the
‘operation of the business of Sellér as it was operated immediately prior to the Closing
Date.

‘(Vi) | Seller has provided Buyer with complete copies of the written reports
from any material environmental investigations, studies, audits, or tests in the possession |
of Seller whic;h pertain to the environmental condition of the Property. Seller shall also

- promptly furnish to Buyer complete copies of any sampling and test results which may be
obtained by Seller prior to fhe Closing from all environmental samples collected by or on

behalf of Seller at the Property.

(vil) As uséd in this Agreement, “Hazardous Materials” means any hazardous

or toxic substances, materials, and wastes listed in the United States Department of

Transportation Hazardous Materials Table (49 CFR 172.101) of by the Environmental
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Protection Agency as a hazardous substance (40 CFR Part 302) and amendments thereto,
or such substances, materials and wastes which are or may bécome regulated under any
‘applicable local, state or fgderal law rélated to the protection of the énvironment,
including, without limitation, any rﬁateﬁal, waste or substance which is (A) petroleum,

%4

(B) polychlorinated biphenyls, (C) defined as a “hazardous waste,” “extremely hazardous

2% <C

waste,” “restricted hazardous waste” or “hazardous material” under applicable state laws
and regulations, or (D) designated as a “hazardous substance” pursuant to Seption 311 of
the Clean Water Act, 33 U.S.C. § 1251 ef seq., but excluding asbestos, mold, bacteria,
fungi and/or lead-based paint. As used in this Agreement, “Environmental Laws”
meahs.any and all applicable laws in effect as of the Closing relating to pollution or the
protection of the envirbnment, including laws relating to emissions, spills, discharges,
generation, storage, releases or threatened releases of Hazardous Materials into the
environment or otherwise regulating the treatment, storage, disposal, transport or
handling of Hazardous Materials.

(Viii)' The representations and warranties set forth in this Section 2.01(t) are the
Seller's sole and exclusive representations and warranties with respect to environmental

matters.

(w) Financial Statements. Seller has delivered to Buyer the consolidated

balance sheets of Merco as of May 31, 2015, May 31, 2016, and May 31, 2017 and the related

consolidated statements of operations and stockholders’ equity, for each of the three fiscal years

then ended, which have been audited by Merco's independent public accountants (the “Audited

Financial Statements”), as well as the unaudited consolidated balance sheet of Merco as of

January 31, 2018 (the “Recent Balance Sheet”) and the related unaudited consolidated
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statements of operations and stockholders’ equity for the eight-month period then ended (the
“Interim Financial Statements™) (the Audited Financial Statements and the Interim Financial
Statements being hereinafter collectively referred to as, the “Financial Statements”). Except as

stated in Schedule 2.01(u), the Financial Statements are based on the books and reeords of Seller

‘in all material respects, have been prepared in conformity with GAAP applied on a consistent
basis in accordance with Sellef’s past practicee throughout the periods covered thereby and
present fairly, in all material respects, the financial position and the results of operations and ‘
changes in stockholders’ equity of Seller as of the dates and for the periode indicated, subject in
the case.of the Interim Financial Statements to normal and recurring year-end adjustments and
the absence of notes.

v Absence of Undisclosed Liabilities. Seller has no liabilities that would be

required by GAAP to be reflected in the consolidated balance sheet of Merco except: (i) those
liabilities reflected in the Recent Balance Sheet, (ii) liabilities arising in the ordinary course of '
business since the date of the Recent Balance Sheet, (iii) liabilities arising under this Agreement
or in connection with the trensactions contemplated by this Agreement, and (iv) any other
liabilities described in the Disclosure Schedule (except to the extent such matters are, by the
terms of any specific monetary, time period or materiality threshold expressly, not required to be
disclosed therein). For purposes of this Agreement, the term “liabilities” shall mean eny direct
or indirect indebtedness, guaranty, endorsement, claim, loss, damage, deficiency, cosf, expense,
obligetion or resporisibility, fixed or unfixed, asserted or unasserted, liquidated or urﬂiquidated,
secured or unsecured.

(w)  Tax Returns and Payments. Except as set forth in Schedule 2.01(w), all

federal, state, local and foreign tax returns and reports of Seller required by law to be filed have

31

TRADEMARK
REEL: 006403 FRAME: 0506



been duly and timely filed (taking into account any valid-extensions), and all taxes, fees or other
governmental charges of any nature shown on such returns and reports have been timely paid or,
in the case of amounts not yet due, properly accrued. All such filed tax returns and reports were
_correct and complete in all material respects when filed. Except as set forth on Schedule
2.01(w), there is no asserted (in writing), or to the Knowledge of Seller proposed (in writing),
deficiency for additional tax, and there is no tax proceeding pending before any agency or court
to which Seller is a party. There are no unpaid taxes of Seller which are a lien on its properties
and assets,-except Permitted Liens. No consents extending the statute of limitations have been
filed by Seller with respect to Seller’s tax liability for any taxable year that remains open. Seller
is currently not a beneficiary of any extension of time within whith to file a tax return or report.
Seller has no tax liability for the taxes of any other taxpayer, including as a transferee or
successor, by c&ntract or otherwise, except pursuant to leases incurred in the ordinary course of
business. For purposes 6f this clause (w), “taxes” includes only taxes for which Buyer éould be
liable as a successor in interest or a transferee or which could result in a lien against the assets of

Buyer.  The representations and warranties set forth in this Section 2.01(w) are the Seller's sole

and exclusive representations and warranties with respect to tax matters.

x) Related Party Transaétions. Except as disclose(i in Schedule 2.01(x),
since January 1, 2016, all of the transactions of Seller have been conducted with persons or
entities who are not controlled, directly or indirectlsl, by the Shareholdefs or ahy membér of the
immediate family of the Shareholdérs or any affiliate of the Shareholders or any such family
member, and who are not members of the immediate family of the Shareholders or affiliates of

the Shareholders or any such family member. Seller does not have outstanding loans or other

advances to the Shareholders or any officer, director or other employee of Seller or to any entity
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in which the Shareholders or Seller has a direct or indirect interest, other than travel advances in
the usual and ordinary course of business.

W) Employee Terminations. Schedule 2.01(y) lists any officer or Key

Employee of Seller who terminated employment with Seller since January 1, 2017. For this
purpose, “Key Employee” means an employee whose annual base compensation or annual
salary exceeded $- To the Knowledge of Seller, no officer or Key Employee of Seller is

considering the termination of employment.

(2) Shareholders List. Set forth as Schedule 2.01(z) is a true and accurate
copy of the list of Shareholders of Merco.

(aa)  Hill's Agreement. (i) Hill's has not provided General Pet with any notice

of any breach by General Pet 6f the Hill's Agreement, nor does General Pet have any reason to
believe any such notice is forthcoming; and (ii) other than as has been disclosed to Buyer by |
General Pet, General Pet has no knowledge/expectation that Hill's has any plans/intentions to
terminate or otherwise materially alter the terms and conditions of the Hill's Agreement.

(bb)  Nestle Agreement. (i) Nestle Purina PetCare Company ("Nestle") has not

provided General Pet with any notice of any breach by General Pet of the Distribﬁtion
Agrevement dated as of January 1, 2018 (the "Nestle A.greement"), nof does General Pet have
any"reason to believe any suéh notice is forthcoming; and (ii) Gf‘:neral‘ Pet has no
knowledge/expectation that Nestle has any plans/intentions to terminate or otherwise materially

“alter the terms and conditions of the Nestle Agreement.

(cc)  No Other Representations.

@) NONE OF SELLER, THE SHAREHOLDERS OR ANY OF THEIR

RESPECTIVE AFFILIATES OR REPRESENTATIVES HAVE MADE ANY
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REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, OF ANY
NATURE WHATSOEVER RELATING TO SELLER, THE BUSINESS OF SELLER,
THE SHAREHOLDERS. OR OTHERWISE IN CONNECTION WITH THE
TRANSACTIONS CONTEMPLATED HEREBY, OTHER THAN THOSE
REPRESENTATIONS AND WARRANTIES EXPRESSLY SET FORTH IN
SECTIONS 2.01 AND 2.02 HEREOF.

(i) ~ Without limiting the generality of the foregoing, none of Seller, the
Shareholders nor any of their respéctive affiliates or representatives héve made, and shall
not be deemed to haye made, any representations or warranties in the.materials relating to
Seller or Seller's Business made available to Buyer, including any memoranda or offering
materials, any due diligence materials and the ﬁaterials made available in person, via e-
mai1 or ofher virtual data room or otherwise, or in any presentation of Seller or Sel_ler's
business by management of Seller or others in connection with the transactions
contemplated hereby, and no statement contained in any of such materialé or made in any
such presentation shall be deemed a representation or warranty hereunder or otherwise or
deemed to be relied upon by Buyer in executing, delivering and performing this
Agreement and the transactions contemplated hereby. It is understood that any cost
estimates, projections or éther predictions, any data, any financial information or any
memoranda or offering materials or presentations, including but not limited to, any
offering memorandum or similar materials made available by Seller and its
representatives are not and shall not be deemed to bé or to include representations or

warranties of Seller, and are not and shall not be deemed to be relied upon by Buyer in
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executing, delivering and performing this Agreement and transactions contemplated

hereby.

SECTION 2.02. Renresentations and Warranties of thé}Shareholders. Subject
to the exceptions noted in the Schedules delivered by fhe Shgreholders concurrently herewith
(the “Shareholder Disclosure Schedules” and, collectively with the Seller Diéélosure
Schedulés, the “Disclosure Schedules”), which Shareholder Disclosure Schedules shall be
organized info parts corresponding to the numbering set forth below, each Shafeholder severally
(and not jointly) represents and warrants to Buyer, solely as to such Shareholder, as follows:

(a)  Binding Obligation. This Agreement has been duly executed and

delivered by the Shéreholder and constitutes a valid and binding obligation of the Shareholder
enforceable in accordance with its terrﬁs. No consent, approval, order or authorization of, or
registrat'ion, declaration or filing with, any court, administrative agency or commission or other
governmental .authofity or instrumentality, domestic or foreign, is required by or with respect to
the Shareholder in conneptién with the Shareholder's execution and delivery of this Agreement
or the performance by the Shareholder of the obligations contemplated hereby, except where
failure to obtain such consent or approval would not prevent or materially deléy the
consummation of the transactions contemplated hereby or prevent or materially delay the
Shareholder from performing his obligations under this.Agreerr.lent.

(b) Other Activities of the Shareholder. Except as set forth in

Schedule 2.02(b), the Shareholder does not own, directly or indirectly, any interest or have any

investment or profit participation in a corporation or other entity which is a competitor of or
which otherwise, directly or indirectly, does business with Seller, except for ownership of no

more than 10% of the outstanding capital stock of a publicly traded company.

35

TRADEMARK
REEL: 006403 FRAME: 0510



SECTION 2.03.. Representatipns and Warranties of Buyer. Buyer represents
and warrants to Seller as follows:

(a) Organization. Buyer is a corporation duly organized, validly existing and
in good standing under the laws of the State of Delaware.

(b) Binding Obligation. Buyer has all requisite corporate power and authority

to enter into and perform its obligations under th1s Agreement and to carry out the transactions
contemplated hefeby. The Board of Directors of Buyer has duly authorized the execution and
delivery of this Agreement and the other transactions contempiated hereby, and no other
corporate proceedings are necessary to authorize the execution, delivery and pérforma'nce by
Buyer of this Agreement and the transactions contemplated héreby. This Agreement has been
duly executed. and delivered by Buyer and constitutes the legal, valid and binding obligation of
Buyer, enforceable against Buyer in accordance with its terms, except the Bankrﬁptcy and Equity
- Exception. The executioh, delivery and performance by Buyer of this Agreement does not and
will not conflict with, or resﬁlt in ény violation of, (i) any provision of the Organizational
Documents of Buyer, or (ii) any law, drdinance, rule,‘ regulation, judgment, order, decree,
agreemeﬁt, instrument or license applicable to Buyer or to its property or assets, except, with
respect to clause (ii) above, where such conflict, violation dr default would not prevent or
mgterially delay the consummation of the transactions contemplated hereby or prevent or
materially delay Buyer from performing its obligations under this Agreement. No consent,
approval, order or authorization of, or registration, declaration or ﬁljng with, any court,
administrative agency or commission or other governmental authority or instrumentality,
domestic or foreign, is required by or with respect to Buyer in connection with its execution,

delivery or performance of this Agreement, except where the failure to obtain such consent or
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approval would not prevent or materially delay the consummation df the transactions
contemplated hereby or prevent or materially deléy Buygr from performing its obligations under
this Agreemént.

(c) ~ Litigation. There are no lawsuits, claims, proceedings or invéétigations
pending or, to the kngwledge of Buyer, threatened by or against or affecting Buyer or any of its
properties, assets, operations or business which would prevent or materially delay the;
con’summaﬁon of the transactions contemplated hereby or preVent or materially delay Buyer -
from performing its obligations under this Agreement.

(d) Independent Investigation. Buyer has conducted its own independent

investigation, review and analysis of Seller's business and the Purchased Assets, and
acknowledges that it has been pfoyided adequate access to the personnei, properties, assets,
premises, books and records, and other dobuments and data of Seller for such purpose; provided,
however, that such investigation and access shall not impair the rights of Buyer for
indemnification as provided in Article IV. Buyer acknowledges and agrees that: (i) in making its
decision to enter into this Agreement and to consummate the transactions contemi)lated hereby,

Buyer has relied solely upon its own investigation and the express representations and warranties

of Seller and the Shareholders set forth in Sectiohs 2.01 and 2.02 of this Agreement (including
related portions éf the Disclosure Schedules); (ii) neither Seller nor any other person has made |
any representation dr WaITahty as to Seller, Seller's business,_th;: Assets or this Agreement,
except as expressly set forth in Sections 2.01 and 2.02 of this Agreement (including the related
portions of the Disclosure Schedules) and (iii) any cost estimates, projections or other
predictions, any data, any financial information or any memoranda or offering materials or

presentations, including but not limited to, any offering memorandum or similar materials made
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available by Seller and its representatives are not and shall not be deemed to be or to include
represenfations or warranties, and are ﬁot and shall not be deemed to be relied upon by Buyer in
executing, delivel;ing and performing this Agreement and transactions contemplated hereby.

| ARTICLE Il |

Additional Agreements

SECTION 3.01. Expenses. Except as otherwise provided herein, all costs and
expenses incurred by Buyer or the Shareholders or Seller in connection with this Agreement and
the transaétions contemplated hereby shall be paid by the party incurring such costs. Without
limiting the generality of the foregqing, the Shareholders shall be solely responsible for the fees
and expenses of their counéel in connection with the transactions contemplated hereby.

VSECTION 3.02. Press Releases. None of the parties hereto shall issue a press
release or other publicity announcing the sale of the Purchased Assets or any other aspect of the -
transactions contemplated hereby without the prior written approx}al of the other party, unless
" such disclosuré is required by applicable law.

ARTICLE IV

Indemnification

ISECTION 4.01. Indemnification Claims. Subject to the lhnitationé hereinafter
set forth, from and after the Closing, Seller and the Shareholders shall jointly and severally
indemnify and hold harmless Buyer and its successors and their respeétive officers, directors,
shareholders, employees and agents (collectively, “Buyer Indemnitees”), against, and in respect
of, any and all damages, claims (including third party claims), losses, liabilities and expenses,
including, without limitation, reasonable legal and accounting expenses (such damages, claims,
losses, liabilities and expehses, collectively, “Losses”), which arise c;ut of: (i) any breach or

violation of any covenant of Seller or Shareholders in this Agreement by the Shareholders,
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provided that each Shareholder shall be sevérally and not jointly responsible only for his own
breach of a post-Closing covenant of such Shareholder; (ii) 'any breaéh of any of the
representations or warranties made in Section 2.01 by Sellér or Section 2.02 the Shareholders,
provided that each Sharehqlder shall be severally and nqt jointly responsible only for his .own
breach of a repfcsentation or warranty‘contained in Section 2.02; (iii) any failure to pay, perform
' and discharge the Excluded Liabilities (collectively, “In‘dem'nifi.cation Claims”); subject to the
following limitations; or (iv) any liability for taxes, penaltiés or interest imposed on the Buyer
Indemnitees relating to the allocaﬁoh of a portion of the payments by Buyer hereunder to the
Noncompetition Agreements or for Goodwill.

(a) Buyer shall be entitled to indemnification hereunder only when, and only
with respect to amounts by which, the aggregate of all such Indemnification Claims exceeds

- (the “Deductible”); except that this Deductible limitation shall not apply with respect

to (1) tax representations made under Section 2.01(w), (ii) tax payments required by Article V,

(1i1) any amounts payable under Section 4.01(iv) above, (iv) payment of the Excluded Liabilities;

or (v) the representations set forth in Sections 2.01(e) and 2.01(f).
| (b) Neither Seller nor the Shareholders shall be liable to Bu.yer. (or any other
Buyer Indemnitee) after the Closing Date for any amounts in excess of| - (the “Cap”).
- () Buyer shail not be entitled to indemnification under this Article IV unless
“such breach occurs, and unless a related Notice of Claim (defined below) is duly delivered,
within the applicable survival period set forth in Section 10.01.
(d) Payments b‘y Seller or the Shareholders pursuaﬁt to this Article IV in

respect of any Loss shall be limited to the amount of any liability or damage that remains after
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deducting therefrom any insurance proceeds and any indemnity, contribution or other similar
payment received by the Buyer Indemnitees in respect of any such claim. _

(e) Payments by a Seller or the Shareholders in respect of aﬁy Loss shall be
reduced by an amount equal to any tax benefit realized or reasonably expected to be realized as é
result of such Loss by the Buyer Indemnitees (taking into account any tax cost to Buyer resulting
from the indemnification payment). |

()  Innoevent éhall Seller or the Shareholders be liable to ‘any Buyer
Indemnitees — except to fhe extent in each case the Buyervis obligated to pay any such amount to
a third party — for any puhitive, incidental, consequential, special or indirect damages, including .
loss of future revenue or income, loss of business reputation or opportunity relating to the breach |
or alleged breach of this Agreement, or diminution of value or any damages based on any type of
multiple.

(g) Buyér acknowledges and agrees that its sole and exclusive remedy with
respecf to any and all claims for any breach of any representation, warranty, covenant, agreement
- or obligatipn set forth herein or otherwise relating to the subject matter of this Agreement, shall

be pursuanf to thé indemnification provisions set forth in this Article IV. In furtherance of the
foregoing, Buyer hereby waives, to the fullest extent permitted under law, any and aH rights,
claims and causes of action for any breach of any representation, warranty, covenant, agreement
or obligation set forth herein or otherwise relating to the subject matter of this Agreement it may
have against Seller of the Shareholders and each of their respective afﬁliateé and representatives
arising under or based upon ansi law, except pursuant to the indgmniﬁcation provisions set forth
‘in vthis' Atrticle IV. Nothing in this Section 4.01(g) shall Hmit any person's right to seek and obtain

any equitable relief to which any person shall be entitled.
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SECTION 4.02. Procedures Relating to Indemnification for Direct Losses;

Notice of Claim. Upon obtaining knowledge of ariy facts or conditions that could reasonably be - -
expected to give rise.to a Loss or Losses for which indemnification under this Article IV can be
obtained, Buyer shall promptly provide written notice to the Shareholders setting forth the facts
and circumstances, in reasonable detaﬂ, relating to such Loss orvLosses, the amount of Loss or
Losses (or a non-binding, reasonable estimate thereof if the actual amount is not known or not
éapablé of reasonable calculation) and the Section(s) of this Agreement upon which Buyer is |
relying in seeking such indemnification (such written notice being hereinafter referred to as a
“Notice of Claim’f).

SECTION 4.03. Defense of Third Party Claims.

(a) With respect to any claim or demand set forth in aNotice of Claim
relaﬁng to a claim or demand made by any third party (a “Third Party Claim™), Buyer shall
provide a Notice of Claim to the Indemnifying Party relating o the Third i’aﬂy Claim as soon as
reasonably possible after the Buyer’s recéipt of noticé of the Third Party Claim, but in no event
later than 30 days thereafter and in no evenf more thén five business days after being served with
any summons, complaint, or similar legal process.

(b) If a Third Party Claim is made against an Indemnified Party, then the
- | Shareholders shall be entitled to participate in the defense of the Third Party Claim and, if the
Shareholders so choosé, .to assume the defense of the Third Party Claim, in good. faith and at the.
Shareholdefs’ expense. If the Shareholdcrs so elect to assume the defense of a Third Party
Claim, then:

1) the Shareholders shall not be liable to any Buyer Indemnitee for legal

expenses subsequently incurred by Buyer in connection with the defense of such Third
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Party Claim, unless Buyer reasonably concludes that there is a conflict of interest which
makes it reasonable and ap‘propriateb for Buyer to be fepresented by sep‘arate counsel;

(ii)  Buyer, at its own expense (except as referenced in clause (i) above), shall
have the right to participate in the defense of any such Third Party Claim, it being |
understood, however, that the Shareholders shall control such defense; and

(iii)  Buyer and the Shéreholders shall cooperate in the defense of such Third
Party Claim, and such cooperation shall include the retention and (upon the Shareholders’
request) the provision to the Shareholders of records that are reasonably relevant to the
Third Piarty Claim and making employees available on a:mutually convenient basis to
provide additional information and explanation of any mate‘riai provided.

(c) | If th¢ Shareholders, within a'reasonablé time after receipt of a Notice of

- Claim relating to a Third Party Claim, choosé not to assume the defense of the Third Party Claim
or fail to defend the Third Party Claim actively and in good faith, then Buyer shall (upon further
notice to the Shéreholder_s) have the right to undertake the defense of the Third Party Claim, at
the expense of the Shareholders. |

ARTICLE V
Tax Matters

SECTION 5.01. Transfer Taxes; Withholding of Tax. All transfer, sales and |

use, registration, documéntary recording, value added, stamp and similar taxes and fees
(including any penalties and interest) incurred, imposed, assessed or payable in connection with
the transfer of the Purchased Assets (collectively, the “Transfer Taxes”), shall be borne 50% by
- Séller and 50% By Buyer.

SECTION 5.02. Cooperation and Assistance. Buyer, Seller, and the

Shareholders shall reasonably cooperate, and shall cause their respective affiliates, directors,
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officers, employees, agents, auditors and other representatives to reasonably cooperate, in
preparing and filing all Tax Returns and in resolving all Tax Claims with respect to all taxgble
periods relatihg to taxes, including by maintaining and making available to each other all recordé
necessary in connection with taxes, making employees available on a mutually convenient basié
to provide additional information or explanation of any material provided hereunder or to testify
at proceedings relating to such Tax Claim, and preparing such work papers, schedules,’ and other
materials used in the preparation of Tax Returns in a time and mannef consistent with past
practicé.

SECTION 5.03. Character of Payments. Any payments made with respect to

adjustments or otherwise pursuant to Section 1.05(c), 1.05(d), and 1.05(¢) on indemnity
payments shall be deemed to be, and each of Buyer, the Shareholders and Seller shall treat such
payments as, an adjusiment to the Purchase Price for all tax purposes, unless otherwise required

by applicable law.

SECTION 5.04. Dispute Resolution for Tax Matters. With respecf to any
dispute, controversy or claim rela.ting to taxes between Buyer, on the one hand, and Seller or the
Shareholdérs, on the other hand, the Pérties shall coopérate in good faith to resolve such dispute,
controversy or claim between them for a period of 20 business days from the date written notice
of such dispute, controversy or claim is received by Buyer or Seller and the Shareholders, as the
case may be; but if the parties are unable to resolve such dispute, controversy or claim, the ‘
parties shall submit the dispute, controversy or claim for resolution, which resolution shall be
final, conclusive and binding on"the parties, to a mutually agreed-upon tax lawyer or accountant
who is (a) familiar with transactions or operations of the sort at issue; and (b) independént with

respect to each party (such neutral tax lawyer or accountant, the “Tax Arbitrator”). The Tax
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Arbitrator shall be instructed to prepare and deliver to Seller, the Shareholdérs and Buyer, as
soon as reasonably practicable (and in any event within 20 business days after its engagement),
its resolution of the matter. Notwithstanding anything in this Agreement to the contrary, the fees
and expenses of the Tax Arbitrator rela’;ing to any dispute as to the amount of taxes owed shall
be paid by Buyer, on the one hand, and Seller and the Shareholders, on the other hand, in
proportion to each party’s respective liability for the'portion of the taxes in dispute, as
determined by the Tax Arbitratsr. |

ARTICLE VI

Labor and Employment Matters
SECTION 6.01. Employment.

(a) Employees. Attached as Schedule 6.01(a) is a schedule listing all of the

employees of Seller (each an “Employee”), as of the business day immediately prior to the date .
hereof, including the name of each Employee who is on an authorized leave of absence as of

such date. Schedule 6.01(a) shall be updated and re-delivered by Seller to Buyer at Closing to

reflect all Employees as of the business day immediately prior to the Closing Date.

(b) Offer of Employment. Effective upon consummétion of the Closing,
. Buyer shall offer employment to each Employee, other than the Shareholders, under terms and
conditions that are, in the aggregate, substantially similar to the then-current terms and
conditions of each such Employeé’s employment with Seller. Buyer shall not be obligated to
hire any Employee unless an offer of erhploymént is éccepted by such Employee.

(©) All Employees who actually commence employment with Buyer are

referred to as “Continuing Employees.”
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(d) - Buyer shall have no obligation whatsoever to provide severance benefits
or any other benefit to any Emplo&ee ot_her' than continuation coverage as set forth in Section
2.01(p)(vi) above. |

(e) With respect to any employee benefit plan maintained by Buyer or an
affiliate of Buyer for the beneﬁf of any. Continuing Employee, effective as of the Closing, Buyer‘
shall, or shall cause its afﬁliate to, recognize ail service of the Continuing Employees with Seller,
as if such s¢rvice were With Buyer, for vesting, eligibility and accrual purposes (but not for
purposes of defined benefit pensibn benefit accruals); provided, hbwever, such service shall not
be recognized to the extent that such recognition would reéult ina duplicat.ion of benefits.

® The parties hereto acknowledge and agree that all provisions contained in
this Section 6.01 are included for the sole benefit of the parties, and that nothing in this
Agreement, whether express or implied, shall create any third—paﬁy Beneﬁciary or other rights
(1) in any other Person, including any employee or former employee of Seller (including tﬁe'
Continuing Employees), any participant 1n any employee benefit plan maintained by Buyer or
any of its affiliates, or any dependent or beneﬁqiary thereof, or (ii) to continued employment
with Buyer or any of its affiliates. Nothing in this Agreement shall change the nature of any at-
will employment relationship bétweeh Buyer and any Continuing Employee.

SECTION 6.02. Emploment‘and Benefit Contracts. Buyer shall not assume
any employment contracts of whatever nature or any obligations arising out of any emplpyment
contracts, express or implied, oral or written, individual or collective, between Seller and any of
Seller’s employees. Nor, except as set forth in Schedule 6.02, shall Buyer assume any
obligations arising out of any pension benefit, employee welfare benéﬁt, bonus, deferred

compensation, stock purchase, stock option, severance, fringe benefit, medical insurance, life
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insuranc¢ or similar plan, policy or program of Seller, whether or not covered or excluded from
coverage under ERISA, which arose prior to the Closing. Seller ishall be solely responsible for
complying with all of its obligations, if any, to its employees, including compliance with the
provisions of ERISA, the Multi-Employer Pension Plan Amendments Act of 1980, COBRA, and
| the Worker Adjustment and Retraining Notification Act; provided, however, all liabilities under
the Worker Adjustment and Retraining Notification Act or any simildr state or local law
(including, without limifation, the law commonly known as the Wisconsin PIanf Closing Law)
caused in whole or in part by the failure by Buyer to make an offer to and hire Seiler‘s employees
as specified in Section 6.01(b) or by any other action of Buyer after‘the Closing Date shall be the
sole responsibility of Buyer. Seller shall notify Euyer prior to Closing of any layoffs of any
Employee in the 90-day period prior to Closing.

ARTICLE viI

Covenants Relating to Conduct of Business; Reasonable Efforts

SECTION 7.01. Covenants of Seller. During the period from the date of this

Agreement and continuing until the Closing, the Shareholders agree (except as expressly =
contemplated by this Agreement or to the extent that Buyer shall otherwise consent in writing)
that:

(a) Ordinary Course. They shall cause Seller to carry on its business, in all

material respects, in the usual, regular and ordinary course in substantially the same manner as
heretofore conducted and, to the extent consistent with such business, in all material respects, use
all reasonable efforts consistent with past practice and policies to preserve intact its present
buéiness organization, keep available the services of its presenf officers and key emplbyees, and

presetve its relationships with customers, suppliers and others having business dealings with it to
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the end such that its goodwill and ongoing business shall be unimpaifed as a result of the
transactions contempla,téd hereby.

(b) | No Other Bids. Neither they, nor Seller, nor any of their or its affiliates
shall, nor shall they authorize any officer, director or employee of or any investment banker,
attorney, accountant or 6ther représentative retained by any of them to, soiicit or encourage
(including by way of furnishing information or entering into. discussions or negotiations of any
kind) any inquiries or the making of any proposal which may reasonably be expected to lead to
any takeover proposal. The Shareholders and Seller shall promptly advise Buyer orally and in
writing of any such inquires or proposals. As used in this paragraph, “takeover proposal” shall
mean any proposal for a merger or other business combiﬁation involving Seller or for the
acquisition of a substantial equity interest in Seller or all or a portion of the Purchased Assets
othef than the transactions contemplated by this Agreement.

SECTION 7.02 Reasonable Efforts. Each of the parties hereto shall use its

respective commercially reasonable efforts to take or cause to be taken all appropriate action, do
or cause to be done all things necessary, propér or advisable and execute and deliver such
documents and other papers, as may be feqﬁired to carry out the provisions of this Agreement,
consummate and make effective the fransactions coﬁfemplated by this Agreement and

expeditiously satisfy the closing conditions set forth in Article VIII.

ARTICLE VIII |

" Conditions Precedent

SECTION 8.01. Conditions to Each Party’s Obligation. The respective obligation
of each party hereunder shall be subject to the satisfaction prior to the Closing Date of the

following conditions:
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| (a) Approvals. All éuthorizations, consents, orders or approvals of, or
declarations or filings with, or expiration of waiting periods imposed by, any governmental
entity necessary for the consummation of 'the transactions contemplated by this Agreement shall
have been filed, occurred or been obtained.
(b) Legal Action. No action, suit or proceeding shall have been insfituted or
threatened before any court or governmental body seeking to challenge or restrain the

transactions contemplated hereby.

SECTION 8.02. Conditions of Obligations of Buyer. The obligations of Buyer to
effect the transactions contemplated hereby are subject to the satisfaction of the following

conditions unless waived by Buyer:

(a) Representations and Warranties. The representations and warranties of
Seller and the Shareholdefs set forth in this ‘Agreement shall be true and correct in all material
respects as of the date o‘f this Agreement and as of the Closing Date as though made on and as of
the Closing Date, except as otherwise contemplated ny this Agreement, and Buyer shall have
received a certificate signed by the Shareholders to such effect.

(b) Performance of Obligations of Seller. Seller and the Shareholders shall

haVe performed all obligations required to be performed By it or them under this Agreement prior
to the Closing Date, and Buyer shall have received a certificate signed by the Shareholders to

such effect.

(c)  No Material Adverse Effect. Since the date of this Agreement, there shall
have occurred no event or events that, individually or in the aggregate, have resulted in a

Material Adverse Effect.
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(d) Consents and Actions. All consents of any third partiés to the transactions

contemplated by this Agreement set forth on Schedule 8.02(d), including the consent of the
lessor of the Leased Real Pfoperty to the assignment to Buyer of the lease(s) for the Leased Real
Property, shall have been obtained.

(e) Closing Deliveries. Seller and the Shareholders shall deliver, or cause to

be delivered, to Buyer at or prior to the Closing such documents as may be required to convey all
of Seller’s right, title and interest in the Purchased Assets, and su_ch other documents,

instruments or certificates as set forth in Sections 1.04(a) and (b).

® Release of Security Interests. Provision satisfactory to Buyer shall have

been made for the release of any security interests which encumber any of the Purchased Assets,
except with respect to any Assumed Liability.

SECTION 8.03. Conditions of Obligations of Seller and the Shareholders. The

obligations of Seller and the Shareholders to effect the transactions contemplated hereby are

subject to the satisfaction of the following conditions unless waived by Seller:

(a) Representations and Warranties. The representations and warrarities of
Buyer set forth in this Agreement shall be true and correct-in all material rospects as of the date
of this Agreemont and as of the Closing Date as though made on and as of the Closing Date,
except as otherwise contemplafed by this Agreement, and Seller shall have received a cei’tiﬁcate
signed by the chief executive officer and by the chief financial officer of Buyer to such effect.

(b) Performance of Obligations of Buyer. Buyer shall have performed all

obligations iequired to be performed by it under this Agreement prior to the Closing Date, and
Seller shall have received a certificate signed by a duly authorized officer of Buyer to such

effect.
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() Consents and Actions. All requisite consents of any third parties or

governmental agencies to the transactions contemplated hereby shall have been obtained.

’(d)  Closing Deliveries. Buyer shall have delivered to Seller, at or prior to the
Closing, undertakingé and other good and sufficient instruments of assumption, in form and
substance reasonably satisfactory to Seller’s counsel, as may be required to effect the assurhption
of liabilities referred to in Section 1.02 hereof, and such other documenfs, instruments or

certificates as set forth in Section 1.04(c)

ARTICLE IX

Termination, Amendment and Waiver

| '.SE.CTION 9.01. Terminatjon. This Agreemént may be terminated at any time prior
to the Closing:

(a) by mutual written ébnsent of Buyer and Seller;

(b) by either Buyer or Seller (if such party is not then in material breach of
any provision of this Agreement) if there has been a material misrepresentation or material
breach of covenant or agreement contained in this Agreement on the part of the other .and such
breach of a covenant or agreement has not been promptly cured,

(c) by Buyer (if Buyer is not then in material breach of any provision of this

Agreement) if any of the conditions set forth in Sections 8.01 and 8.02 shall not have been
satisfied before April 30, 201 8 or such later date as Buyer and Seller may mutually agree in
writing; or |

(d) by Seller (if Seller is not then in material breach of any provision of this
Agreement) if any of the conditions set forth in Section 8.03 or shall not have been satisfied

before April 30, 2018 or such later date as Buyer and Seller may mutually agree in writing.
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SECTION 9.02. | Effect of Termination. In the event of termination of this
Agreement by either Seller or Buyer as provided in Sectron 9.01, this Agreement shall forthwith
become rroid and there shall be no liability or obligatien_on the parr of Buyer, or vSeller or their
respective ofﬁcers or direcrors or shareholders except as set forth in Section 3.01 and except to |
the extent that such termination resnlts from the willful breach by a party hereto of any of its
‘represent_ations, warranties, covenants or agreements set forth in this Agreement.

SECTION 9.03. Amendment. This Agreement may not be amended except by an

instrument in writing signed on behalf of each of the parties hereto.

ARTICLE X

General Provisions

SECTION 10.01. Survival of Representations, Warranties and Agreements. The

parties, intending to contractually shorten the applicable statute of limitations, agree that all
representations, warranties, covenants and indemnification obligations of Seller and the
Shareholders in this Agreement shall survive the Closing until the expiration of 24 months from
the Cldsing Date, and thereafter, to the extent an Indemnification Cleim is made in accordance
with Article IV prior to such expiration with respect to any breach of such representation,
warranty or covenant or any other matter subject to indemnification pursuant to Article IV, until

' euch Indemnification Claim is finally determined or settled; provided, however, that all claims

relating to the tax matters set forth in Section 2.01(w) or resulting from any action or threatened

action by any federal, state, local or foreign taxing authority shall expire when the applicable
period under the statute of limitations therefor (including any waivers thereof) shall have eXpired
and all claims relating to environmental matters set forth in Section 2.01(t) shall survive the

Closing until the expiration of five years from the Closing Date.
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- SECTION 10.02. Notices. All notices and other commﬁnications hereunder shall

be in writing and shall be deémed. given if delivered personally or mailed by registered or
certified mail (return receipt requested) or private overnight courier service (such as Federal
Express, UPS or DHL) to the parties "at the following addresses (or at such other address for a
éart& as shall be specified by like notice):

if to Buyer or Buyer Parent, to: -

CENTRAL GARDEN & PET COMPANY
1340 Treat Boulevard, Suite 600

Walnut Creek, CA 94597

Attention: Chief Executive Officer

with a copy to:

CENTRAL GARDEN & PET COMPANY
1340 Treat Boulevard, Suite 600

Walnut Creek, CA 94597

Attention: General Counsel

and to: John F. Seegal, Esq.

ORRICK, HERRINGTON & SUTCLIFFE LLP
The Orrick Building
405 Howard Street

. San Francisco, California 94105

. if to Seller or the Shareholders, to

ROBERT MERAR
7711 North 81st Street
Milwaukee, WI 53224

and to:

DAVID MERAR
7711 North 81st Street .
Milwaukee, W1 53224
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with a copy to: Benjamin G. Lombard, Esq.
REINHART BOERNER VAN DEUREN S.C.

1000 North Water Street, Suite 1700
Milwaukee, WI 53202

All notices given hereunder shall be deemed given at the time of personal elelivery
or, if mailed, on the earlier of actual receipt Aas shown on the registry receipt or three business
days after the date of such mailing.

SECTION 10.03. Interpretation.

(a) | When a reference is made in this Agreement to Sectionsvor Exhibits, such
reference shall be to a Section or Exhibit to this Agreement unless otherwise indicated. The
table of contents and headings contained in this Agreement are for reference purposes only and l
shall not affect in any way the meaning or interpretation of this Agreement.

(b) - For purposes of this Agreement, the following terms shall have the
meanings set forth below: o

@A) “GAAP” means generally accepted accounting principles in the United

States. |
(i1) “Intellectual Property” means all of the rights arising from. or in respect
of the following: [a] patents; [b] trademarke, service marks, trade names, brand names,
Internet domain names and goodwill associated therewith; [c] copyrights; [d] trade
secrets; [e] inventions, technology, formulas, knoW-how, confidential information,
computer software programs and applications, tangible aﬁd intangible proprietary
information or materials; and [f] all applications filed, applications to be filed, and

registrations relating to any of the foregoing clauses [a]-[e] above.
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(iii) “Knowledge”, when used with reference to Seller, means the actual
knowledge of a particular faét'or other matter by either Robert Meraf or David Merar.

(iv)  “Material Adverse Effect” means any event, occurrence, fact, condition
or change that [a] is or could be reasonably expected to be materially adverse to the
business, prospects, results of operations, financial condition or assets of Seller, taken as
a whole, or [b] that would pfevent or materially delay the consummation of the
transactions contemplated hereby or prevent or materially delay Seller from performing
its obligations under this Agreement; provided, however, that "Material Adverse Effect”
shéll not include any event, occurrence, fact, condition or change, directly or indirectly,
arising out of or attributable to: (A) changes in conditions in the United States or global
economy or the capital or financial markefs generally (provided that the Seller's bﬁsiness
is not disproportionately affected as compafed to other participants in the same industfy);
(B) changes in general industry, legal, regulatory, political, economic or business
conditions or changes in GAAP (provided that Seller's business is not disproportionately
affected as compared to other participants in the same industry); (C) acts of God or any
hostilities, acts of War, sabotage, terrorism or military actions, or any escalation or
worsening of any such hostilities (provided that Seller's business is not disproportionately
affected as compared to other participants in the sarﬁe industry); (D) any failure to meet
financial projections, forecasts, estimates or budgets, provided that the exception in this
clause shall not exclude a determination that a change, event, development, effect,
condition, action, effect, viol‘ation, inaccufacy; ciréumstance or occurrence underlying

such failure has resulted in a Company Material Adverse Effect; or (E) any action or
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forbearance from taking an action, required by the terrns of this Agreement, or which
Buyer requests.
() “Organizational Documents” mean: [a] the articles or certificate of
incorporation and the bylaws of a corporation; [b] the partnership agreement and any
statement of partnership of a general partnership; [c] the limited partnership agreement
and the certificate or articles of limited partnership of a limited partnership; [d] the
limited liability partnership agreement and the certificate or articles of limited liability
partnership of a limited liability partnership; [e] the operating agreement or limited
liability company ‘agreement and the articles of organization or certificate of formation of
a limited liability company; [f] any charter or similar document adopted or filed in
connection with the creation, formation or organization of a person; and [g] any
amendment to any of the foregoing.
(vi)  “Tax Claim” means any written notice of any pvending or threatened audit
- or assessment, suit, proposed adjnstment, deficiency, dispufe, administrative or judicial
proceeding or similar claim relating to taxes. |
(vit) “Tax Return” means any return, declaration, report, estimate, claim for
refund or information return or statement relating to, or reqnired to be filed in connection
with, any taxes, including any schedule, form attachment or amendment.
SECTION 10.04. Counterparts. This Agreement may be executed in one or more
counterparts, all of which shall be considered one and the same agreement and shall become
effective when one or more counterparts have been signed by each of the parties and delivered to

the other parties, it being understood that all parties need not sign the same counterpart.
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SECTION 10.05. Miscellaneous. This Agreement and the documerlts and
instruments and other agreemehts between the parties hereto (a) constitute the entire agreement
among the parties with respect to the subject matter hereof and supersede all prior agreements
and understandings, both written and oral, among the parties with respect to the subject matter
hereof; (b) are not intended to confer upon any other person anyl rights or remedies hereunder;
and (c) shall not be assigned by operation of law or otherwise except as otherwiee specifically
provided. .

SECTION 10.06. Governing Law; Sﬁbmission to Jurisdiction; Waiver of Jury
| (a) This Agreement shall be governed in all respects, including validity,
interpretation and effect, by the internal laws of the State of Delaware.

(b) ANY LEGAL SUIT, A_CTION OR PROCEEDING ARISING_O-U-TY OF
OR BASED UPON THIS AGREEMENT, ANY OTHER AGREEMENT EXECUTED AND
' DEEIVERED IN CONNECTION HEREWITH OR THE TRANSACTIONS
CONTEMPLATED HEREBY OR THEREBY MAY BE INSTITUTED IN THE FEDERAL
COURTS OF THE UNITED STATES_ OF AMERICA OR THE COURTS OF THE STATE OF
WISCONSIN IN EACH CASE LOCATED IN THE CITY OF MILWAUKEE AND COUNTY
OF MILWAUKEE, AND EACH PARTY IRREVOCABLY SUBMITS TO THE EXCLUSIVE
JURISDICTION OF SUCH COURTS IN ANY SUCH SUIT, ACTION OR PROCEEDING.
SERVICE OF PROCESS, SUMMONS, NOTICE OR OTHER DOCUMENT BY MAIL TO
SUCH PARTY'S ADDRESS SET FORTH HEREIN SHALL BE EFFECTIVE SERVICE OF
- PROCESS FOR ANY SUIT, ACTION OR OTHER PROCEEDING BROUGHT IN ANY

SUCH COURT. THE PARTIES IRREVOCABLY AND UNCONDITIONALLY WAIVE ANY
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OBJECTION TO THE LAYING OE VENUE OF ANY SUIT, ACTION OR ANY
PROCEEDING IN SUCH COURTS AND IRREVOCABLY WAIVE AND AGREE NOT TO
PLEAD OR CLAIM IN ANY SUCH COURT THAT ANY SUCH SUIT, ACTION OR
PROCEEDING BROUGHT IN ANY SUCH COURT HAS BEEN BROUGHT IN AN
INCONVENIENT FORUM. |

| (© EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY
CONTROVERSY WHICH MAY ARISE UNDER THIS AGREEMENT OR ANY OTHER
AGREEMENT EXECUTED AND DELIVERED IN CONNECTION HEREWITH IS LIKELY
TO INVOLVE COMPLICATED AN D DIFFICULT ISSUES AND, THEREFORE, EACH
SUCH PARTY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT IT
'MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LEGAL ACTION ARISING
OUT OF OR RELATING TO THIS AGREEMENT, THE OTHER TRANSACTION |
DOCUMENTS OR THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY.
EACH PARTY TO THIS AGREEMENT CERTIFIES AND ACKNOWLEDGES THAT (HNO
REPRESENTATIVE OF ANY OTHER PARTY HAS REPRESENTED, EXPRES SLY OR
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT SEEK TO ENFORCE THE
FYOREGO]NG WAIVER IN THE EVENT OF A LEGAL ACTION, (II) SUCH PARTY HAS
CONSIDERED THE IMPLICATIONS OE THIS WAIVER, (IIT) SUCH PARTY MAKES THIS‘
WAIVER VOLUNTARILY, AND (IV) SUCH PARTY HAS BEEN INDUCED TO ENTER
‘ INTO‘ THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND
CERTIFICATIONS IN THIS SECTION 10.06(c).

| SECTTON 10.07. No Waiver. No term or provision of this Agreement shall be

waived or any breach of this Agreement excused except in writing signed by the party that is
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claimed to have so waived or excused. No waiver of any provision of this Agreement shall
constitute a.waiver of any other provision. Any consent or waiver by ér;y party to any breach of
this Agreement by the other party, whether expressed or implied, shall not constitute a consent
to, waiver of, or excuse for, any other breach. The failure of any party to give notice to the other
party, or to take any other step in respect of, any breach of any provision of this Agreement shall
not constitute a waiver thereof. Acceptance of payment by a party after the breach of ény
provisiqn of tﬁis Agreement by‘the other party shall not constitute a waivervthereof.

SECTION 10.08. Construction. The pﬁrties have j oiﬁtly participated in the
negotiation and drafting of this Agreement. In the event éf an ambiguity or question of intent or
interpretation arises, this Agreement shall be construed as if drafted jointly by the pafﬁes and no
presumptions or burdens of proof shall arise favoring any party by virtue of the authorship of any
of the provisions of this Agreement. Any reference t§ any fedéral, state, local, or foreign statute
or law shall be deemed also to refer to all rules and regulations promulgated thereunder, unless
the context requires otherwise. The Parties intend that each represéntation, warranty, and
covenant confained herein shall have independent signiﬁcance. If any party has breached any
represeﬁtation, warranty, or covenant contained herein in any respect, the fact that there existé
another representation, warranty, or covenant relating to the safne subject matter (regardless of
the relative levels of spéciﬁcity) which the party has not breached shall not detract from or
mitigate the fact that the party is in breach of the first representation, warranty, or covenant. Any
fact or item disclosed on any Schedule to this Agreement shall be deemed disclosed on all other
Schedules to this Agreement to which such fact or item may reasonably apply, so long as such
disclosure is in sufficient detail for abreasonable person to identify the facts or items to which it

applies. -
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SECTION 10.09. Severabiliggv. If any provision of this Agreement or the
application thereof to aﬁy person or circumstance is held invalid or uhenforceable, the remainder
of this Agreement, and the application of such provision to other persons or circumstances, shall
not be affected thereby, and to such end, the provisions of this Agreement are agreed to be
severable. | |

SECTION 10.10. 'Countegp‘ arts. This Agreement may be executed in one or more
identical counterparts, each of which shall bev deemed an original, but all of which together shall
constitute one and the same instrument. This Agreement, to the extent signed and delivered by
means of -é facsimile machine, .electrénic portable document format signatures or other electronic
trénsmission, shall be treated in all respects as an original contract and shali have the same

binding legal effect as if it were the original signed version thereof delivered in person.
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IN WITNESS WHEREQOF, the parties have executed this Agreement as of the
date first written above.

BUYER SELLER:

CENTRAL W’f COMPANY THE MERCO GROUP, INC.
BY

Its_ fc‘c,m"‘}ﬁvy a./ Cﬁ\m) Wﬂ) David Merar, President

GENERAL PET SUPPLY, INC.

BY

Robert Merar, President
GENERAL PET SUPPLY MIDWEST, LLC

BY

Robert Merar; President

GENERAL PET SUPPLY OHIO VALLEY,
LLC

BY.

Robert Merar, President
EXCLUSIVELY PET, INC.

BY
Robert Merar, Piresident

SHAREHOLDERS:

Robert Merar

David Merar

[Signature Page to Agreement of Purchase and Sale]
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IN WITNESS WHEREOF, the parﬁes have executed this Agreement as of the
date first written above.
BUYER: SELLER:

CENTRAL GARDEN & PET COMPANY THIFMEREGO GROUP, INC.

BY__ | BY. H‘?;)‘)wﬁ] . /{

Its_- Pavid Merar, President”

Robert Merar, Pr wduu

7 SUPPLY MIDWEST, LLC

_.{\Si&‘“ M”\.\N\\ ‘v’\ L _J

Robcrt Merar, President

GENERA

GENERAL PET SUPPLY OHIO VALLEY,
LLC ’

Robert Merar, President
BEXC L%i%bﬁl’ﬁ T, INC.

YQ‘NQ’TZ&»C;‘LV\\A&& L (/b

Robert Merar, President

SHAREHOLDERS:

RN N o,

RobertMera

Dot £ Mo

David Merar

[Signature Page to Agreement of Purchase and Sale]
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