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AGREEMENT AND PLAN OF MERGER OF  FILED
NETIQ CORPORATION Inthe gﬁff af he Secretay of Stae
(a Delaware corporation) e Sate of Cafforia
AND - JUL 2 2 1999
NETIQ CORPORATION
(a California corporation) 6‘?”
BILL JONES, Séefetary of State

THIS AGREEMENT AND PLAN OF MERGER dated as of July 21, 1999 (the
“Agreement”) is between NetlQ Corporation, a Delaware corporation. (“NetIQ-Delaware”), and
lNetIQ Corporationf a California corporation (“NetlQ-California”). NetlQ-Delaware and NetIQ-

California are sometimes referred to herein as the “Constituent Corporations.”
RECITALS

A. NetlQ-Delaware is a corporation duly organized and existing under the laws of the
State of Delaware and has an authorized capital of 41,100,000 shares, $0.001 par value, 30,000,000
of which are designated as “Common Stock” and 11,100,000 of which are designated as “Preferred
Stock.” Of the 11,100,000 authorized shares of Preferred Stock, 7,000,000 shares are designated as
“Series A Preferred Stock™ and 4,100,000 shares are designated as “Series B Preferred Stock.” As of
July 21, 1999, 1,000 shares of Common Stock were issued and outstanding, all of which are held by
NetlQ-California and no shares of Preferred Stock were outstanding.

B. NetIQ-California is a corporation duly organized and existing under the laws of the
State of California and has an authorized capital of 41,100,000 shares, no par value, 30,000,000 of
which are designated as “Common Stock™ and 11,100,000 of which are designated as “Preferred
Stock.” Of the 11,100,000 authorized shares of Preferred Stock, 7,000,000 shares are designated as
“Series A Preferred Stock™ and 4,100,000 shares are designated as “Series B Preferred Stock.” As of
July 21, 1999, 6,232,797 shares of Common Stock were issued and outstanding, 7,000,000 shares of
Series A Preferred Stock were issued and outstanding and 4,100,000 shares of Series B Preferred
Stock were issued and outstanding. ' ‘

C. The Board of Directors of NetlQ-California has determined that, for the purpose of
effecting the reincorporation of NetlQ-California in the State of Delaware, it is advisable and in the -
best interests of NetIQ-California and its shareholders that NetIQ-California merge with and into
NetIQ-Delaware upon the terms and conditions herein provided. '

D. The respective Boards of Directors of NetIQ-Delaware and NetlQ-California, the
shareholders of NetIlQ-California and the sole stockholder of NetlQ-Delaware have approved this
Agreement and have directed that this Agreement be executed by the undersigned officers.

NOW, THEREFORE, in consideration of the mutual agreements and covenants set forth
herein, NetlQ-Delaware and NetlQ-California hereby agree, subject to the terms and conditions
hereinafter set forth, as follows:
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1. MERGER

(a) Merger. In accordance with the provisions of this Agreement, the Delaware
General Corporation Law and the California General Corporation Law, NetlQ-California shall be
merged with and into NetIQ-Delaware (the “Merger’), the separate existence of NetlQ-California
shall cease and NetIQ-Delaware shall be, and is herein sometimes referred to as, the “Surviving
Corporation,” and the name of the Surviving Corporation shall be NetlQ Corporation.

(b) Filing and Effectiveness. The Merger shall become effective when the
following actions shall have been completed:

(i)  An executed Certificate of Merger or an executed counterpart of this
Agreement meeting the requirements of the Delaware General Corporation Law shall have been filed
with the Secretary of State of the State of Delaware; and

(i)  An executed Certificate of Merger or an executed counterpart of this
Agreement meeting the requirements of the California General Corporation Law shall have been
filed with the Secretary of State of the State of California.

The date and time when the Merger shall become effective, as aforesaid, is herein
called the “Effective Date of the Merger.”

(c) Effect of the Merger. Upon the Effective Date of the Merger, the separate
existence of NetlQ-California shall cease and NetIQ-Delaware, as the Surviving Corporation,
(1) shall continue to possess all of its assets, rights, powers and property as constituted immediately
prior to the Effective Date of the Merger, (ii) shall be subject to all actions previously taken by its
and NetlQ-California’s Boards of Directors, (iii) shall succeed, without other transfer, to all of the
assets, rights, powers and property of NetlQ-California in the manner as more fully set forth in
Section 259 of the Delaware General Corporation Law, (iv) shall continue to be subject to all of its
debts, liabilities and obligations as constituted immediately prior to the Effective Date of the Merger,
and (v) shall succeed, without other transfer, to all of the debts, liabilities and obligations of NetIQ-
California in the same manner as if NetIQ-Delaware had itself incurred them, all as more fully
provided under the applicable provisions of the Delaware General Corporation Law and the
California General Corporation Law.

2. CHARTER DOCUMENTS DIRECTORS AND OFFICERS

(a) Certificate of Incorporation. The Certificate of Incorporation of NetIQ-
Delaware in the form attached hereto as Exhibit A (the “Certificate of Incorporation”) shall be the
Certificate of Incorporation of the Surviving Corporation until duly amended in accordance with the
provisions thereof and applicable law.

(b) Bylaws. The Bylaws of NetIQ-Delaware as in effect immediately prior to the
Effective Date of the Merger shall continue in full force and effect as the Bylaws of the Surviving
Corporation until duly amended in accordance with the provisions thereof and applicable law.

CANRPORTBLAPALib2\hbs\1141751.1 -2~

TRADEMARK
REEL: 008140 FRAME: 0916




() Directors and Officers. The directors and officers of NetIQ-Delaware
immediately prior to the Effective Date of the Merger shall be the directors and officers of the
Surviving Corporation until their successors shall have been duly elected and qualified or until as
otherwise provided by law, the Certificate of Incorporation of the Surviving Corporation or the
Bylaws of the Surviving Corporation.

3. MANNER OF CONVERSION OF STOCK

(a) NetlQ-California Common Stock. Upon the Effective Date of the Merger,
each share of Common Stock of NetIQ-California issued and outstanding immediately prior thereto
shall, by virtue of the Merger and without any action by the Constituent Corporations, the holder of
such shares or any other person, be converted into and exchanged for one share of fully paid and
nonassessable Common Stock, $0.001 par value, of the Surviving Corporation.

(b) NetlQ-Delaware Common Stock. Upon the Effective Date of the Merger,
each share of Common Stock, $0.001 par value, of NetlQ-Delaware issued and outstanding
immediately prior thereto shall, by virtue of the Merger and without any action by NetlQ-Delaware,
the holder of such shares or any other person, be canceled and extinguished.

(©) NetlQ-California Series A Preferred Stock and Series B Preferred Stock.
Upon the Effective Date of the Merger, each share of Series A Preferred Stock and Series B
Preferred Stock of NetlQ-California issued and outstanding immediately prior thereto shall, by virtue
of the Merger and without any action by the Constituent Corporations, the holder of such shares or
any other person, be converted into and exchanged for one share of fully paid and nonassessable
Series A Preferred Stock or Series B Preferred Stock, respectively, $0.001 par value, of the
Surviving Corporation.

(d)  Warrant to Purchase Common Stock. A warrant to purchase up to 408,672
shares of NetlQ-California Common Stock is currently issued and outstanding. On the Effective
Date of the Merger, the Surviving Corporation will assume the warrant which will become a warrant
to purchase NetIQ-Delaware Common Stock on the basis of one share of NetIQ-Delaware Common
Stock for each share of NetlQ-California Common Stock purchasable under such warrant. The _
exercise price per share of the warrant so assumed shall be equal to the per share exercise price prior
to the Merger. '

(e) Stock Options. At the Effective Date of the Merger, the NetlQ-California
Amended and Restated 1995 Stock Plan (the “1995 Plan”) and all options and stock purchase rights
relating to Common Stock (each a “NetIQ Option™) then outstanding under such plan, or otherwise,
shall be assumed by NetlQ-Delaware in accordance with provisions described below.

(i)  Each NetlQ Option so assumed by NetlQ-Delaware under this
Agreement shall continue to have, and be subject to, the same terms and conditions set forth in the
1995 Plan and/or as provided in the respective option agreements governing such NetIQ Option
immediately prior to the Effective Date of the Merger.

CANRPORTBLAPALib2\hbs\1141751.1 -3-
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. (1) It is the intention of the parties that the NetIQ Options assumed by
NetlQ-Delaware qualify following the Effective Date of the Merger as incentive stock options as
defined in Section 422 of the Internal Revenue Code of 1986, as amended (the “Code™), to the extent
the NetlQ Options qualified as incentive stock options immediately prior to the Effective Date of the
Merger.

(1)  Promptly following the Effective Date of the Merger, NetlQ-Delaware
will issue to each holder of an outstanding NetIQ Option a document evidencing the foregoing
assumption of such NetIQ Option by NetlQ-Delaware.

(iv) At the Effective Date of the Merger, NetIQ-California shall assign to
NetlQ-Delaware any and all rights of repurchase pertaining to shares of NetlQ-California Common
Stock issued upon exercise of stock options, pursuant to stock purchase agreements or otherwise.

€3] Exchange of Certificates. After the Effective Date of the Merger, each holder
of an outstanding certificate representing shares of Common Stock, Series A Preferred Stock or
Series B Preferred Stock of NetlQ-California may, at such stockholder’s option, surrender the same
for cancellation to such institution as NetlQ-Delaware shall appoint at the time to act as exchange
agent (the “Exchange Agent”), and each such holder shall be entitled to receive in exchange therefor
a certificate or certificates representing the number of shares of the Surviving Corporation’s
Common Stock, Series A Preferred Stock or Series B Preferred Stock, respectively, into which the
surrendered shares were converted as herein provided. Until so surrendered, each outstanding
certificate theretofore representing shares of Common Stock, Series A Preferred Stock or Series B
Preferred Stock of NetIQ-California shall be deemed for all purposes to represent the number of
whole shares of the Surviving Corporation’s Common Stock, Series A Preferred Stock or Series B
Preferred Stock into which such shares of Common Stock, Series A Preferred Stock or Series B
Preferred Stock of NetlQ-California were converted in the Merger.

The registered owner on the books and records of the Surviving Corporation or the Exchange
Agent of any such outstanding certificate shall, until such certificate shall have been surrendered for
transfer or conversion or otherwise accounted for to the Surviving Corporation or the Exchange
Agent, have and be entitled to exercise any voting and other rights with respect to and to receive
dividends and other distributions upon the shares of Common Stock, Series A Preferred Stock and
Series B Preferred Stock of the Surviving Corporation represented by such outstanding certificate as
provided above.

Each certificate representing Common Stock, Series A Preferred Stock or Series B Preferred
Stock of the Surviving Corporation so issued in the Merger shall bear the same legends, if any, with
respect to the restrictions on transferability as the certificates of NetlQ-California so converted and
given in exchange therefor, unless otherwise determined by the Board of Directors of the Surviving
Corporation in compliance with applicable laws.

If any certificate for shares of the Surviving Corporation’s Common Stock, Series A
Preferred Stock or Series B Preferred Stock is to be issued in a name other than that in which the
certificate surrendered in exchange therefor is registered, it shall be a condition of issuance thereof
that the certificate so surrendered shall be properly endorsed and otherwise in proper form for
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transfer, that such transfer otherwise be proper and that the person requesting such transfer pay to the
Exchange Agent any transfer or other taxes payable by reason of the issuance of such new certificate
in a name other than that of the registered holder of the certificate surrendered or establish to the
satisfaction of the Surviving Corporation that such tax has been paid or is not payable.

4. GENERAL

(a) Covenants of NetlQ-Delaware. NetIQ-Delaware covenants and agrees that it
will, on or before the Effective Date of the Merger:

(1) Qualify to do business as a foreign corporation in the State of
California and in connection therewith irrevocably appoint an agent for service of process as
required under the provisions of Section 2105 of the California General Corporation Law;

(i)  File any and all documents with the appropriate tax authority of the
State of California necessary for the assumption by NetlQ-Delaware of all of the corporate and/or
franchise tax liabilities of NetlQ-California; and

(i11)  Take such other actions as may be required by the California General
Corporation Law.

(b) Further Assurances. From time to time, as and when required by NetlQ-
Delaware or by its successors or assigns, there shall be executed and delivered on behalf of NetIQ-
California such deeds and other instruments, and there shall be taken or caused to be taken by NetIQ-
Delaware and NetIQ-California such further and other actions, as shall be appropriate or necessary in
order to vest or perfect in or conform of record or otherwise by NetlQ-Delaware the title to and
possession of all the property, interests, assets, rights, privileges, immunities, powers, franchises and
authority of NetIQ-California and otherwise to carry out the purposes of this Agreement, and the
officers and directors of NetIQ-Delaware are fully authorized in the name and on behalf of NetlQ-
California or otherwise to take any and all such action and to execute and deliver any and all such
deeds and other instruments.

(c) Abandonment. At any time before the Effective Date of the Merger, this
Agreement may be terminated and the Merger may be abandoned for any reason whatsoever by the
Board of Directors of either NetlQ-California or NetlQ-Delaware, or both, notwithstanding the
approval of this Agreement by the shareholders of NetIQ-California or by the sole stockholder of
NetlQ-Delaware, or by both.

(d) Amendment. The Boards of Directors of the Constituent Corporations may
amend this Agreement any time prior to the filing of this Agreement (or certificate in lieu thereof)
with the Secretaries of State of the States of California and Delaware, provided that subsequent to
the adoption of this Agreement by the shareholders of either Constituent Corporation, this
Agreement shall not be amended except in compliance with the requirements of the California
General Corporation Law and the Delaware General Corporation Law. '

C:\NRPORTBL\PALib2\hbs\1141751.1 -5-
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: (e) Registered Office. The registered office of the Surviving Corporation in the
State of Delaware is located at 1209 Orange Street, in the city of Wilmington, County of New Castle,
and The Corporation Trust Company is the registered agent of the Surviving Corporation at such
address.

® Agreement. Executed copies of this Agreement will be on file at the principal
place of business of the Surviving Corporation at 5410 Betsy Ross Drive, Santa Clara, California
95054 and copies thereof will be furnished to any shareholder of either Constituent Corporation,
upon request and without cost.

_ (g)  Governing Law. This Agreement shall in all respects be construed,
interpreted and enforced in accordance with and governed by the laws of the State of Delaware and
the provisions of the California General Corporation Law.

(h) Counterparts. In order to facilitate the filing and recording of this Agreement,
the same may be executed in any number of counterparts, each of which shall be deemed to be an
original and all of which together shall constitute one and the same instrument.

[Remainder of Page Left Blank Intentionally]
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IN WITNESS WHEREOF, this Agreement, having first been approved by resolutions of the
Boards of Directors of NetlQ-Delaware and NetlQ-California, is hereby executed on behalf of each
of such two corporations and attested by their respective officers thereunto duly authorized.

ATTEST:

NETIQ CORPORATION
a Delaware corporation

/A /y&m

Chlng Fa Hwang, President and
Chief Executive Officer

Jamgy/A. Barth, Vice President,
Figloice, Chief Financial Officer

and Secretary

ATTEST:

Une

Jaméh A. Barth, Vice President,.
Finance, Chief Financial Officer
and Secretary

C:ANRPORTBL\PALib2\hbs\1141751.1

NETIQ CORPORATION
a Califoria corporation

o (D52 N,

Chlng Fa Hwang, President and
Chief Executive Officer
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NETIQ CORPORATION
(a California corporation)

OFFICERS’ CERTIFICATE
Ching-Fa Hwang and James A. Barth certify that:

1. They are the President and the Secretary, fespectively, of NetlQ Corporation, a
corporation organized under the laws of the State of California.

2. The corporation has two authorized classes of stock, designated “Common Stock™ and
“Preferred Stock.” There are authorized 30,000,000 shares of Common Stock and 11,100,000 shares
of Preferred Stock. Of the authorized shares of Preferred Stock, 7,000,000 shares are designated as
“Series A Preferred Stock™ and 4,100,000 shares are designated as “Series B Preferred Stock.”

3. There were _(7,2%2,3%hares of Common Stock issued and outstanding, 7,000,000
shares of Series A Preferred Stock issued and outstanding and 4,100,000 shares of Series B Preferred
Stock issued and outstanding as of the record date of the shareholders’ approval of the Agreement
and Plan of Merger attached hereto (the “Merger Agreement”).

4, The principal terms of the Merger Agreement were approved by the Board of
Directors and by the vote of a number of shares of each class of stock which equaled or exceeded the
vote required.

5. The percentage vote required was more than 50% of the votes entitled to be cast by
holders of outstanding shares of the Common Stock and more than 50% of the votes entitled to be
cast by holders of outstanding shares of the Series A Preferred Stock and Series B Preferred Stock,
voting as a single class.

6. The undersigned further declare under penalty of perjury under the laws of the State
of Califorma that each has read the foregoing certificate and knows the contents thereof and that the
same is true of their own knowledge.

Executed in Santa Clara, California on July 2\ , 1999.

(KA o

Chlng -Fa Hwang, President and
Chief Executive Officer

ames A. Barth, Vice President, Finance
Chief Financial Officer and Secretary
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NETIQ CORPORATION
(a Delaware Corporation)
(Surviving Corporation)

OFFICERS’ CERTIFICATE
Ching-Fa Hwang and James A. Barth certify that:

1. They are the President and the Secretary, respectively, of NetlQ Corporation, a
corporation organized under the laws of the State of Delaware.

2. The corporation has two authorized classes of stock, designated “Common Stock” and
“Preferred Stock.” There are authorized 30,000,000 shares of Common Stock and 11,100,000 shares
of Preferred Stock. Of the authorized shares of Preferred Stock, 7,000,000 shares are designated as
“Series A Preferred Stock™ and 4,100,000 shares are designated as “Series B Preferred Stock.”

3. There are 1,000 shares of Common Stock issued and outstanding and entitled to vote
on the Agreement and Plan of Merger attached hereto (the “Merger Agreement”). There are no
shares of Preferred Stock outstanding.

4. The principal terms of the Merger Agreement were approved by the Board of
Directors and by the vote of a number of shares of each class of stock which equaled or exceeded the
vote required.

5. The percentage vote required was more than 50% of the votes entitled to be cast by
the sole stockholder of all outstanding shares of Common Stock.

6. The undersigned further declare under penalty of perjury under the laws of the State
of California that each has read the foregoing certificate and knows the contents thereof and that the
same is true of their own knowledge.

Executed in Santa Clara, California on July 24 , 1999.

(b o2_ffoeny

Ching-Fa Hwang, President and{/
Chief Executive Officer

ames A. Barth, Vice President, Finance
Chief Financial Officer and Secretary
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EXHIBIT A

Certificate of Incorporation of
NetIQ Corporation, a Delaware Corporation
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Jun-28. 1999 10:49AM  WILSON SONSINI . © No.8280 P 2

AMENDED AND RESTATED CERHWCATE OF INCORPORATION

OF
NETIQ CORPORATION

NetIQ Corporation, a corperation organized and existing under the laws of the State of
Delaware, hereby certifics as follows:

A

C.

The name of the corporation is NetIQ Corporation. The corporation was originally
incorporated under the same name and the original Certificate of Incorporation of the
corporation was filed with the Secystary of State of the Stato of Delaware on May 26,

1999,

This Amended and Restated Certificate of Incorporation has been duly adopted in
accordance with the provisions of the General Corporation Law of the Stateof
Delaware by the Board of Directors and the stockholder of this carporation.

Pursusnt to Sectionw 242 and 245 of the General Corporation Law of the State of
Delaware, this Amended and Resstated Certificate of Incorporation restates and .
integrates and further amends the provisions of the Certificate of Incorporation of this

corporation.

The text of the Certificate of Incorporetion is hereby amended and restated in ita
entirety to read as follows:

Arﬁcle L

The neme of the corporation i NetlQ Corporation (the "Corporation").

Article I1.

The sddress of the Corporation’s registered office in the State of Delaware is 1209 Orange
Street, in the City of Wilmington, Delawars 19801, County of New Castle. The name of its
registered agent at such address is The Corporation Trust Company. :

Article TI1.

The nature of the business or ﬁurpom to be conduoted or promoted by the Corporation is to
sngege in wry lawthl act or activity for which corporations may be orgenized under the General
Corporation Law of Delaware, : ‘ .
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Article IV.

1. Authorized Capital. This Corporation is authorized to issue 41,100,000 shares of its
capital stock, $0.001 par valus per share, which shall be divided into tWo classes known as Common
Stock and Preferred Stock, respectively. .

The total number of shares of Common Stock which this Corporation {s authorized to issue is
30,000,000. 'The total number of shares of Preferred Stock which this Corporation is suthorized to
issne is 11,100,000. This Corporation is authorized to issue two series of its Preferred Stock which
shall be known as its Series A Preferred Stock (the "Series A Preferred Stock™), consisting of
7,000,000 shares, and its Series B Preferred Stock (the "Series B Preferred Stock™), consisting of
4,100,000 shares. Excopt as specifically set forth hereir, reference Licreafter to "Preferred Stook"
shall mean the Series A Preferred Stock or the Serics B Preferred Stock.

uonvmlon of all outatmding lham ofPrefemd in accordance w1th thc pnmuonu of Article V,
Section 5.2 of this Certificats of Incorporation (the "Automatic Conversion Event"), the Company
shall immediately thereafter be authorized to issue two classes of stock to be designated,
respectively, Common Stock and Preferred Stock, Immediately following any Automatic
Conversion Event, the total number of shares of Comunon Stock which the Company shall have the
authority to issue shall be 150,000,000, $.001 par value, and the total number of shares of Preferred
Stock the Company shall have the authority to issue shall be 5,000,000, 8.001 par value. :
Immediztely following any Automatic Conversion Event, the Preferred Stock may be issued from
time to time in one or more series pursuant to a resolution or resolutions providing for such issus
duly adopted by the Board of Directors (authority 10 do so being hereby expressly vested in the
Board). ‘The Board of Directors is further authorized to determine or alter the nghts. preferences,
privileges and restrictions granted.to or imposed upon any wholly unissued series of Preferred Stock:
and to fix the number of shares of any series of Preferred Stock and the designation of any such
series of Preferred Stock. The Board of Directors, within the limite and restrictions stated inany |
resolution or resolutions of the Board of Directors originally fixing the number of shares constituting
any series, may increase or decrease (but not below the number of shares in any such series then
outstanding), the number of shares of any serics subsequent to the jssue of shares of that m’iea.

3. Restatemsnt of Certificate of Incorporation. Immediately following any Automatio
-Conversion Event, the Board of Directors of the Company is authorized, without the further consent -
or approval of the stockholders of the Company to amend and restate this Certificate of
Incorporation to show the authorized classes of capital stock us set forth in the preceding paragraph
and to eliminate all references in this Certificate of Incorporation to the rights, preformcea,
privileges and restrictions of the series of Preferred Stock including those set forth in Article IV
above and Artiole V below (and, in connection with any such amendment and restatement, to
renumber the remaining Asticles).

CANRPORTBL\PALIbZ\hba\L 192808.1 2 TRADEMARK
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Article V,

The rights, preferences, privileges and restrictions granted to or imposed upon the respective
classes of shares or the holders thercof are as follows;

1. ights. The holders of the Saries A Preferred Stock and Series B Preferred
Stock shall be entitled to receivs, out of any funds legally available therefor, when and as declared
by the Board of Directors, dividends at the rate of $.04 and §.16 per annum, respectively, on each
outstanding share of Preferred Stock held by them. Such dividends shall be paid priorand in .
preference to any payment of &ny dividend on or any other distribution with respect to any shares of
Common Stock. The right to such dividends on the Preferred Stock shall not be cumnulstive, and no
right shall accrue to holders of Preferred Stock by reason of the fact that dividends on such shares
are ot declared or paid in any prior year. There shall be no preference to any paymest of dividend
a5 between the Serics A Preferred Stock and the Series B Preferred Stock.

2. Liguidation Rights, In the event of any liquidation, dissolution or winding up of the
Corporation (a "Liquidation Event"), whether voluntary or o, the assets of the Corporation Jegslly
available for distribution to its sharcholders shall be distributed us follows: (i) the holders of
Preferred Stock ahall be entitled to receive, before anry amount shall be paid to holders of Common
Stock or of any other stock ranking junior to the Preferred Stock on liquidation, an amount equal to
$0.40 per share of Series A Preferred Stock and $2.00 per share of Series B Preferred Stock (as
adjusted for stock splits, combinations or similar events) plus all declared and unpeid dividends, if
any, to which the holders of outstanding shares of Preferred Stock are entitlcd; provided, however,
that (A) if, upon any Liquidation Event, the amounts payzble with respect to the Preferred Stock and -
sy other stock ranking a8 to any such distribution on parity with the Preferred Stock are not paid in
full, the holders of the Preferred Stock and such other stock shall share any distribution of assets at a
rate proportional to the liquidation.preference to which such shares: of Preferred Stock-or other stook:- -
are entitled; (ii) the r ing assots shall be distributed to the holders of Commen Stock and
Preferred Stock on & pro rata, as-converted to Common Stock basis unti! the Series A Preferred
Stock and Series B Preferred Stock holders have received inclusive of the amount stipulated in
D.2.(i) above, $1,00 for the Series A Proferred Stock and $5.00 for the Series B Preferred Stock; and
(iif) any remaining assets thereaftar shall be distributed to the holders of Common Stock and the
Preferrod Stock on a pro ruta, as converted to Common Stock basis; proyided, howsver, that if the
holdars of Common Stock would receive more than holders of a series of Proforred Stock would
receive under clauses (i) and (if) herein, then holders of such Preferred Stock shall not be entitled to
any distribution under clause (i) or (ii) herein and shall instcad be entitled to receive their ratable
share of any distribution under clause (iii) above as though the holders of such Preferred Stock were
holders of shares of Common Stock into which such shares of Preferred Stock would be convertible.

A Liguidation Bvent shall specifically include: (i) 2 consolidation or merger of the
Corporation with or into any other corporation, or any other entity or person, or the exchange of
substantially all of the outstanding stock of the Corporation for shares of another entity or other .

, in which, aftar any such transction, the prior sharsholders of the Cotporation hold less
than fifty perosmit (30%) of the vating shares af the centinuing er susviving emsity; or (1) s unlp ot pll
or substantially all of the assets of the Corporation.

CANRPORTELWALBZHbALL 30081 | 3
TRADEMARK

-~ .. REEL: 008140 FRAME: 0928




o Jun.28. 1999 10:50AM - WILSON SONSINI K0-800  be D |

3. Voting Rights. Except as otherwise required by law, the holders of Preferred Stock
and the holders of Common Stock shall be entitled to notice of any sharcholders’ meeting and to vote
upon eny matter submitted to the sharcholders for a vote, as follows: (3) the holders of Series A
Preferred Stock shall have one (1) vote for each full shere of Common Stock into which their
respective shares of Preferred Stock are convertible on the record dats for the vote, (ii) the holders of
Series B Preferred Stock shall have one (1) vots for each full share of Common Stock into which
their respective shares of Preferred Stock are convertible on the record date for the vote, and (iii) the
holders of Common Stock shall have one (1) vote per share of Common Stock. .

‘ 4, Certain Taxes. The Corporstion shall pay anyand all issuance and other taxes
(excluding any federal or state income taxes) that may be payable in respeot of any issuance or
delivery of shares of Cammon Stock on conversion of Preferred Stock. The Corporation shall not,
however, be required to pay any tax that may be payable in respoct of my transfer involved in the
issuance and delivery of shares of Common Stock in & name other then thet in which the sheres of
Preferred Stock to which such issuance relates were registered, and no such issuance or delivery -
shall be made unless and until the person requesting such issuence has paid to the Corporation the
amount of any such tax, or it is established to the satisfaction of the Corporstion that such tax has

been paid. .
' s,  Conversign The holders of Preferred Stock shall have conversion rights as follows
(the "Conversion Rights").

5.1  Rightto Convert. Bach share of Seriss A Preferred Stock or Series B Preferred
Stock shall be convertible, at the option of the holder thereof; at any time after the date of issuance
of such share, at the office of the Corporation or any transfer agent for such stock, into such number
of fully paid and nonassessable shares of Common Stock 8s is determined by dividing $0.40 by the
Series A Conversion Price or by dividing $2.00-by the Series B Conversion Price as spplicable to
such series, determined as hereinafter provided, in eifect on the date the certificate is swrendered for
conversion. The price at which shares of Common Stock shall be deliverable upon conversion (the
nSeries A Conversion Prics” ur the "Series B Conversion Price," 85 applicable) shall initially be
$0.40 for the Series A Preferred Stock and $2.00 for the Series B Preferred Stock.

52  Automatic Convergion. Each share of the Series A Preferred Stock shall
sutomatically be converted into shares of Common Stock at the then-effective Series A Conversion
Price (i) upon the date spocified by the affirmative vots, written consent or agresment of holders of
at least 66 2/3% of the shares of the Series A Preferred Stock then outstanding, (ii) upon the closing
of the sale of the Corporation's Common Stock in an underwritten public offering registered under
the Securities Act of 1933, as mended (the "Securities Act"), other then & rogistration relating solely
to a transaction under Rule 145 under such Act (or any successor thereto) or relating to an employes
bonofit plan of the Corporation, at a public offering wherein the Cormmon Stock is sold for not less
than $1.60 per share and ths aggregate proceeds to the Corporation and/or any selling sharcholders
(prior to deductions for underwriters’ discounts and expenses relating to the issuence, including
without limitetion fees of the Corporetion’s counsel) is not less then §7,500,000, or (ii) if fewer than
1,666,667 shares of Beries A Frefurred Stock are outstanding, as adjusted. ‘ :
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Each share of the Series B Preferred Stock shall automatically be converted into shares of
Clommon Stock at the then-cffective Series B Conversion Price (i) upon the date specified by an
affirmative vote, written consent or agresment of holders of &t least & majority of the shares of the
Series B Profesred Stock then cutstanding, (i5) upon the Closing of the sale of the Corporation's
Common Stock in an underwritten public offering registered under the Securities Act of 1933, as
gmended (the "Securities Act"), other than 8 registration relating solely to a transaction under
Rule 145 under such Act (or any successor thereto) o to an smployes benefit plan of the
Cotporation, where the Cornmon Stock is sold for not less than $4.00 per share and the aggregate
proceeds to the Corporation and/or any selling aharcholders (prior to deductions for underwriter's
discounts and expenses relating to the issuance, including without limitation fees of the
Corpotation's counsel) is not Jess than $7,500,000, or (iii) if fewer than 900,000 shares of Serics B
Preferred Stock are outstanding, as sdjusted. :

53  Mschenics of Conversion

53,1 Before any holder of Preferred Stock shall be entitled voluntarily to
convert the same into shares of Common Stock, he shall surrender the certificate ot certificates
therefor, duly endorsed, at the office of the Corporation or of any transfer agent for such stock, and
shall give written notice to the Corporation at such office that he elects to convert the same and shall
state therein the number of shares of Preferred Stook being converted and the name or names in
which he wishes the certificate or certificates for shares of Common Stock to be issued. The
Corporation shall a3 300n as practicable thereafter issue and deliver at such office to such holder of
Preferred Stock a cartificate or certificate for the yumber of shares of Common Stack to which he
shall b entitled. Such conversion shall be deemed to have been meds immediately prior to the close
of business on the date of surrender of the shases of Preferred Stock to be converted, and the person
or persons entitled to recelve the shares of Common Staok issuable upon such conversion shall be
wreatad for all purposes as the.record holder or holders of such shares of Common Stock on such

date.

: 532 Ifthe conversion is in connection with an underwritten offeringof
seourities pursuant to the Securitics Act, the conversion may, at the option of any holder tendering
shaves of Preferred Stock for conversion, be conditioned upon the closing with the underwriters of
the sale of securities pursuant to such offering, in which event the person(s) entitled to receivs the
Common Stook upon conversion of the Preferred Stock shall not be deemed to have converted such
Prefecred Stock until immediately prior to the closing of such sale of securities,

5.4

541 Special Definitiona. For pusposes of this Section 3, the following
definitions apply: . '

‘ (8) "Options" shall mean rights, options or warrants to subscribe
for, purchase or otherwiso acquire sither Common Stock or Convertible Securitics.

(b) "Original Issue Date" shall mean the date on which a share of
Series B Proferred Stock was first issued, »

CANRPORTRL\PALIZ\IDAL 1S2808.1 3 TRADEMARK

REEL: 008140 FRAME: 0930 -




Jun.28. 1999 10:51AM  WILSON SONSINI N0-8c00  Fe

(c) The term "Converslon Price” shall mean the Series A
Conversion Price and the Series B Conversion Price, 2 mﬁoable.

: (d) "Convertible Securities" shall mean any evidences of
indebtedness, shares or other securities convertible into or exchangeable for Common Stock.

(9) "Additional Shares of Common Stock” shall mean all shares of
Common Stock issued (or, pursuant to Section 5 4.3 deemed to be issued) by the Corporation after
the Original Issue Date, other than shares of Common Stook issued or issuable:

. (1) upon convmion! of shares of the then outstending
Preferred Stock; :

= (2) up to 8,000,000 shares issued to officers, directors or
emnployees of, o consultants to, the Corporation pursuant to stock option or stock purchase plans or
agresmenits on terms approved by the Board of Directors;

(3) - a8 8 dividend or distribution on Preferred Stock;

(4 forwhich adjustment of the Preferred Stock Conversion
Price is made pursuant to Section 5.5; .

' (5 securities issued to lending o Jeasing inatitutions or
individuals in connection with bank debt, equipment leases or non-equity interim financing, on terms
approved by the Board of Directors; ' :

(6) securities issued or issusble in an acquisition or merger
upon terms approved by & majority of the Board of Directors; or ~

(7)  sscurities issued in stock splits, yecapitalizations and
similar transactions.

542 No Adiustment of Conversion Price. No adjustment in the
Conversion Price of a series of Preferred Stock pursuant to this Section 5.4 shall be made in reapeot
of the issuance of Additional Shares of Common Stock unless the consideration per share
(determined pursuant to Section 5.4.5 hereof) for an Additionsl Shars of Common Stock issued or
desmed to be izsued by the Corporation is less than the Conversion Price for such series of Preferred
Stock in effect on the date of, and immediately prier to, such issue,

543 Deemed Issue of Additional Shares of Common. Except as
otherwise provided in Section 5.4 hereof, in the event the Corporation at any time or from time to
tims sfver the Original Tssue Dats shall isavo any Options or Convertible Securitiss of shall fixs
record date for the deteymination of holders of any olass of securities then entitled to recelve any
such Options or Convertible Securities, then the maximurg number of shares (as set forth in the
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 instrument relating thereto without regard to any provisions contained therein designed to protect
ageinst dilution) of Common Stock issusble upon the exercise of such Options or, in the case of
Convertible Secititics and Options therefor, the convergion or exchange of such Convertible
Securities, shall be deemed to be Additional Shares of Common Stock, issued as of the time of such
issus or, in case such  record dato ahall have been fixed, as of the close of business on such record
date, provided that in any such case in which Additional Shares of Common Stock &ro desined to be

issued:

. () - o Farther adjustments in the Conversion Price shall bo mads
upon the subsequent issue of Convertible Securities or shares of Common Stock npon the exercise of
such Options or conversion or exchange of auch Convertible Securities; :

(b) if such Options or Convertible Securities by their terms
provide, with the passage of time or otherwise, for any increase or decroass in the consideration
payable to the Corporation, or decrease or increase in the number of shares of Common Stock
issuable, upon the exercise, conversion or exchange thereof, the Conversion Price computed upon
the original issue thereof (or upon the cccutrence of & record date with respect thereto), and any
subsequent adjustments based thereon, shall, upon any such increase or decrease becoming effective,
be recomputed to reflect such increase or decrease insofar 8s it affects such Options or the rights of
conversion of exchange under such Convertible Securities (provided, however, that no such
adjustment of the Conversion Price shall affect Common Stock previously issued upon conversion of
the Preferred Stock); - ‘

(c)  upon the expisation of ay such Options or any rights of
conversion or exchange under such Convertibls Securities which shell not have been exercised, the
Conversion Price computed upon the original issus thereof (or upon the occurrence of a record date

with respect thereto), and any subscquent adjustments based thereon, shall, upon such expiration, be . .

recomputed us if

. (1) inthecaseof Convertible Securities or Options for
Common Stock the only Additional Sheres of Common Stock issued were the shares of Common
Stock, if any, actually issued upon the exercise of such Options or the conversion or exchange of
guch Convertible Securities and the consideration received therefor was the consideration actually
reccived by the Corporation for the issue of all such Options, whether or not exercised, plus the
consideration actually received by the Corporation upon such exerciae, or for the jssuo of all such
Convertible Securities which were actually converted or exchanged, plus the additional

conwideration, if uny, actually received by the Cotporation upon such conversion or exchange, and -

: (2) in the case of Options for Convertible Securities only
the Convertible Securities, if any, actually issucd upon the exercise thereof were issued ut the time of
jssue of such Options, and the consideration received by the Corporation for the Additiona} Shares of
Common Stock deemed 1o have been then issued was the consideration actually received by the

orstion for the issus of all sush Options, whether or not exwrcised, plus the consideration
deemad to have hesn receivod by ths Corporation (dutsrmined pursuant ta Section §,6.8 upan the
issnance of the Convertible Securities with respect to which such Options were actually sxercised);
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(d) no readjustment pursuant to clmuse (b) or (c) above shall have
the effect of increasing & Conversion Price o an gmount which exceeds the lower of (a) such
Conversion Price on the original adjustment date, or (b) such Conversion Price that would have
resulted from any issuance of Additional Shares of Common Stock between the original adjustment
date and such readjustment date. _ _

, (&) inthe case of any Options which expire by their terms not
more than sixty (60) days after the date of issue thereof, no adjustment of & Conversion Price shall
be made until the expiration or exercise of all such Options, whereupon such adjustment shall be py
mads in the sams manner provided above. , o

544 Adiustmnent of ¢ ersion Drices Upon Izgusanes 01 AGGIHONE SNATEs
' In the event the Corporation, at any time after the Original lssue Date, shall
issue Additional Shares of Common Stock (including Additional Shares of Common Stock deemed
' to be issued pursuant to Section 5.4.3) without consideration or for & consideration per share less
than the Conversion Price for 8 series of Preferred Stock in effect on the date of and immediately

prior to such issuc, then and in such event:

: (1) the Conversion Price for such Preferred Stock shall be .
reduced, concurrently with such issue, t0 8 Conversion Price (calculated to the hundredth of a cent)
determined by multiplying the existing Conversion Price of such series by a fraction, the numerator
of which shall be the number of shares of Common Stock outstanding immediately prior to such
jgsuance plus the pumber of shares of Common Stock which the aggregate consideration received by -
the Corporation for the total number of Additiona! Shares of Common Stock s0 issued would - -

urchase at the Conversion Price in effect immedistely prior to such issuance, and the denominator
of which shall be the number of shares of Common Stock outstanding immediatsly prior to such
issugnce plus the number of such Additional Shares of Common Stock so issued,

* (2)  For the purpose of the above calculation, the number of sharcs
of Common Stock outstanding immediately prior to such issuance shall be calculated as if all shares .
of Proferred Stock and all Convertible Seourities had been fully converted into shares of Common
Stock immediately prior to such issuance of Additione] Shares of Common, but not including in such
calculation any additional shares of Common Stock jssuable with respect to shares of Preferred
Stock, or Convertible Securities, solely as 8 result of the adjustment of the respective Conversion
Prices (or other conversion ratios) resulting from the issuance of Additional Shares of Common
Stock causing such adjustment.

R 54.5 Detexmination of Consideration. For purposes of this Section 5.4,
the consideration received by the Corporation for the issue of any Additional Shares of Common
Stock thall be computed as follows: ' S

(8) Cashand Property. Such consideration shall:

| (1)  insofar as it consists of cash, bs computed at the
aggrogate gross amount of cash received by the Corporation excluding amounts paid or payable for
accrued interest or accrued dividends; :
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(2) insofer as it consists of propesty other than cash, b -
computed at the fair market value thereof at time of such issue, as determined in good fhith by the
Boerd of Directors; and :

(3) in the event Additional Shares of Common Stock are
issued together with other shares or securitics or other assots of the Corporation for consideration
which covers both, be the proportion of such consideration so received, computed as provided in
clauses (s)(1) and (a)(2) above, as determined in good faith by the Boerd of Directors.

‘ ®) mmmmgmsmm The consideration per
ghare received by the Corporation for Additional Shares of Common Stock deemed to have been

issued pursuant {o Sestion 5.4.3 relating to Options and Convertible Securities shall be determined
by dividing:

- (1) the total amount, if any, received or recelvable by the
Corporation as consideration for the issue of such Options or Convertible Securities, plus the
minimum aggregate amount of additional consideration (as set forth in the instruments relating
thereto, without regard to any provision contained therein designed to protect against dilution)
payablo to the Cotporation upon the exercise of such Options or the conversion or exchange of such
Convertible Securities, or in the case of Options for Convertible Securitics, the oxereise of such
Optiens for Convertible SYecurities and the conversion or exchange of such Convertible Securities by

- (2). the maximum number of shares of Common Stock (as
set forth in the instruments relating thereto, without regard to any provision contained therein .
designed to protect against dilution) issuable upon the exercise of such Options or conversion ot
exchange of such Convertible Securities. ‘

)] 1=t BI04 AN \ v
Wgnm IntheeventthattheCorporaﬁonatmtimorfmmtim to
time after the Original Issuc Date shall declare or pay, without consideration, any dividend on the
Common Stock payable in Common Stock or in any right to acquire Common Stock for no
consideration, or shall effect a subdivision of the outstanding ghares of Common Stock (by stock
split, reclassification or otherwise than by payment of & dividend in Common Stock or in any right to
acquirs Common Stock), or in the event the outstanding shares of Common Stock shall be combined
or consolidated, by reclassification or otherwise, into & lssser number of shares of Common Stock,
then the Conversion Price for any seriss of Preferred Stock in effect immediately prior to such ovent
ghall, conourrently with the effectiveness of such event, be proportionately decreased or increased, 8s
appropriate. In the event that the Corporation shall declare or pay, without consideration, amy
dividend on the Common Stock payable in any right to acquire Common Stock for n0 congideration,
then the Corporation shall be deomed to have mede 8 dividend payable in Common Stock in an
amount of shares equal to the maximum number of shates {ssuable upon exercise of such rights to

acquire Common Stock.
56 Adiugtmanta for R eCISAMACH ion and Reorsanization. 1f the Common Stosk
issuabls upon conversion of the Proforred Stock shall be changod into the same or a difforont number

of sharas of any other class or classes of stock, whether by capital roorganization, reclussification or
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otherwise (cther than a subdivision or combination of shares provided for in Section 5.5) the

" Conversion Prices then in effect shall, concurrently with the effectivencss of such reorganization or
reclagsification, be proportionately adjusted so that sach serios of Preferred Stock shall be
canvertible into, in liew of the number of shares of Common Stock which the holders would
otherwise have been entitled to receive, 8 number of shares of such other class or classes of stock
equivalent to the number of shares of Commen Stock that would have been subject to receipt by the
holders upon conversion of the Preferred Stock immediately before that change.

: 57 Nolmpsirment The Corporation will siot, by amendment of this Certificate -
of Incorporation or through any recrganization, transfer of asgets, consolidation, merger, dissolution,
issue or sale of securities or any other voluntary action, avoid or seek to avoid the observance or
ance of aury of the terms to be observed or performed hereunder by the Corporation, but will
at all times in good faith assist in the carrying out of all the provisions of this Section 5 and in the
taking of all such action a5 may be necessary orf apprupriste in arder to protect the Conversion
Rights of the holders of the Prefarred Stock against impairment. :

58  QCertificates aa to Adjustments. Upon the ocomrence of sach adjustment or
readjustment of any Conversion Price pursuant to thig Section 5, the Corporation at its expense shall
promptly compute such adjustment or readjustment in accordance with the terms hereof and preparc
and furmish to cach holder of Preferred Stock a certificats executed by the Corporation's President or
Chief Financial Officer setting forth such adjustment or readjustment and showing in detail the facts
upon which such adjustment or readjustment is based. The Corporation shall, upon the written
request at any time of any holder of Preferred Stock, furnish or cause to be furnished to such holder a
ike certificate setting forth (i) such adjustments and readjustments, (if) the Conversion Price for
such seriea of Preferred Stock et the time in effect and (jif) the number of shares of Common Stock
and the amount, if any, of other property which at the time would be received upon the conversion of
such series of Preferred Stock.

59 . jon of Stock Iagusble Vpon LQI sraion. TheCorpontionshallatall
timea reserve and available out of its authorized but unissued shares of Common Stock, solely
for the purpose of effecting the conversion of the shares of Preferred Stock, such number of its
shares of Common Stock s shall from time to time be sufficient to effect the conversion of all
outstanding shares of the Preferred Stock; and if at any time the number of authorized but unissued -
shares of Common Stock shall not be sufficient to effect the conversion of all then outstanding
ghares of the Preforrod Stock, the Corporation will take such corporate dction as may, in the opinion
of its counsel, be necessary to increase its authorized but unissued shares of Common Stock to such
number of shares as shall be sufficient for such purpose, including, without limitation, engeging in
best offorts to obtain the requisite shareholder approval of any necessary smendment to this
Certificate of Incorporation.

5.10 Fractional Shares. No fractional share shall be jssued upon the conversion of
any share or shares of Preferred Stock. All shares of Common Stock (including fractions thereof)
jvsusble upon conversion of mors than one share of Prefurred Stack by a holder thereof shall be
aggrogated for purpoaes of determining whether the conversion would sesult in the issuence of any
fractional share. If, after the aforementioned aggregetion, the conversion wauld rosult in the
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issuance of & fraction of & share of Common Stook, the Corporation shall in ieu of issuing sy
fractional share, pey the holder otherwiss entitled to such fraction a sum in cash equal to the fair

market valus of such fraction on the date of conversion (as determined in good faith by the Board of

5.1 Notices, Any notice required by the provisions of this Section 5 to be given to
the holders of shares of the Preferred Stock shall be deemed given when personally delivered to such
holder (including delivery by courier service) ot five (3) business days after the same has been
deposited in the United States mail, certified or registered mail, return receipt requested, postage
prepaid, and addressed to each holder of record &t its address appearing on the books of the
Corporation, , : .

6. - Cgvenants. In addition to any other rights provided by law the following covenants
shail apply: ' :

6.1  The Corporation shell not, without first obtaining the affirmative vots or
written consent of the holdezs of not less than a majority of the outstanding shares of each class of
Preferred Stock each voting as a separate olass: L :

(s) amend or repeal eny provision of, o add any provision to, the
Corporation’s Certificate of Incorporation or by-laws if such action would alter or change the -
preferences, rights, priviloges or powers of, or the restrictions provided for the benefit of, such class
of the Preferred Stock;

: , ()  increase or decrease the mumber of sharcs of such class of Preferred
Stock authorized hereby;

(© authorize or issue shares of any class or series of stock not.authorized
herein having any preference or pricrity as to dividends or asssts superior to or on a pacity with eny
such preference or priority of such ¢lass of Prefecred Stock; authorize or issue shares of stock of any
class or series of any bonds, debentures, notes or other obligations convertible into or exchangeable
for, or heving option rights to purchase, any sheres of stock of this Corporation having any
preferencs or priotity 84 to dividends or assets superior to or on a parity with any such preferenco ot
priority of such class of Preferred Stock; or ,

(d) reclassify any class or series of any Common Stock into shares

having any preference or priority &g to dividends or assets superior to or on a perity with any such

preference ot priority of such class of Preforred Stock;

provided, hat this Section 6.1 shall only be effective s to the Series A Proforred Stock,
while at least 1,666,667 share of Serics A Praferred are outstanding, and 8s to the Serics B Preferred
Stock while at least 900,000 share of Series B Preferred Stock are outstanding.

62  The Corporation shall not, without first obtalning the affirmative vote or
written consent of the holders of not loss than » majority of the outatanding shares of all of the
Preferrod Stock voting as ons class: ' ‘
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~ (8) consolidate or merge the Corporation with or into any other
corporation, Or &y entity or persen, OF exchinge submantially all of the outstanding stock of the
ration for shares of apother entity or property, in which, after any uch transaction, the prior
sharelaolders of the Corparation hold less then fifty peroent (50%) of the voting shares of the
continuing of surviving entity;

) sell all or substantially all of the assets of the Corporation; or

(c)  pay ordeolere any dividend on or other distribution with respect to
any Common Stock (except dividens payuble solely in shares of Common stock), or apply any of
its agsets to the redenption, retirement, purchase or acquisition, direatly of indirectly, through
subsidiaries or otherwise, of any Common Stock, exoopt from employees, directors, and consultants
of this corporation pursuant to ths tetzns of restrictive stack agresments or as otherwise approved by
the Board of Directors; pravided, however, that this Section 6.2 shall only be cffective while at least
2,566,667 shuro of Proferred Stock ero outstanding, |

7. Election of Directors. Notwithstanding provisions othes than in this section 7, upon
the first issuance by the Company of its Series B Preferred Stock, the following provisions shall
. determins the election of directors of the Company:

7.1 Nualoer of Directors. The suthoriged number of directors shall be kix (6).

72  Election of IIrectors. -

, o () The holders of the Serles B Preferrcd Stock, voting as » scpasate
cless, shall be entitled to clect two (2) of the directors of the Corporation.

' I‘hsholdersofthaScrivBAPrcferredSmck(onmnwnvmedto .
Common Stock basis) and the Commeon Stock, voting together as 8 single cless, shall bo entitled to
elect all other directors of the Corporation. , .

Article VI,
. The name snd mailing address of the incorporator are 28 follows:
Mark Baudler, Esq, :
c/o Wilson Sonsini Goodrich & Rosati

650 Page Mill Road
Palo Alto, CA 94304-1050

Article VIL.
- The Corporation is to have perpetunl existence.
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Article VIIL,

Plections of directors need not be by written ballot unless a stockholder demands slection by
written ballot at the mesting and before voting begins or unless the Bylaws of the Corporation shall

so provide.

Article IX.

oL mmmolmebummdthewnductoﬁhuﬁainofmwrponﬁonmm
be vested in its Board of Directors. The number of directors which comstituts the whole Board of
Directors of the corporation shall be designated in the Bylaws of the corporation. '

2. At such time as the Company closes an underwritten public offering of the
Company’s commaon stock pursuant to an effective registration statement filed under the Securities
Act of 1933, as amended, the Board of Directors shall be divided into three classes designated a8
Class 1, Class I and Class 111, respectively. Directors shall be assigned to each class in
_accordance with a resolution or resolutions adopted by the Board of Directors. At the first annual

meeting of stockholders following such closing of aa underwritten public offering, the term of
office of the Class I directors shall expire and Class | directors shall be elected for a full term of
three years. ‘At the second anmual meeting of stockholders following such closing of an
underwritten public offering, the term of office of the Class II directors shall expire and Class 1
directors shall be elected for a full term of three years. At the third annual meeting of
stockholders following such closing of an underwritten public offering, the term of office of the
Class TI1 directors shall expire and Class Il divectors shall be elected for a full term of three years.
At each succeeding annual meeting of stockholders, directors shall be elected for'a full term of
three years to succeed the directors of the class whose terms expire at such annual meeting,

3. Notwithstanding the foregoing provisions of this Article, each director shall serve
until his or her successor is duly elected and qualified or until bis or her death, resignation ot
removal, No decrease in the aumber of directors cogstituting the Board of Directors shall shortea
the term of any incumbent director. '

4. Any vacancies on the Board of Directors resulting from death, resignation, -
disqualification, removal, of other causes shall be filled by cither (1) the affirmative vote of the
holders of 8 majority of the voting power of the then-outstanding shares of voting stock of the
corpotation entitled to vote generally in the election of directors (“Voting Stock”) voting together
as a single cluss; or (i) by the affirmative vots of a majority of the remaining directors thenin
office, even though less than a quorum of the Board of Directors. Newly created directorships
resulting from any increase in the pumber of directors shall, unless the Board of Directors -
 determines by resolution that any such newly created directorship shall be filled by the
stockholders, be filled only by the atfirmative vote of the directors then 1 office, sven tough less
than a quorum of the Board of Directors. Any director elected in accordance with the preceding
sentence sball hold office for the remainder of the full term of the class of directors in which the
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sew directorship was created or the vacancy occurred and until such director's successor shall
have been elected and qualified. ‘ |

5.  Theaffirmative vote of sixty-six and two-thirds percent (66-2/3%) of the voﬂns
power of the then outstanding shares of Voting Stock, voting together as a single class, shall be
required for the adoption, amendment or repeal of the following sections of the corporation's

Bylaws by the stockholders of this corporation: 2.2 (Anmug] Meeting) and 2.3 (Special Mesting).

6. No action shall be taken by the stockholders of the corpbrauon except in accordance
Wﬂh the Byum. )

7. Aty director, or the entire Boerd of Directors, may be removed from office at any
time (i) with cause by the affirmative vote of the holders of at least 8 majority of the voting power
of all of the then-outstanding shares of the Voting Stock, voting together as 8 single class; or (ii)
without cause by the affirmative vote of the holders of at least sixty-six and two-thirds percent (66-
2/3%) of the voting power of all of the then-outstanding shares of the Voting Stock

" Asticle X.

Notwithstanding aay other provisions of this Certificate of Incorporation or any provision
of law which might otherwise permit 8 lesser vote of 00 vote, but in addition to any affinnative
vote of the holders of any particular class o serics of the Voting Stock required by law, this
Certificata of Incorporation.or any:Preferred Stock Designstion, the affirmuative vote of the holders.
of at least sixty-six and two-thirde percent (66-2/3%) of the voting power of all of the then~
outstanding shares of the Voting Stock, voting together a5 a single class, shall be required to altet,
amend or repeal:Article IX or this Article X.. . :

Article XI.

The corporetion reserves the right to amend, alter, change or repeal any provision contained
in this Certificate of Incorporation, in the manner now or hereafter prescribed by statuts, except as
provided in Article X of this Certificate, and 2!l rights conferred upon the stockholders hereln are
granted subject to this right. -

Article XTI,

In furtherance and not in limitation of the powers conforred by statute, the Board of Directora
iv expressly authorized to make, alter, amend or repeal the Bylaws of the Corporation. '

CANRPORTBLAPALI\oo\L 1 5280K.1 | 14 TRADEM
. ARK

- . REEL: 008140 FRAME: 0939  °




Jun.28. 1989 10:55AM  WILSON SUNSINI . , NG+ 040U

F- 10

Article XIII.

1. To the fullest extent pesmitted by the Delaware General Corporation Law as the zame
exists or a8 may hereafter be amended, & director of the Corporation shall be indemnified by the
Corporation of its stockholders for monetary damages for breach of fiduciary duty as 8 director.

5. The Corporation shall indemnify to the fullest extent permitted by law any person made
or threatened to be made a pasty to an action or proceading, whether criminal, civil, administrative or
invcatigativc.bymwnofthefaetthathc,hhmtatororintmmisormadi , officer or

* employee of the Corporation or any predecessor of the Corporation or serves ot served at any other

enterprise as 8 diroctor, oﬂlmoremployeeattharaquatoftheCo:por!ﬂonormYpmwrto the
Corporation.

3 Neither any amendment nor repeal of this Article XIII, nor the adoption of uny
provision of this Cosporation’s Certificate of Incorporation inconsistent with this Article XIII, shall
eliminate or reduce the effect of this Article XTI1, in respect of any matter occurring, or any action or
proceeding accruing or arising of thet, but for this Article XTI, would accrue or sriee, prior to such
amendment, repeal or edoption of an inconsistent provision.

Article XIV.

Meetings of stockholders mey be hold within or without the Stats of Delaware, 25 the Bylaws
may provide. The books of the Corporation may be kept (subject to any provision contained in the
statutes) outside of tho State of Delaware st such place or places as may be designated from time to time
by the Boazd of Directors or in the Bylaws of the Corporation.

Atticle XV,

Advance notice of new busincss and stockholder nominations for the eloction of directors shall
be given in the manner and to the extent provided in the Bylaws of the Corporation,

Article XVI.

Unti! the Company closes an underwritten public offering of the Company’s common stock:
pursuant to an effective registration statsment filed under the Securities Act of 1933, a8 amendedl,
stockholders shall be entitied to cumulative voting rights a8 sct forth in this Asticle XVI and the
Bylaws of the Corporation. At all elections of directors of the Corporation, each holder of stock or of
any class or classcs or of & scries or series thereof shall be entitled to as many votes as shall equal the
sumber of votes which (except for this provision as to cumulative voting) such stockholder would be
antitled to cast fot the election of directors with respect to such stockholder's shares of stock
raultiplied by the number of divestars 10 by olected, nd wuch stogkholder muy oust all of such votes

 for o single dirsctor or may distribute them among the number of directors to be voted for, or for any

two or more of them ay such stockholder mey see fit, As of the date the Company closes an
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common stock pursuant 1o an effective registration
amended, tl’;is Article XV1 shall no longer be
ent of this Certificats of Incorporation.

jtten ﬁblic offering of the Compeny’s
m ﬁleﬂ under the Securitios Act of 1933, as
sffective and may be deleted herefrom upon any restatem
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A Parth —
Vai??l’mident and Chief Financial Officer
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STATE OF CALIFORNIA

FRANCHISE TAX BOARD
PO BOX 1468

SACRAMENTO CA 95812-1468 TAX CLEARANCE
CERTIFICATE

EXPIRATION DATE: September 15, 1999
June 24, 1999

WILLIAM S GREOGORY
COURT PLAZA BLDG
901 H ST STE 400
SACRAMENTO CA 95814

ISSUED TO
ENTITY ID

NETIQ CORPORATION
1962262

This is to certify that all taxes imposed under the Bank and
Corporation Tax Law on this corporation have been paid, assumed, or are
secured by other means.

If a final return has not been filed, one should be filed within two months
and 15 days after the close of the month in which the dissolution or
withdrawal takes place. If the corporation was inactive, a statement to
that effect should be attached to the tax forms. All returns remain
subject to audit until the expiration of the normal statutory period.
Failure to file required returns may result in additional assessments.

A copy of this Tax Clearance Certificate has been sent to the Office of the
the Secretary of State. This original Tax Clearance Certificate
may be retained in the files of the corporation.

By the Expiration Date noted above, this corporation must have filed

the documents required by the Secretary of State to dissolve, withdraw

or merge. Requests for the appropriate documents must be directed to:
Office of the Secretary of State at 1500 11th Street, 3rd Floor, Sacramento
CA. 95814, or by telephone,(916) 657-5448.

NOTE: If the required documents are not filed with
the Secretary of State prior to the Expiration
Date noted above, the corporation will remain
subject to the filing requirements of the Bank
and Corporation Tax Law.

By H. Hermansen

Tax Clearance Unit
Special Audit Section
Telephone (916) 845-4124
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