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CERTTFICATE OF MERGER
OF
B.E. ACQUISITION CORP.

BREATHm&:. INC. U N ' - 3 7

Qoo4

Under Section 907 of the
" Business Corporation J.aw of the State of New York
The undersigned, DAVID A. SMITH and PATRICK HYLAND. bcmg,
respectively, the President and the Vicr President of B. E. ACQUISITION CORP.,
corporation duly organized and existing under and by virtic of the laws of the Statc of
New York, and DAVID A. SMITH and PATRICK HYLAND, being, respectively, the
President and Vice President of BREATHE EASY, INC., a foreign corporation duly
organized and existing under and by virtue of the laws of the State of Delaware, do hereby
certify and set forth ? follows:

14

FIRST: The name of each constituent oorponnoﬁ/?and the name under which
it was formed) i3 as follows:

B.E. Acquisition Corp.
Breathe Easy, Inc. w .
SECOND: The name of the surviving corporation is Breathe Easy, Inc., a
. corporation of the State of Delaware,

THIRD: The designation, nurnber and voting rights of the outstanding shares
of each class and series of each constituent corporation is as follows:

. B.E. ACOUISITION CORP.

L 9_
CLass ‘ NUMBER ISSUFD v
Common Stock, $.01 1,000 (voting) ¢
- par value per share
Preferred Stock, $.01 1,600 (non-voting)
par value per share
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FOURTH:

SIXTH:

SEVENTH:

EIGHTH:

04 te- 9% THU 13:34 FAXI 212 332 3318

BREATHE EAsY, INC,

CLASS NUMBER ISSUED

Common Stocf'. $.01 1,000 (voting)
par value per share y

Preferred Stock, $.01 1,600 (non-voting)
par value per share

The Certificate of Incorporation of B.E. Acquisition Corp. was filed
by the Department of State on February 4, 1998.

The jurisdiction of incorporation of Breathe Easy, Inc. s the State of

Delaware, and the date of its incorporation is March 13, 1998.

An application of authority for Breathe , Inc. to do business in
the State of New York has not been fifed, and said corporation shall
not do business in the State of New York until such application has
been filed by the Dcpa.nmem of State,

The merger was authorized by (i) the written consent of all of the
directors of B.E. Acquisition Corp., (ii) the written consent of all of
the shareholders of B.E. Acquisition Corp. (in accordance with the
provisions of Section 903(a) of the Business Corporation Law), (lii)
the written consent of all of the directors of Breathe Basy, Inc:; and
(iv) the written consent of all of the shareholders of Breathe Easy,
Inc.

The surviving corporation hereby agrees that it may be served with
process in this state in any @cnon or special proceeding for the
enforcement of any liability or obligation of any domestic corporation
or of any foreign corporation, previously amenable 1 suit in this
state, which is a constituent corporation in such merger, and for the
enforcement of the right of shareholders of any constituent domestic

corporation to receive payment for their shares against the surviving
corporation.
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The surviving corporation hereby agrees that, subject to the
provisions of Section 623 of the Business Corporation Law, it will
promptly pay to the slireholders of the constiient domestic
corporation the amount, if any, to which they shall be entitled under
the provisions of Article 9 of the Business Corporation Law relating
to the right of shareholders to receive payment for their shares,

The surviving corporation hereby designates the Secretary of State of
the Swte of New York as the agent of the corporation upon whom

_ process against it may be served in the manner set forth in Section

306 of the Business Corporation Law in anmy action or special
proceeding. The post-office address to which the Secretary of State
shall mail a copy of any process against the corporation served upon

. him is 10560 Newkirk Street, Suite 408, Dallas, Texas 75220.

The merger is permitted by the laws of the State of Delaware, the
jurisdiction of the constituent foreign corporation, and is in
compliance therewith. N

All fees and taxes (including penalties and interest) administered by
the Department of Taxation and Finance of the State of New York
which are now due and payable by each constituent domestic
corporation have been paid and a cessation franchise tax report
(estimated or final) through the anticipated date of merger has been
filed by each constituent domestic corporation. The said report, if
estimated, is subject to amendment. The surviving foreign
corporation agrees that it will within 30 days after the filing -of the
certificate of merger file the cessation tax report, if an estimated
report was previously filed, and promptly pay to the Departmoent of
Taxation and Finance of the State of New York all fees and taxes
(including penalties and interest), if any, due to the Department of

"Taxation and Finance by cagh-constituent domestic corporation.
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IN WTTNESS WHEREOF, the undersigned hereby affinn that the statements made
hetein aré true under the penalties of perjury, this Z7 *dy of March 1998.

B.E. ACQUISITION CORP. __+ BREATHE EASY, INC.

S S

Davig A. Smith, Pres David A. Smith, President
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Office of Jack Platt, Esqg.
One Rockefeller Plaza
New York, New York 10020




