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COLLATERAL, PATENT AND TRADEMARK ASSIGNMENT

THIS COLLATERAL, PATENT AND TRADEMARK ASSIGNMENT ("Assignment")
made as of the 22nd day of January, 1996 by MEDICAL AIR TECHNOLOGY CORPORATION, .
a Massachusetts corporation having its chief cxccutive office at 80 Cedar Street, Canton,
Massachusctts 02021 ("Assignot”), and Marwan Investment Inc., a Delawate ¢corporation having its
offices at ¢/o Multifinance Holding Corporation, 44 Canal Center Plaza, Suite 303, Alexandria,
Virginia 22314 ("Marwan™ or "Assignee"):

WITNESSETH

WIIEREAS, Assignor and Assignee are parties 10 an Investment and Stockholders
Agreement (the "Agreement") of even date hcrewith and-a Promissory Note of even date herewith
and a Security Agreement of even date herewith (collectively the "Loan Agreements”), which Loan
Agreements provide (i) for Assignec to extend credit to or for the account of Assignor and (ii) for
the grant by Assignor to Assignee of a security interest in substantially all of the Assignor's assets,
including, without limitation, its patents and trademarks, if any, and patent and trademark
applications;

NOW, THHEREFORE, in considcration of the premiscs set forth herein and for other good
and valuablc consideration, receipt and sufficiency of which are hercby acknowledged, Ass:gnor
agrees as follows:

1. W@M_Agmm_m; The Loan Agrecments and the terms and

provisions thereof are hereby 1m.orporated herein in their entircty by this reference thereto.

2. Collateral Assignment of Patents and Trademarks. To secure the complete and timely
-satigfaction of all of Assignor's “obligations” to Assignec, Assignor hercby grants to Assignee a
security interest (having priority over all other security interests, with power of sale, Lo the extent
permitted by law), in, and upon the occurrence of an cvent of dcfault under Section 11.1(a) or (b)
of the Agreement (an "Event of Default"), all of Assignor's right, title and interest in and to all of its
now owned or existing and filed and hereafter acquired or arising and filed:

() patents and patent applications, if any, including, without limitation, the inventions
and improvements described and claimed therein, and those patents and patent applications listed
on Schedule A, attached hereto and made a part hereof, and (a) the reissues, divisions, continuations,
renewals, extensions and continuations-in-part thercof, (b) all income, royalties, damages and
. payments now and hereafter due or payable under and with respect thereto, including, without
limitation, damages and payments for past or futurc infringements thereof, (c) the right to sue for
past, present and future infringements thereof, and (d) all rights corresponding thereto throughout
the world (all of the foregoing patents and patent applications, together with the items described in
clauscs (a) - (d), arc sometimes hereinafler, individually or collectively, réferred to as the “Patents™);
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(i)  trademarks, trademark registrations, trademark applications and trade names,
including, without limitation, the trademarks, trademark applications and trade names listed on
Schedule B, attached hereto and madc a part hereof, and (a) any renewals thereof, (b) all income,
royalties, damages and payments now and hercafter due or payable with respect thercto, including,
without limitation, damages and payments for past or future infringements thercof, (c) the right to
suc for past, present and future infringements thereof, and (d) all rights corresponding thereto
throughout the world (all of the foregoing trademarks, trademark registrations, trademark
applications and trade names, together with the items described in clauses (a) - (d), arc sometimes
hereinafter, individually or collectively, rcferrcd to as the “Trademarke“) and

@iii)  the good will of Assignor's business connected with, and symbolized by, the Patents
and Trademarks.

Notwithstanding anything contained in this Assignment to the contrary, Assignee agrees that
there shall be no assignment of the Patents, Trademarks or goodwill described in clauses (3) - (iii),
other than the collateral assignment described in the first sentence of this paragraph 2, unless and
until there shall occur an Event of Default.

3. Restrictions on Future Agreements. Assignor agrees that until Assignor's Obligations
shall have been satisfied in full and all financing arrangements between Assignor and Assignee shall
have been terminated, Assignor will not, without Assignee's prior written consent, not to be
unreasonably withheld or delayed, enter into any agreement (for example, a license agreement)
which is inconsistent with Assignor's obligations under this Assignment from the date of the
Agresment or which in any way creates a first sccurity interest in the Patents, Trademarks or
goodwill and Assignor further agrees that it will not take any action, or permit any action o be taken
by others subject to its control, including licensees, or fail to take any action, which would materially
affect the validity or enforcement of the rights transferred to Assignee under this Assignment.

4, New Patents and Trademarks. Assignor represents and warrants that, to the best of
its knowledge and belief, the Patents and ‘Trademarks listed on Schedules A and B, respectively,
constitute alf of the material patents and trademarks and applications therefor now owned by
Assignor, If, before Assignor's Obligations shall have been satisfied in full, Assignor shall (i) obtain
ownership rights to any new patentable inventions, trademarks, trademark registrations or trade
names, or (ii) become entitled to the benefit of any trademark, trademark registration or trademark
application, or any patent, patent application, or patent for any reissue, division, continuation,
rencwal, extension, or continuation-in-part of any Patent or any improvement on any Patent, the
provisions of paragraph 2 abovc shall automatically apply thereto. Assignor hereby authorizes
Assignee to modify this Assignment by amending Schedule A or B as applicable, to include any
future patents, patent applications, trademarks, trademark rcgistrations, trademark applications and
trade names which arc Patents or Trademarks, as applicable, under paragraph 2 above or under this
paragraph 4.
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5. Rovaltics, Terms. Assignor heraby agrecs that the use by Assignee of all Patents and
Trademarks after the occurrence of an Event of Default, shall be without any liability for royaltics
or other related charges from Assignec to the Assignor. In the event that there is no event of default
and thercfore an assignment other than the collateral assignment described in the first sentence of
Section 2 then the term of the collateral assignment granted hercin shall extend uatil the carlier of
(i) the expiration of each of the respective Patents and Trademarks assigned hereunder, or (ii)
Assignot’s Obligations shall have been satisfied in full,

6. Mminmn_gﬁAmgnm_Smmﬂ_Im In the event that there is no Event of

Default and therefore an assignment other than the collateral assignment described in the first
sentence of Section 2, then upon satisfaction in full of Ausignor's Obligations Assignee shall execute
and deliver to Assignor all termination statements, assignments and other instruments as Assignor
deems may be reasonably necessary or proper to terminate Assignee's securily interest in the Patents
and Trademarks, subject to any disposition thereof which may have been made by Assignce pursuant
hereto or pursuant to the Loan Agreements.

7. Duties of Assignor. Assignor shall, in the excrcise of its reasonablc business
judgment, use reasonable efforts (i) to prosecute diligently any patent application of the Patents and
any trademark application of the Trademarks pending as of the date hereof or thereafter until
Assignor's Obligations shall have been satisfied in full, (ii) to make application on unpatented but
patentable inventions and on trademarks, as appropriate, and (iii) to preserve and maintain all rights
in patent applications and patents of the Patents and in trademark applications, trademarks, and
trademark registrations of the Trademarks. Any expenses incurred in connection with such

. applications shall be borne by Assignor. Assignor shall not abandon any right to file a patent
application or trademark application, or any pending patcat application, trademark application,
patent, or trademark without the consent of Assignee, which consent shall not be unreasonably
withheld or delayed.

8. Assignee's Right to Sue. Immedlately following the occurrence ol' an Lvent of
Default, Assignee shall have the right, but shall in no way be obligated, to bring suit in its own name
to enforce the Patents and Trademarks, and any licenses thereunder, and, if Assignee shall
commence any such suit, Assignor shall, at the request of Assignee, do any and all lawful acts and
execute any and all proper documents required by Assignee in aid of such enforcement. 1f Assignor
docs not bring such suit and Assignor continues to usc the Patents and Tradémarks pursuant to
paragraph 2 hereof, Assignee shall permit Assignor to bring suit.

9. Waivers. No course of dealing between Assignor and Assignee, nor any failure to
exercise, nor any delay in exercising, on the part of Assignee, any right, power or privilege hereunder
or under the Loan Agreements shall operate as a waiver thercof; nor shall any single or partial
exercisc of any right, power or privilege hereunder or thereunder preclude any other or further
exercise thereof or the exercisc of any other right, power or privilcge.
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10.  Severability. The provisions of this Assignment arc severable, and if any clause or
provision shall be held invalid and unenforceable in whole or in party in any jurisdiction, then such
invalidity or unenforceability shall affect only such clause or provision, or part thercof, in such
jurisdiction, and shall not in any manner affect such clause or provision in any other jurisdiction, or
any other clause or provision of this Assignment in any jurisdiction,

M. Madification. This Assignment cannot be altered, amended or modified in uny way,
except as specifically provided in paragraph 4 hereof or by a writing signed by the parties hereto.

12, Cumulative Remedies: Power of Attorney: Effect on F.oan Agreements. All of

Assignee's rights and remedies with respect to the Patents and Trademarks, whether established
hereby or by the Loan Agreements, or by any other agreements or by law shall be cumulative and
may be exercised singularly or concurrently. From and after the occurrence of an Event of Default,
Assignor shall authorize Assignee to make, constitute and appoint any officer or agent of Assignee
as Assignee may select, in its sole discretion, as Assignor's truc and lawful attomey-in-fact, with
power (i) at any time, to endorse Assignor's name on all applications, documents, papers and
instruments necessary or desirable for the Assignee in the use of the Patents and Trademarks, and
(ii) (a) to grant or to issue any exclusive (to the extent it docs not conflict with the outstanding
licenses) or nonexclusive license under the Patents and Trademarks to anyone, (b) to assign, pledge,
convey or otherwise transfer title in or dispose of the Patents or Trademarks to anyone, or (c) to take
any other actions with respect to the Patents and Trademarks as the Assignee deems in the best
interest of the Assignee. This power ol attorney shall be irrevocable from such time until Assignor's
Obligations shall have been satisfied in full, Assignor acknowledges and agrees that this
Assignment is not intended to limit or restrict in any way the rights and remedies of Assignee under
the Loan Agreements but rather is intended to facilitate the exercise of such rights and remedies.
Assignee shall have, in addition to all other rights and remedies given it by the terms of this
Assignment, all rights and remedies allowed by law and the rights and remedies of a secured party
under the Uniform Commercial Code as enacted in any jurisdiction in which the Patents or
Trademarks may be located.

13.  Expenscs. Any and all fees, cash and expenses of whatever kind or nature, including
reasonable attorneys' fees and disbursements of counsel, incutred by Assignee in connection with
the enforcement of this Agrecement and all other documents relating hereto or for otherwise
protecting, maintaining, or preserving the Patents and Trademarks, or in defending or prosecuting
any actions arising out of or relating to the Patents and Trademarks shall be borme and paid by
Assignor on written demand by Assignee and until so paid shall be deemed to be an obligation under
this Agreement.

14.  Binding Effect; Benefits. This Assignment shall be binding upon the Assignor and
its respective successors and assigns, and shall inure to the benefit of Assigncee, its nominecs and
assigns.

TRADEMARK
REEL: 002062 FRAME: 0876



15,  Goveming Law. This Agreement has been made and delivered in the Commonwealth
of Massachusetts and shall be govemed by, and construed in accordance with, the laws of the
Commonwealth of Massachusetts and the Assignor submits to the jurisdiction of Mussachusetts for
all purposes with respect to this Agreement and its relationship with the Assignee. -

16,  Conflictin Language. In the event of any conflict between this Agreement and the
Security Agreement, the Security Agreement shall control.

17. Remedics. The parties to this Agreement agree that a remedy at Jaw may be
inadequate as to any breach of this Agreement, and that in the casc of any breach the non-breaching
party shall be entitled to preliminary and permanent injunctions or other cquitable remedies (in
addition to legal remedies) in any court of compctent jurisdiction.

[THIS SPACE INTENTIONALLY LEFT BLANK]
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ACCEPTANCE
The undersigned, Marwan Investment Inc, accepts the foregoing Collateral Patent and
Trademark Assignment by Medical Air Technology Corporation a Massachusetts corporation.
MARWAN INVESTMENT INC.

By: \Q \;\Mgvéb\vk\&xng 9‘\

Name: Dr. K. Philip\Rahbany
Title: President

245144.¢1
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IN WITNESS WHERGOF, the parties herelo have caused s Assignment 0 be exeouied ;3 &
by their duly autharized officers as ol the day and year first written above. ;

MEDICAL AIR TECHNOLOGY CORPORATION . ::

ATTEST:

Corporate Seal
Cormmaomweslth of Massaahusem

Counry of Suffolk

On Ms‘a&ﬁ‘é-ay of January, 1996, beforc me appearcd J'rank Paradise to me personally
known, who, being by me duly sworn, did say that he is the President of Medical Air Teohmlogy
Corporation, 8 Massachusetts corporution and that the seal affixed to the forsgoing instrumaat is the
corporate aeal of sald carporation, and that said instrument was signed and sealed on behulf of said
corporation by authority of its Board of Directors; and said Irank Paradise acknowledged said
instrument bp the free act and deed of said corporation.

IN TESTIMONY WIIGREOF, I have hereunto sct my hand and affixed my official scal in
the County and State aforesaid, the day wnd year first above written,

Canekia U Qada il

Notary Publio y_; ishn L. Alectd |
My term expires: %b-“-ko‘ : ';

-

FEFCRGY
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SCHEDULE A
to
Collateral Patent and Trademark Assignment

dated as of January 3, 1996

PATENT APPLICATIONS
application N | Date Filed
U.S. 08/213,606 < Source Capture Air
Filtering System March 15, 1994
PATENTS
Number Da:g‘ Filed
,-8-
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SCHEDULEB
10
Coilatcral Patent and Trademark Assignment

dated as of January 24, 1996

Registered Trademnark

red a
HEPA-Plus

74/687,386 - McdAir (has been applied for)

9.
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETITS

MEDICAL AIR TECHNOLOGY,
CORP.,

Plaintiff,
v.

CA No. 97-10764-JLT
MARWAN INVESTMENT, INC.
MARWANI HOLDING COMPANY
N.V., MULTIFINANCE HOLDING
CORPORATION, and K. PHILIP
RAHBANY, M.D.,

Defendants.

B % ¥ %k ¥ % ¥ % ¥ % ¥ %

o )

Januaryp.C ., 1998 .

For the réasons stated in the accompanying memorandum,
Defendants' Motion for Partial Summary Judgment on Count I is
hereby ALLOWED and Plaintiff‘s' Cross-Motion for Partial Summary
Judgment is DENIED.

IT IS 80 ORDERED.

r"\

nited States DIstrict Judge

f“’kﬁ\
TRADEMARKA~
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

MEDICAL AIR TECHNOLOGY,
CORP.,
Plaintiff,

v.
: CA No. 97-10764-.J1,7

MARWAN INVESTMENT, INC.,
MARWANI HOLDING COMPANY,
N.V., MULTIFINANCE HOLDING
CORPORATION, and K, PHILIP
RAHKBANY, M.D.,

Defendanta.

‘I'&*ﬂ'ii!*ll'*t

MEMORANDUM | mﬂ"ﬁ,
Januaryac . 1998 .

This lawsuit arises out of Defendants' investment in

TAUROI Cth.l

Plaintiff, Medical Air Technology, Corp. ("Medical Air"). 1In
January, 1996, Marwan Investment, Inc, and Marwani Holding
Company, N.V. (collectively, "Marwan") invested a total of
$i,375,000 in Medical Aixr. Complaint, ¥ 13. That inveatment,waq
secured by a credit agreement (the "Investment Agreement"), which
fequiréd Plainciff to comply with several financial covenants.
See Complaint, Ex. B.

The parties' cross-motions for suﬁmary judgment present a
very narrow legal issue -- did Plaintiff breach its contractual
‘obligations under the Investment Agreement. At issue is the
interpretation of Sections 4.8 and 4.9 of the agreement.

Section 11.1 of the Investment Agreement provides that
Plaintiff shall be in "default," if Plaintiff violates certain of

the dgreement's covenants, including the covenants contained in
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Sections 4.8 and 4.9. Complaint, Ex. B, at § 1.11. Section 11.1
also grants Defendantas cerxrtain rights, the effects of which
Plaintiff seeks to avoid by obtaining a judicial declaration that
it was not in default. Id.

Plaintiff admita, however, that, in May 19396, its "Net
Worth" and "Net Working Capital' fell below the minimums required
by Sections 4.8 and 4.9 of the agreement. Pl.'s Opp. Memo., p.6.
Plaintiff's only defense to summary judgment is, thérefore, to
argue that the terma of the agreement are ambiguous.

I.
ANALYSIS

A.  Stapdard of Review

'The interpretation of an unambiguous agreement presents a
question of law for the court. Bogton Edison Co. v. FERC, 856
F.2d 361, 365 {(1st Cir. 1988). Questions of law are often
decided on summary judgment. See Celotex Coxp, v, Catratt, 477
U.S. 317, 323-24 (1986). That the parties dispute the meaning of
a contract does not render it ambiguousa. Boston Helicopter
Charter, Inc., v. Augusta Aviation Corp,, 767 F. Supp. 363, 370
(D. Mass. 1991). Generally, contract language is only ambiguous
"where an agreement's terma are inconsistent on their face or
where the phraseology can support reasonable differences of
opinion.” Fashion House. Inc. Vv, K-Mart Corp,, 892 F.2d 1076,
1083 (lst Cir. 1989) (citing In re Navigation Technology Corp.,
880 F.2d 1491, 1495 (1st Cir. 1989)). Sectlons 4.8 and 4.8 are

ausceptible, however, to only one reasonable interpretation.
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B. Intexpxetation of Sectiong 4.8 and 4.9

Section 4.8 provides in full:

4.8 Maintenance of Net Woxrth. Medical shall cause its
Congolidated Net Worth during each "Test Period" set
forth below to equal or exceed the amount set forth
cpposite such Test Period below:

Minimam ansgliégggd Net Worth

Closing Date to 6/30/96 $500,000
7/1/96 to 12/31/96 5600,000
1/1/97 to 6/30/97 $1,000,000
7/1/97 to 12/31/97 $1,400,000
1/1/98 and thereafter 81,800,000

If Madical's Consolidated Net Worth in any Test Pericd
is less than the amount sget forth opposite such Test
Period multiplied by One and Twe-Tenths (1.2) (the
"Acceptable Net Worth®), then Medical shall notify the
Investors and Medical's senlor officers shall meet with
repregentatives of the Investors and, in consultation
with such representatives, shall promptly, but in any
event within thirty -(30) days after Medical's
Consolidated Net Worth fell below the Acceptable Net

"Worth for such pericd, develop.a.plan to improve
Medical's Consolidated Net Worth.

Complaint, Ex. B, at § 4.8. The language of Section 4.9
parallels that of Section 4.8, simply substituting "Net -Working
Capital” for "Net Worth" and "Acceptable Net Working»Capital" for
"Acceptable Net Worth.*! The analysis is, therefore, the same
for both sections and will not be repeated.

Plaintiff suggests that Section 4.8 contemplates a remedy
for those instances in which "Net Worth" falls below the minimum
level established in the section, namely that Medical Air notify
Marwan and develop a plan for remedying the shortfall. Pl.'s

Opp. Memo., p.§. According to Plaintiff, once the "Net Worth"

: Neither party disputes the method for calculating "Nat
Worth"® or *Net Working Capital." These terms are unambiguously
defined elsewhere in the agreement, and no further discusszion of

_the terms 1is necessary for the purposes of this dispute. See
Complaint, Ex. B, at § 12.1.
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falls below an "acceptable" level, consultation is necessary.

Id. The aim of the coqsultation ie‘to keep the figqure Erom
falling below the "minimum" level, but the actual occurrence of =a
drop below the "minimum" level is without effect, except posgibly
to require further consultation. 1d.

Plaintiff arques, therefore, that it was not in default in
May 1996, because its senior management met with representatives
from Marwan and agreed upon a plan for improving Medical Air's
financial condition. Id. at p.7-8. Plaintiff's interpretation
of Bection 4.8 ignores, however, several basic principles of
contract interpretation.

“It is a canon of [contract] construction that every word
and phrase of.an instrument -ia,.if.poseible, to be given. meaning,
and none is to be rejected as surplusage if any other course is
rationally possaible." FRIC v, 8ingh, 977 F.2d 18, 22 (1st Cir.
1992) (quoting Tupper v. Hancock, 319 Masgs. 105, 108, 64 N.E.2d
441, 443 (1946)). "A contract should be construed in such a way
that no word or phrase is made meaningleas by interpretihg
another word or phrase." Lexington Ins. Co. v, All Regions Chem.
Labg, Inc., 419 Mass. 712, 713, 647 N.E.2d 399, 400 (1995). '

Moreover, a court's gbal in interpreting a contract is to
give it a construction "which will make it a rational business
instrument and will effectuate what appears to have been the

intention{s] of parties." Berkal 6. M. DeMatteo Constr., Co., 327

Mass. 329, 332, %8 N.E.2d 617, 620 (1951). ‘*Justice, common

gengse and the probable intent of the parties are guides in the

-court's construction of written instruments." Fried v. Fried, &

4
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Mass. App. Ct. 660, 664, 368 N.E.2d 1222,'1225 (Mass. App. 1977)..

Plaintiff's proposed interpretation blurs the distinction
between “Minimum Net Worth" and "Acceptable NMet Worth," rendering
the later term meaningless. To adopt Plaintiff's interpretation
would be to construe "Minimum Net Worth® in such a way as to make
"Acceptable Net Worth" superfluous.

Additionally, Plaintiff's proposed'interpretatién of .the
agreement leads to absurd results. According to Plainpiff, each
time Medical Air's "Net Worth" fell below the "minimum" level set
in Section 4.8, Medical Air could remedy that default by simply
neeting with Marwan and agreeing to a new, lower lim't. Given
that investors place financial covenuits inm a cred.. agreement
for their protection, this.interpretation is irrational. .See.JRY
Corp, v, LeRoux, 18 Mass. App. Ct. 153, 159-60, 464 N.E.2d 82,
87-88 (Masa. App. Ct. 1984).

Defendants, for their part, offer a much more coherent
reading of the section. As Defendants correctly suggest, the
plain language of the agreement unambiguougly contemplates a two-
tiered approach to protectiﬁg Marwan's invgstmen;. First,
Section 4.8 sets a "minimum" below which Medical Air's "Net
Worth" cannot fall without triggering the default provisions of
Section 11.1. If "Net Worth" falls below the "minimum," default
is ébsolute and immediate, and consultation is unnecessary.

But, in order to forestall an unnecessary default, the
agreement also establishes a safeguard. The safeguard, _
"Acceptable Net Worth," which is twenty-percent higher than the

'minimum! level, is meant to act as an alarm, triggering a

5 -
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coordinated effort by both parties to stave-off the imminent
default.

Besides ita rationality and the high likelihocd that this
iﬂterpretation is precisely what the parties intended,
Defendants' interpretation has a second advantage. Defendants
are careful to distinguish between the "minimum"” and "acceptable"
levels of "Net Worth." 1In short, Defendants' interpretation is
the only one which gives meaning to all of the provision
contained in Section 4.8. |

II.
CONCLUSION

For all c.-the foregone reasons, I find the language of the
Investment Agreement..to .be . unambiguous and Defendants'
interpretation of it to be persuasive. Section 4.8 establishes
minimum levela of "Net Worth" below which Medical Air's "Net
Worth" cannot £all without triggering a default. Medical Air was
in “deféult," purauant to Sectioh 11.1 of the agreement, in May
1996, when its "Net Worth" fell below the established limits.

Becauée_Medical Air's obiigatiOns are clear and unambiguocus
under the terms of the Investment Agreement, and because Medical
Air admits that, in May 1996, it failed to meet the Net Worth and
Working Capital requirements established by Sections 4.8 and 4.9
of the agreement, the court hereby ALLOWS Defendants' Motion for
Partial Summary Judgment on Count I and DENIES Plaintiff's Cross-

,awbv

Chief Pnited States District Judge

Motion for Partial Summary Judgmen
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