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AMENDED AND RESTATED

ARTICLES OF INCORPORATION -
ENDORSED - FILED

OF inthe office of the Secretary of State
f rha State ~f California
WIRED AIR, INC. DEC 21 1999

' Bl{J.JONEs Secretary of Stat;
Vance Ikezoye does hereby certify that:

A. He is the President and Secretary of Wired Air, Inc., a California corporation.

B. The Articles of Incorporation of the Corporation, as amended, are hereby amended
and restated in their entirety to read as follows:

ARTICLE I

The name of the Corporation is Audible Magic Corporation.

ARTICLE 11

The purpose of this Corporation is to engage in any lawful act or activity for which a
corporation may be organized under the General Corporation Law of California, other than the
banking business, the trust company business or the practice of a profession permitted to be
incorporated by the California Corporations Code.

ARTICLE III

The Corporation is authorized to issue two classes of shares of capital stock designated
"Common Stock" and "Preferred Stock," respectively. The total number of shares of capital
stock that this Corporation shall have authority to issue is Sixty Five Million (65,000,000), all
with a par value of one-one-hundredth of one cent ($0.0001). The number of shares of Common
Stock authorized to be issued is Forty Five Million (45,000,000) and the number of shares of
Preferred Stock authorized to be issued is Twenty Million (20,000,000).

Five Million Five Hundred Thousand (5,500,000) shares of Preferred Stock shall be
designated as "Series A Preferred Stock." The balance of the shares of Preferred Stock may be
issued, from time to time, in one or more additional series. The Board of Directors is authorized
to fix the number of shares of any series of Preferred Stock and to determine the designation of
any such series. The Board of Directors is also authorized to determine or alter the rights,
preferences, privileges and restrictions granted to or imposed upon any wholly unissued series of
Preferred Stock and, within the limits and restrictions stated in any resolution or resolutions of the
Board of Directors originally fixing the number of shares constituting any series, to increase or

P
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Wired Air, Inc.
Amended and Restated Articles of Incorporation
Page 2

decrease (but not below the number of shares of such series then outstanding) the number of
shares of any such series subsequent to the issue of shares of that series.

The rights, preferences, privileges and restrictions granted to and imposed upon the
Common Stock and the Series A Preferred Stock are as follows:

1. Definitions. The following terms shall have the following definitions:
1.1 "Board" shall mean the Board of Directors of the Corporation.
1.2 "Corporation" shall mean this corporation.

1.3 "Conversion Price"” shall mean the Series A Conversion Price.

2. Dividends and Distributions. The holders of the outstanding shares of Common
Stock and Series A Preferred Stock shall at all times be treated as a single class with respect to
dividends and distributions (including dividends in or distributions of shares of Common Stock or
other securities of the Corporation) and such single class shall be entitled to dividends when, as,
and if declared by the Board, out of any funds legally available therefor; provided, however, that
each share of Series A Preferred Stock shall be entitled to dividends and distributions equal to the
aggregate amount of such dividends and distributions which the holder of that number of shares of
Common Stock into which such shares of Series A Preferred Stock may be converted (on the
record date fixed for determining payment of such dividend or distribution) shall be entitled to

receive.

3. Liquidation.

3.1  Series A Preferred Stock. In the event of any liquidation, dissolution or
winding up of the Corporation, whether voluntary or involuntary, before any payment or
declaration and setting apart for payment of any amount shall be made in respect of the Common
Stock, the holders of each share of Series A Preferred Stock then outstanding shall be entitled to
be paid, pro rata, out of the assets of the Corporation available for distribution to its shareholders,
whether such assets are capital, surplus or earnings, an amount equal to Thirty Cents ($0.30) for
each share of Series A Preferred Stock, plus an amount equal to all declared but unpaid dividends
thereon, to and including the date full payment shall be tendered to the holders of Series A
Preferred Stock with respect to such liquidation, dissolution or winding up, prior and in
preference to payment of any dividend to the holders of Common Stock (other than dividends
payable solely in Common Stock of the Corporation with respect to the Common Stock).

3.2 Common Stock. After the payment or distribution to the holders of the

Series A Preferred Stock of the full amount set forth in Section 3.1 , the holders of the Common
HIE
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Stock the-:n-outstanding shall be entitled pro rata, based on the number of shares outstanding, to all
the remaining assets of the Corporation. ,

3.3 Fair Market Value of Distributed Property. Whe e distributi
‘ ' . : - u . never the distribution
pro}\lrlgfed fgr in thl; Sl::guor;1 3 shall be payable in securities or property other than cash, the value of
such distribution shall be the fair market value of such securities or oth ’ i i
Sood aith o st Bt other property as determined in

4, Conversion. The holders of the Series A Preferred S
L T e tock shall h i
conversion rights (the "Conversion Rights"): ave the following

- 4.1 Right to Convert. Each share of Series A Preferr
convertible, at the option of the holder thereof, at any time after the date oefd issstn?:rllcc:hgpsgzh share
at the office of the Corporation or any transfer agent for such stock, into such number of full aici
an'd nonassessable shares of Common Stock as is determined by dividing $0.30 by the Convgrfion
Pnce applicable to such share, determined as hereafter provided, in effect on the date the certificate
is surrendered for conversion. The initial Conversion Price per share of Series A Preferred Stock
shall be $0.30. Such initial Conversion Price shall be subject to adjustment as set forth in Section

4.7.

4.2 Automatic Conversion. Each share of Series A Preferred Stock shall
automatically be converted into shares of Common Stock at the then effective Conversion Price for
the Series A Preferred Stock upon the closing of the sale of the Corporation's Common Stock in a
firm commitment, underwritten public offering registered under the Securities Act of 1933, as
amended (the "Securities Act"), other than a registration relating solely to a transaction under Rule
145 under such Act (or any successor thereto) or to an employee benefit plan of the Corporation, at
a public offering price (prior to underwriters' discounts and expenses) equal to or exceeding $1.00
per share of Common Stock (as adjusted for any stock dividends, combinations or splits with
respect to such shares) and the aggregate gross proceeds to the Corporation and/or any selling
stockholders (before deduction for underwriters' discounts and expenses relating to the issuance) of

which exceed $25,000,000.

4.3 Mechanics of Conversion.

4.3.1 Before any holder of shares of Series A Preferred Stock shall be

to shares of Common Stock, such holder shall surrender
the certificates representing such shares, duly endorsed, at the office of the Corporation or of any
transfer agent for the Series A Preferred Stock or Common Stock, or shall notify the Corporation
or transfer agent that such certificates have been lost, stolen or destroyed and shall execute an
agreement satisfactory to the Corporation to indemnify the Corporation from any loss incurred by
it in connection therewith, and shall give written notice to the Corporation at such office that such
holder elects to convert the same, stating therein the number of shares of Series A Preferred Stock
being converted. Thereupon, the Corporation shall promptly issue and deliver at su@‘_ office to

entitled voluntarily to convert the same in
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Amended and Restated Articles of Incorporation
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such holder of Series A Preferred Stock new certificates for the number
: of shares of C
Stock to which such holder shall be entitled. S of L-ommon

' 4.3.2 Such conversion shall be deemed to have been made immediatel
prior to the close of business on the date of such surrender of the shares of Series A Preferredy
Stock to be converted, or delivery of the above-described notification and indemnity, and the
person or persons entitled to receive the shares of Common Stock issuable upon sucl,l conversion
shall be treated for all purposes as the record holder or holders of such shares of Common Stock
at s'uch time on such date, unless the transfer books of the Corporation are closed on such date, in
which event such person or persons shall be deemed to have become a shareholder or ’
shareholfiers of record on the next succeeding date on which the transfer books are open, but the
Con.versmn Price shall be that in effect on such prior time and date. Upon conversion of" only a
portion of the number of shares of Series A Preferred Stock represented by a certificate d
surrendered for conversion, the Corporation shall issue and deliver to the holder of the certificate
so surrendered for conversion, at the expense of the Corporation, a new certificate covering the
number of shares of Series A Preferred Stock representing the unconverted portion of the
certificate so surrendered.

4.4 Dividend Payment Upon Conversion. Upon any conversion of shares of
Series A Preferred Stock into shares of Common Stock, the Corporation shall pay all declared,
but unpaid dividends on the shares of Series A Preferred Stock being converted to and including
the date of such conversion; provided, however, that if the Corporation shall be prohibited by
California law from making all such payments in cash, the Corporation shall, in lieu of making a
full cash payment of all such declared, but unpaid dividends, make payment thereof in cash, to the
extent permitted by California law and shall pay the balance in whole shares of Common Stock,
valued at the applicable Conversion Price then in effect plus cash in lieu of any fractional share.

4.5 Adjustment for Stock Splits and Combinations. If the Corporation shall

at any time effect a subdivision of the outstanding shares of Common Stock (or other securities
into which the Series A Preferred Stock may be converted), then, and in each such case, the
Conversion Price as in effect immediately before such subdivision shall be proportionately

decreased and, conversely, if the Corporation shall at any time combine the outstanding shares of

Common Stock (or other securities into which the Series A Preferred Stock may be converted),

then, and in each such case, the Conversion Price as in €
combination shall be proportionately increased.

ffect immediately before such

4.6 Adjustment for Reclassification, Exchange and Substitution. If the
Common Stock (or other securities into which the Series A Preferred Stock may be convertcd)' .
shall at any time be reclassified or otherwise changed, whether by reorganization, reclassification
or otherwise (other than by a merger, consolidation or sale of assets described in Section 4.6),
then, and in each such event, each share of Series A Preferred Stock shall thereafter be
convertible into the kind and amount of shares of stock and other securities or propefy. which the
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holde

hold sr Zf ;?:ft;umb;ro Slf( il}l:;]rlesb of Commcl))n Stock (or other securities) into which such shares of
- rred e convertible immedi i

receive upon the occurrence of such event. ediately prior to such event would be entitled to

. 4.7 Merger, Consolidation and Sale of Assets. If th i
Eg:es l?;fff; orcgonsohflate with or igto another corporation (other than wiféﬁrﬁ?;s;agoitizny
e in;go wﬁo;agog and there is no reclassification or change in the Common Stock or othe
SrouTites rtiec denes A Preferred Stock may be converted) or shall sell all or substantiall '
g (oft)he;rx:hansaand ?ss:gs to any other person, then, as a part of such merger, consolidationy
O o o - ts:auet;:ze re;f?;vﬁl’ ggt\;gotl; igcall be made to assure that the holders of Series
Preferred Stock, the kind and amount of shares of sigci’ :npgzt%onverSIO‘n.Of e Sortes A
Corporation, or of the successor corporation resulting from suc:r oot con p.ropfarty of the
that the holders of that number of shares of Common Stock (or Ottllllerger, c.o.nsolfdatmn o 2l
Series A Preferred Stock shall be convertible immedi i or Souriues) into Wt?lCh°the
sale WOl‘lId be fantitled to receive on such merger, con::)clliﬁzﬁ;:;rsg ssalizh Tne fi:’ C:\?csl?hdauon .
appropxrlate adjustment shall be made in application of the provisions o.f this Se?t(ion 4 :/?tslf ,
to the rights of the holders of Series A Preferred Stock after the merger, consolidation olr aiespea
the end that the provisions of this Section 4 (including adjustment of thc, Conversion Pricesthz to
effect and the kind and amount of shares or other property into which the Series A Preferred e
Stock may be converted) shall be applicable after that event, as nearly equivalent as may be

practicable.

4.8 Adjustment of Conversion Price. The Conversion Price shall be subject
to adjustment from time 10 time upon the happening of certain events, as follows:

4.8.1 Sale of Stock.

4.8.1.1 Issuance of Additional Stock below Purchase Price.
If the Corporation shall issue, after the date upon which any shares of Series A Preferred Stock
were first issued (the “Purchase Date”), any Additional Stock (as defined below) without
consideration or for a consideration per share less than the Conversion Price for such series in
effect immediately prior to the issuance of such Additional Stock (a “Dilution Sale"), then the
Conversion Price in effect immediately prior to each such issuance shall automatically be adjusted

as set forth in this Section 4.8.1.1, unless otherwise provided in Section 4.8.1.

4.8.1.1.1 Adjustment Through Qualified Financing.
takes place at any time through the closing of a sale of capital |
he cash proceeds to the Corporation are not less than Two
Million Dollars ($2,000,000), excluding sales of Common Stock to employees, officers, directors
and consultants in connection with employee benefit plans and excluding amounts recgived from
the sale of debt instruments convertible into Common Stock until such times as such ij@t’ruments

In the event that a Dilution Sale
stock of the Corporation in which t
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Wired ‘Air, Inc.
Amended and Restated Articles of Incorporation
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are converted into Common Stock (the "Qualified Financing"), then the Conversion Price shall
be reduced to the lowest price per share at which any such share of Additional Stock has been
issued or sold including Additional Stock sold in the Qualified Financing. The securities sold in
the Qualified Financing shall include all warrants, options or other rights to purchase securities or
other items of value delivered by the Company to the purchasers of the capital stock in the
Qualified Financing on and after the date of these Amended and Restated Articles in connection
with the financing of the Company including without limitation in connection with any bridge
loans which may be converted at the consummation of the Qualified Financing into securities
issued in the Qualified Financing.

4.8.1.1.2 Adjustment After Qualified Financing. In

the event that a Dilution Sale takes place after the closing of the Qualified Financing (a “Post
Financing Dilution Sale”), the Conversion Price then in effect shall be adjusted by multiplying the
Conversion Price then in effect by a fraction, the numerator of which shall be the number of shares
of Common Stock outstanding immediately prior to such issue plus the number of shares of
Common Stock which the aggregate consideration received by the Corporation for the total number
of shares of Additional Stock so issued would purchase at such Conversion Price in effect
immediately prior to such issuance, and the denominator of which shall be the number of shares of
Common Stock outstanding immediately prior to such issue plus the number of such shares of
Additional Stock so issued. For the purpose of the above calculation, the number of shares of
Common Stock outstanding immediately prior to such issue shall be calculated on a fully diluted
basis, as if all shares of Series A Preferred Stock and all Convertible Securities had been fully
converted into shares of Common Stock immediately prior to such issuance and any outstanding
warrants, options or other rights for the purchase of shares of stock or convertible securities had
been fully exercised immediately prior to such issuance (and the resulting securities fully converted

into shares of Common Stock, if so convertible) as of such date.

4.8.1.2 Definition of Additional Stock. For purposes of
this Section 4.8.1, "Additional Stock" shall mean any shares of Common Stock or Common

Stock Equivalents issued other than:

4.8.1.2.1 Up to an aggregate of 3,500,000 shares of

Common Stock issuable or issued to employees, officers, consultants, contractors, advisors or
directors of the Corporation for the primary purpose of soliciting or retaining their employment or
services directly or pursuant to a stock option plan, restricted stock plan or other agreement

approved by the Board,

4.8.1.2.2 Capital stock, or options or warrants to
ed to licensors of intellectual property or financial institutions, lessors

purchase capital stock, issu : . lessors
h commercial credit arrangements, equipment financings or similar

or vendors in connection wit
transactions when approved by the Board,

*M W
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Wired Air, Inc.
Amended and Restated Articles of Incorporation
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4.8.1.2.3 Shares of Common Stock or Preferred Stock
issuable upon exercise of outstanding options, notes or warrants,

4.8.1.2.4 Capital stock or warrants or options to
purchase capital stock issued in connection with bona fide acquisitions, mergers or similar
transactions, the terms of which are approved by the Board,

4.8.1.2.5 Shares of Common Stock issued or issuable
upon conversion of the Series A Preferred Stock, and

4.8.1.2.6 Shares of Common Stock issued or issuable in
a public offering prior to or in connection with which all outstanding shares of Series A Preferred
Stock will be converted to Common Stock.

4.8.1.3. No Fractional Adjustments. No adjustment of the
Conversion Price for the Series A Preferred Stock shall be made in an amount less than one cent
per share (subject to appropriate adjustments for stock splits and stock dividends and provided that
at such time as events causing adjustments accumulating one cent or more have occurred
adjustments to Conversion Price shall be made), provided that any adjustments which are not
required to be made by reason of this sentence shall be carried forward and shall be either taken
into account in any subsequent adjustment made prior to three years from the date of the event
giving rise to the adjustment being carried forward, or shall be made at the end of three years
from the date of the event giving rise to the adjustment being carried forward.

4.8.2 Issue or Sale of Common Stock Equivalents.

4.8.2.1 For purposes of this Article I, the following terms
shall have the following definitions:

4.8.2.1.1 "Convertible Securities" means any security

which is directly or indirectly convertible into Common Stock.

4.8.2.1.2 "Participating Securities” means any security
or upon liquidation.

which participates with Common Stock in dividends

4.8.2.1.3 "Rights" means any option, warrant or right

to purchase Common Stock, Convertible Securities or Participating Securities.

4.8.2.1.4 "Common Stock Equivalents" means,

Convertible Securities, Participating Securities and Rights, or any of them.

collectively,
4.8.2.1.5 “Effective Price" means the quot_ient obtained
by dividing (i) Minimum Consideration by (ii) Maximum Shares upon Exercise. é. -
po0013 .doc;4
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4.8.2.1.6 "Maximum Sha ise"
the maximum number of shares of Common Stock issuable at any tlrlr.s (;lu':‘i)xlllglf:l{:l;ﬁ oIfn:Em i
Common Stock Equivalent upon complete exercise or full conversion of the Convertible Securiti
or R‘lghts or presently represented by Participating Securities, computed without regard to e
coptmgent adjustments to the number of shares issuable upon exercise or conversion (other than
adjust'ments caused solely by the passage of time which increase the Maximum Shares upon
Exercise). For the purpose of calculating Maximum Shares upon Exercise, the number I())f h
of Com.mon Stock represented by each share of Participating Securities sha’ll be the hi hestS o
(excludfng infinitely large numbers and numbers calculated by dividing by zero) of: (%) that
proportlon of the dividends of the Corporation to which a share of Participating Se(;urities is
entitled t{ecause of its right of participation compared to the proportion of dividends of the
C.or[?orat.:lon to which a share of Common Stock is entitled; (ii) that proportion of any liquidatio
filStI:lblltlon of the Corporation to which a share of Participating Securities is entitledybe?:ause fn
its right of participation compared to the proportion of any liquidation distribution of the °
Corporation to which a share of Common Stock is entitled; or (iii) the maximum number of
s}aares of Common Stock issuable upon conversion or exercise of a Participating Security at any
time during the term of any Participating Security which is also a Convertible Security, upon
complete conversion or exercise thereof, without regard to contingent adjustments to the number
of shares issuable upon exercise or conversion (other than adjustments caused solely by the
passage of time which increase Maximum Shares upon Exercise).

4.8.2.1.7 "Minimum Consideration" means the
minimum aggregate consideration payable at any time for the purchase of the Common Stock
Equivalents and, during the term of the Common Stock Equivalents, upon complete exercise or
full conversion of the Common Stock Equivalents computed without regard to contingent
adjustments to exercise or conversion price (other than adjustments caused solely by the passage

of time which reduce Minimum Consideration).

4.8.2.2 The Conversion Price shall be adjusted as a result of
Equivalents as set forth in Section 4.8.1 hereof, provided

t: (i) the consideration received for such sale or issuance
and (ii) the

the sale or issuance of Common Stock

that for the purposes of such adjustmen :
shall be the product of (A) Effective Price and (B) Maximum Shares upon Exercise;

number of shares issued in the present shall be the Maximum Shares upon Exercise.

In the event a Dilution Sale or other sale of Common
ent not considered in the computation of
Exercise occurs, which if considered at the .

4.8.2.3
Stock Equivalents has occurred and a contingent ev

Minimum Consideration or Maximum Shares upon .
time of the Dilution Sale or at the time of another sale of Common Stock Equivalents would have

had the effect of reducing a Conversion Price, the Conversion Price shall be retroactively adjusted

to reflect such contingent event and additional shares of Common Stock or other secyrities as

required hereunder shall be issued to any previous holder of a series of Series A Prefgrred Stock,
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if such holder .pfeviously exercised all or any part of such holder's conversion rights hereunder, to
reﬂect the addlthnal sh:ares to which such holder would have been entitled had the retroactiveb:
adjusted Conversion Price been in effect on the date of exercise of such conversion rights.

. . 4.8.2.4 If the Corporation has issued Convertible Securities
or Rights causing an adjustment to a Conversion Price pursuant to this Section 4.8, and said
Convertible Securities or Rights subsequently expire without being converted or e);ercised b
reason of lapse of time or otherwise, and without payment of any kind or nature to, or for’thg
benefit of, any present or prior holder of the Convertible Securities or Rights by ar;y party in
coynection with such Convertible Securities or Rights, then, and in such event, the Conversion
Price .sfxa.ll be recalculated and adjusted in accordance with Section 4 hereof as’if such Convertible
Securities or Rights had never been issued, but taking into account all events which would have
been Dilution Sales if such Convertible Securities or Rights are disregarded; provided, however
that this Section 4.8.2.4 shall not have any effect on any conversion of any ,series of S:eries A ’
Preferred Stock prior to the expiration date of such expired Convertible Securities or Rights.

4.8.3 Dilution in Case of Other Stock or Securities. In case any
securities, other than Common Stock of the Corporation, shall at the time be receivable by any
holder of Series A Preferred Stock upon the conversion of Series A Preferred Stock, and in case
any additional shares of such securities or any securities convertible into or exchangeable for such
securities shall be issued or sold for a consideration such as to dilute the conversion rights of the
Series A Preferred Stock, then, and in each such case, the Conversion Price shall be adjusted
substantially in the manner provided in this Section 4 so as to protect the holders of Series A

Preferred Stock against the effect of such dilution.

4.8.4 Expenses Deducted. Upon any issue or sale of any Common Stock,
Common Stock Equivalents or other securities, the consideration received therefor shall. be
deemed to be the net amount received by the Corporation after deducting any expenses incurred
and any underwriting or similar commissions, compensation or concessions paid or allowed by

the Corporation in connection with such issue or sale.

4.8.5 Determination of Value of Non-Cash Consideration. Upon any
issue or sale for consideration other than cash, or consideration part of Wth.h. is other than cast;,
of any shares of Common Stock, Common Stock Equivalents or other securities, the amoupt (;1
the consideration other than cash received by the Corporation shall be deemed to be the fair value

of such consideration as determined in good faith by the Board. In case any Common Stock or

Common Stock Equivalents s her with other securities or assets of the

hall be issued or sold toget . - fihe
Corporation for a consideration which covers both, the consideration for the issue or sale of suc
Common Stock or Common Stock

Equivalents shall be deemed to be the portion of such
consideration allocated thereto in good faith by the Board.

P

4.9 Time of Adjustments to Conversion Price.
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4.9.1 All adjustments to a Conversion Price, unless otherwi i
herein, shall be effective as of the earlier of: ’ ise specified

4.9.1.1 the date of issue of the security causing the a;ijustment;
4.9.1.2 the date of sale of the security causing the adjustment; or
4.9.1.3 the effective date of a division or combination of shares.

. 4.9.2 If the Corporation shall issue Common Stock Equivale i
dxfferent Effective Prices and such Common Stock Equivalents would undef?his Secrgf): flltl;equire
adjpst.ments to Conversion Price on the same day, then such Conversion Price shall be adjusted
seriatim -for each type of Common Stock Equivalent with a different Effective Price, adjusting the
Conversion Price first for the Common Stock Equivalent with the highest Effective ’Price
fol-lowed by the adjustment for the Common Stock Equivalent with the next highest Effec’tive
Price and so on until all adjustments to Conversion Price have been made.

4.10 Notice of Adjustments. In each case of an adjustment of a Conversion
Price, the Corporation, at its expense, shall cause the Chief Financial Officer of the Corporation
to compute such adjustment and prepare a certificate setting forth such adjustment and showing in
detail the facts upon which such adjustment is based, including a statement of (a) the consideration
received or to be received by the Corporation for any additional shares of Common Stock issued
or sold or deemed to have been issued or sold, (b) the number of shares of Common Stock
outstanding or deemed to be outstanding, and (c) the adjusted Conversion Price. The Corporation
shall promptly mail a copy of each such certificate to each holder of Series A Preferred Stock

affected by such adjustment.

Following each adjustment of

4.11 Duration of Adjusted Conversion Price. ;
in effect until a further adjustment

Conversion Price, such adjusted Conversion Price shall remain in
of such Conversion Price hereunder.

4.12 Minimum Adjustment. No adjustment of a Conversion Prif;e shall be
made in an amount less than One Cent ($0.01) per share (subject to appropnat'e adju.stments for
stock splits and stock dividends, and provided that at such time as events causing adjustments

accumulating One Cent ($0.01) or more have occurred adjustments to a Conversion Price shall be

made), and no adjustment of a Conversion Price shall have the effect of i{lcreasing a Convermg:l
Price above such Conversion Price in effect immediately prior to such adjustment (except for the

upward adjustment provided in Sections 4.4 and 4.8.2.4).

In the event of any reclassification of or other

4.13 Notices of Record Date. - r :
r any merger or consolidation of the €grporation,

change in the capital stock of the Corporation 0
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transfer of all or substantially all of the assets of the Corporation to any other person or voluntary
or %nvoluntary dissolution, liquidation or winding up of the Corporation, the Corporation shall
mail to each holder of shares of Series A Preferred Stock, at least thirty (30) days prior to the
record date of such event, a notice specifying the date on which such event is expected to become
effective and the time, if any, that is to be fixed as to when the holders of record of shares of
Common Stock (or other securities) shall be entitled to exchange their shares of Common Stock
(or other securities) for securities or other property deliverable upon such event.

4.14 Fractional Shares. No fractional shares of Common Stock shall be issued
upon conversion of any share or shares of Series A Preferred Stock. The number of shares of
Common Stock to which a holder of shares of Series A Preferred Stock shall be entitled shall be
based on the aggregate number of shares of Series A Preferred Stock then being converted by
such holder. In lieu of any fractional share to which such holder would otherwise be entitled, the
Corporation shall pay cash equal to the fair market value of such fraction based on the fair m;rket
value of one (1) share of Common Stock on the date of conversion, as determined in good faith
by the Board.

4.15 Reservation of Stock Issuable upon Conversion. The Corporation shall at
all times reserve and keep available out of its authorized but unissued shares of Common Stock
(or other securities into which the Series A Preferred Stock may be converted), solely for the
purpose of effecting the conversion of the Series A Preferred Stock, such number of its shares of
Common Stock (or other securities) as shall, from time to time, be sufficient to effect the
conversion all of the shares of Series A Preferred Stock then outstanding. If at any time the
number of authorized but unissued shares of Common Stock (or other securities) shall not be

t to effect the conversion of all the Series A Preferred Stock then outstanding, the

Corporation will take such corporate action as may, in the opinion of its counsel, be necessary to
mon Stock (or other securities) to such number

increase its authorized but unissued shares of Com

of shares as shall be sufficient for such purpose. If any shares of Common Stock reserved .for the

purpose of conversion of shares of Series A Preferred Stock require registration, qualification or

listing with, or approval of, any governmental authority, stock exchange or other regula.ltory. body
before such shares may be validly issued

under any federal or state law or regulation or otherwise
d faith, at its own expense and as

or delivered upon conversion, the Corporation will, m 80O« Lits 0 XX .
expeditiously as possible, endeavor to secure such registration, qualification, listing or approval,

as the case may be.

sufficien

i i i isi i ion 4 to be given
. Notices. Any notice required by the provisions of this Section '
T arce o y e deemed given ten (10) business days

i hall b
to each holder of shares of Series A Preferred Stock s . _ . '
after the same has been deposited in the United States mail, certified or reg1sterec'1, return receipt
tage prepaid and addressed to each holder of record at such holder's address

requested, pos .
appearing on the stock record books of the Corporation.

‘ﬁ)‘ w
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4.17 Payment of Taxes. The Corporation will pay all taxes and other
governmental charges (other than taxes based on income) that may be imposed in respect of the
issue or delivery of shares of Common Stock (or other securities or property) upon conversion of
Series A Preferred Stock. The Corporation shall not, however, be required to pay any tax which
may be payable in respect of any transfer involved in the issue and delivery of shares of Common
Stock in a name other than that in which the shares of Series A Preferred Stock so converted were
registered, and no such issue or delivery shall be made unless and until the person requesting such
issue has paid to the Corporation the amount of any such tax, or has established to the satisfaction
of the Corporation that such tax has been paid.

4.18 No Dilution or Impairment. The Corporation shall not amend its Articles
of Incorporation or participate in any reorganization, transfer of assets, consolidation, merger,
dissolution, issue or sale of securities or take any other voluntary action for the purpose of
avoiding or seeking to avoid the observance or performance of any of the terms to be observed or
performed hereunder by the Corporation, but will at all times, in good faith, assist in carrying out
all such action as may be reasonably necessary or appropriate in order to protect the conversion
rights of holders of Series A Preferred Stock against impairment.

4.19 Status of Converted Stock. In case any shares of Series A Preferred Stock
shall be converted or redeemed pursuant hereto, the shares so converted or redeemed shall be
canceled and the authorized number of shares of Series A Preferred Stock shall be reduced

accordingly.

S. Voting Rights. Except as otherwise expressly provided herein or as required by
law, the holders of the Series A Preferred Stock and the Common Stock shall be entitled to vote
on all matters . Each share of Common Stock shall be entitled to one vote and each share of
Series A Preferred Stock shall be entitled to that number of votes equal to the largest number of
whole shares of Common Stock into which such share of Series A Preferred Stock may be
converted as of the close of business on the record date fixed for any meeting of the shareholders
of the Corporation or the effective date of any written consent of the shareholders of the
Corporation (with any fractional share determined on an aggregate basis for each holder being
rounded up to the next whole share). Except as otherwise expressly provided herein or as
required by law, the holders of Series A Preferred Stock and the Common Stock shall vote

together as a single class and not as separate classes.

6. Protective Provisions. So long as any shares of Series A Preferred Stock remain
outstanding, the vote or written consent by the holders of at least a majority of the then
outstanding shares of the Series A Preferred Stock shall be required for:

6.1 any amendment or change of the rights, preferences, privileges or powers
of, or the restrictions provided for the benefit of the Series A Preferred Stock;

h‘ [ T
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. 6.2 any action that authorizes, creates or issues shares of any class of stock
having preferences superior to the Series A Preferred Stock;

6.3 _ any action that reclassifies any outstanding shares into shafes having
preferences or priority as to dividends or assets senior to the preferences of the Series A Preferred
Stock;

. 6.4  any sale, conveyance, or other disposition of all or substantiaily all of the
Corporation's property or business or any merger into, or reorganization, combination or
consolidation with, any other corporation (other than a wholly-owned subsidiary corporation)
provided that this provision shall not apply to a merger effected solely for the purpose of chax;ging
the domicile of the Corporation;

_ 6.5  any action that increases or decreases the authorized number of shares of
Series A Pre.:fe.arred Stock (other than an increase as provided in either subdivision (b) of Section
405 or subdivision (c) of Section 902 of the General Corporation Law of California);

6.6  any action to effect an exchange, reclassification, or cancellation of all or
part of the shares of Series A Preferred Stock, including a reverse stock split but excluding a
stock split; or

6.7  any action that effects an exchange, or creates a right of exchange, of all or
part of the shares of another class into shares of Series A Preferred Stock.

7. Consent to Repurchase. Each holder of shares of Series A Preferred Stock shall
be deemed to have consented, for purposes of Sections 502, 503 and 506 of the General
Corporation Law of the State of California, to distributions made by the Corporation in
connection with the repurchase of shares of Common Stock issued to or held by employees of or

consultants to the Corporation upon termination of their employment or services pursuant to
agreements providing for such repurchase.

8. Construction. A reference in this Article III to any Section shall include a
the number of which begins with the number of the Section to which

ade (e.g., a reference to Section 4.3 shall include a reference to

reference to every Section
reference is specifically m
Sections 4.3.1 and 4.3.2).

ARTICLE IV

The liability of the directors of the Corporation for monetary damages shall be eliminated
to the fullest extent permissible under California law. The Corporation is authorized to provide
indemnification of agents (as defined in Section 317 of the General Corporation Law_of
California) for breach of duty to the Corporation and its stockholders through bylaw3provisions or
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through agreements with the agents, or both, in excess of the indemnification otherwise permitted
by Section 317 of the Corporations Code, subject to the limits on such excess indemnification set
forth in Section 204 of the Corporations Code.

Any repeal or modification of the foregoing provisions of this Article IV by the
shareholders of the Corporation shall not adversely affect any right or protection of a director of
the Corporation existing at the time of such repeal or modification.

C. The foregoing amendment and restatement of the Articles of Incorporation has been
duly approved by the Board of Directors of the Corporation.

D. The foregoing amendment and restatement of the Articles of Incorporation has been
duly approved by the required vote of shareholders in accordance with Sections 902 and 903 of
the Corporations Code. The total number of outstanding shares of the Corporation is Ten Million
(10,000,000), consisting solely of Common Stock. The number of shares voting in favor of the
amendment and restatement equaled or exceeded the vote required. The percentage vote required
was more than fifty percent (50%) of the Common Stock.

[The remainder of this page intentionally left blank]
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I further declare under penalty of perjury under the laws of the State of California that the
matters set forth in this Certificate are true and correct of my own knowledge.

Date: December 20, 1999

//!/na Qéxw

Vance Ikezoye, Pr&ﬁ%&f and Secretary

RECORDED: 06/29/2000 REEL: 002110 FRAME: 0055



