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MAY 15 2000
CERTIFICATE OF MERGER State Treasurer
PURSUANT TO Roland Macholqg

SECTION 14A:10-4.1 OFf THE NEW JERSEY BUSINESS CORPORATION ACT
AND

SECTION 252 OF THE DELAWARE GENERAL CORPORATION LAW
OF
ULTRACOM INTERNET TECHNOLOGIES, INC.
WITH AND INTO
EXARIO NETWORKS, INC,

I, Ultracom Internet Technologles, Inc., a corporation organized and existing under the laws of
the State of New Jersey, shall merge (the “Merger™) with and into Exario Networks, Inc., a
corporation organized and existing under the laws of the State of Delaware, with the

surviving corporation being Exario Networks, Inc., a corporation erganized under the laws of
the State of Delaware.

2. On the effective date of the Merger, cach share of the common stock of Ultracom Internet
Technologies, Inc. outstanding as of that date shall be exchanged for one (1) share of the
common stock of Exario Networks, Inc. Upon the effective date of the Merger, Ultracom
Interuet Technologies, Inc. shall be merged with and into Exario Networks, Inc. The
Cedtificatc of Incorporation of Exario Networks, Inc. shall be the Certificate of Incarporation
of the surviving corporadon; no changes to the Centificate of Incorporation of Exario
Networks, Inc. shall he effected as a result of the Merger. :

3. The plan of Merger sct forth in Section 2 hereof was approved by the unanimous written
cousent of the sole stockholder of Exario Networks, Inc. on May 11, 2000, representing all
100 shares outstanding on that date. Such stockholder constituted all of the stockhalders of
Exario Networks, [nc. entitied to vote on the Merger.

4. The plan of Merger s¢t forth in Section 2 hereof was approved by the upanimous writtea
consent of the shareholders of Ultracom Internet Technologies, Inc. on May 10, 2000,
representing all 17,047,434 shares outstanding on that dare. Such sharcholders constituted all
of the shareholders of Ultracom Internet Technologies, Inc. entitied to vote on the Merger.

5. Upon filing of a copy of this Cextificate of Merger with the Secretary of State of the State of
Delaware, the provisions of Delaware law appticable to the Merger will have beea complied
with.

6. An Agreement of Merger has been approved, adopted, certified, executed and acknowledged
be each of the constituent corporations in accordance with the requircarcuts of applicable
law. The Agreement of Merger is on file at the office of Exario Networks, Inc., 600
Parsippany Road, Parsippany, New Jersey 07054. A copy of such Agreement of Merger will
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be furnishied by the surwving corporation, on regucst and without cost, to any stockholder of

any constituent corporation.

7. The authorized caplial stock of Ultracern Intermnet Technologies, Inc. consists of 55 million
shares of which 50 million are shares of common stock, without par valuc, and § million are
shares of preferred stock, without par value.

8. Exario Networks, Inc., the surviving corporation to the Merger, hereby agrees that, if itis o
transact business in the State of New Jersey, it shall comply with the provisions of the New
Jersey Business Cocrporation Act with respest to foreign corporstions, and whether ot not it is
to transact business in New Jersey, it agrees that:

(3 It may be served with process In the State of New Jersey in any procecding for

the enforcement of any obligation of any corporation organized under the lawy of the

State of New Jersey or dny foreign corpocation, previously amenable to suit in New
Jersey, which is a party to the Merger, and in any proceeding for the enforcement of the

rights of & dissenting shareholder of any such corporation organized under the laws of the
State of New Jerscy against the surviving corporation,

(b) The Secretary of State of the State of New Jersey shall be and hercby is
irrevocably appointed as the ageat of the surviving corporetion to accept service of
process in zny such proceeding, and the post office address (o which the service of
process in any such proceeding shall be mailed is 600 Parsippany Road, Parsippany, New

Jersey 07054,

(¢)  The surviving corporation will promptly pay to the dissenting shareholders of
any corporation organized under the laws of the Statc of New Jersey which is a party to
the Merger the amount, if any, to which they shall be entitled under the provisions of the
New Jerscy Business Corporation Act with respect to the rights of dissenting

shareholders.

9. The Merger is to become effective upon the filing of this Centificate with both the Secretary
of State of the State of Delaware and the Treasurer of the State of New Jersey.

Attest:

Y=

Secretary

Altest:

Rty

ULTRACOM INTERNET TECHNOLOGIES, INC.

By: e

“Chiel Executive Officer

EXARIO NETWORKS, INC.

Chief Executive Officer

2-
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State of Delaware .

Office of the Secretary of State

PAGE 122

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF INCORPORATION OF "EXARIO NETWORKS,
INC.", FILED IN THIS OFFICE ON THE FIFTEENTH DAY OF MARCE, A.D.
2000, AT 9 O/CLOCK A.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Edward J. Freel, Secretary of State

3194993 8100 0319668
AUTHENTICATION:
001133365 DATE: 03-16-00
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STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 09:00 AM 03/15/2000
001133365 — 3194993

Certificate of Incorporation
EXARIO NETWORKS, INC.
1. The name of this corporation is Exario Networks, Inc.

2. The registered office of the corporation in the State of Delaware is located at 1013

Centre Road, Wilmington, New Castle County, DE 19805. The name of the registered agent of the
corporation at such address is Corporation Service Company.

3. The purpose of the corporation is to engage in any design, invention, export, leasing,
licensing, manufacturing, mercantile, selling, management, service or other business or any lawfal
act or activity for which corporations may be organized under the General Corporation Law of the
State of Delaware, and to have as additional purposcs all powers granted to corporations by the laws
of said State, provided that no such purpose shall include any activity inconsistent with the General
Corporation Law of said State.

4, The total number of shares of stock which the corporation shall have the authority to
issue is as follows:

A. COMMON STOCK

The Corporation ghall be authorized to issue One Hundred Million (100,000,000) shares of
common stock, par value $0.0005 per share.

B. PREFERRED STOCK

The Corporation shall be authorized to issue Twenty Five Million (25,000,000) shares of
preferred stock, par value $0.001 per share. The shares of Preferred Stock may be issued from
time to time in one or more classes or serics. As contemplated, and to the extent permitted, by
Section 151(a) of the DGCL and to the extent not inconsistent with the other provisions of this
Axticle III, the Board of Directors is authorized to fix and determine by resolution or resolutions
providing for the issue of any such class or series of preferred stock the number of shares
included in such class or series, and the designation and relative rights, preferences,
qualifications, restrictions, and limitations as between and among the different classes or scries.
The Board of Directors is also expressly authorized to increase or decrease (but not below the
number of shares of such class or series then outstanding) the number of shares of any class or
series other than the Preferred Stock subsequent to the issuc of sharcs of that scrios. In case the
number of shares of any such series shall be so decreased, the shares constituting such decrease
shall resume the status that they bad prior to the adoption of the resolution originally fixing the
number of shares of such class or series.

5. Subject to the limitations and exceptions, if amy, contained therein, by-laws may be
adopted, amended or repealed by the Board of Directors.
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6. A director of the corporation shall not be personally liable to the corporation or its
stockholders for monetary damages for breach of fiduciary duty as a director, except for Liability (i)
for any breach of the director’s duty of loyalty to the corporation or its stockholders, (il) for acts or
omissions not in good faith or which involve intentional misconduct or a knowing violation of law,
(iii) under Section 174 of the Delaware General Corporation Law, or (iv) for any transaction from
which the director derived any improper personal benefit. If the Delaware General Corporation Law
is amended after the date of filing of this Certificate of Incorporation to authorize corporate action
further ¢liminating or limiting the personal liability of directors, then the liability of a director of the
corporation shall be eliminated or limited to the fullest extent pepmitted by the Delaware General
Corporation Law, as so amended. Any repeal or modification of this paragraph by the stockholders
of the Corporatian shall be prospective only and shall not adversely affect any right or protection of
a director of the corporation existing at the time of such repeal or modification. A director shall be
fully protected in relying, in good faith, upon the books of account or other records of the
corporation or statements prepared by any of its officers or by independent public accountants or by
an appraiser selected with reasonable care by the Board of Directors as to the valuc and amount of
the assets, liabilities and/or net profits of the corporstion, or any other facts pertinent to the existence
and amount of surplus or other finds from which dividends might properly be declared and paid, or
with which the corporation’s capital stock might properly be purchased or redeemed.

7. (a) Any person who was or is a party or is threatened to be made a party to any
threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative
or investigative, by rcason of the fact that he is or was a director, officer, employee or agent of the
corporation, or is or was serving at the request of the corporation as a dircctor, officer, employee or
agent of another corporation, partnership, joint venture, trust or other enterprise, shall be
indemnified and held harmless by the corporation to the fullest extent legally permiszible under the
Delaware General Corporation Law, as the same may be atnended from time to time, against all
cxpenses, liabilities and losses (including attomeys’ fees), judgments, fines and amounts paid in
settlemeat actually and reasonably incurred by such person in connection with such action, suit or
proceeding.

®) To the extent that a director, officer, employee or agent of the Corporation
has been successful on the merits or otherwise in defense of any action, suit or procesding referred
to in the previous subsection (a), or in defense of any claim, issue or matter thercin, he shall be
indemnified by the Corporation against expenses (including attomeys’ fees) sctually and rcasonably
incurred by him in connection therewith without the necessity of any action being taken by the
corporation other than the determination, in good faith, that such defense has been successful. In all
other cascs wherein indemmification is provided for herein, unless ordered by a court,
indemmification shall be made by the corporation only as authorized in the specific case upon a
determination that indemnification of the director, officer, employee or agent is proper in the -
circumstances because hic bas mect the applicable standard of conduct specified herein. Such
determination shall be made (1) by the Board of Directors by a majaority vote of a quorum consisting
of directors who were not parties to stich action, suit or prooceding, ar (2) if such a quorum is not
obtainable, or even if obtainablc a quorum of disinterested directors so directs, by independent legal
counsel in a written opinion or (3) by the holders of 2 majority of the shares of the capital stock of
the corporation eatitled to vote thereon.
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© The termination of any action, suit or proceeding by judgment, order,
scttlement, conviction, or, upon a plea of nolo contendere o its equivalent, shall not, of jtself, creatc
a presumption that the person secking indemnification did not act in good faith and in a manner
which he reasonably believed to be in or not opposed to the best interests of the cotporation, and,
with respect to any criminal action or proceeding, had reasonable cause to belicve that his conduct
was unlawful. Entry of a judgment by consent as part of a settlement shalt not be deemed a final
adjudication of liability for negligence or misconduct in the performance of duty, nor of any other
issuc or matter.

(d) Expenses (including attorneys’ fecs) incurred by an officer or director in
defending any civil, criminal, administrative or investigative action, suit or proceeding may be paid
by the corporation in advance of the final disposition of such action, suit or proceeding as
authorized by the Board of Directors in the specific case upon receipt of an undertaking by or on
behalf of such director or officer to repay such amount unless it shall ultimately be determined that
he is entitled to be indemnified by the corporation. Expenses (including attormeys’ fees) incurred by
other employces or agents of the corporsation in defending any civil, ¢riminal, administrative or
investigative action, suit or proceeding may be paid by the corporation upon such terms and
conditions, if any, as the Board of Directors deems appropriate.

(e) No director shall be personally liable to the corporation or its stockholders
for monectary damages for any breach of fiduciary duty by such director as a director.
Notwithstanding the foregoing sentence, 2 director shall be liable to the extent provided by
applicable law: (1) for breach of the director’s duty of loyalty to the corporation or its stockholders,
(2) for acts or omissions not in good faith or which involve intentional misconduct or a knowing
violation of law, (3) pursuant to Section 174 of the Delaware General Corporation Law, or (4) for
any trunsaction from which the director derived an improper personal benefit. No amendment to or
repeal of this subscotion (¢) shall apply to or bave any effect on the liability or alleged liability of
any director of the corporation for or with respect to any acts or omissions of such director
occurting prior to such amendment.

® The indemnification and advancement of expenses provided herein shall not
be deemed exclusive of any other rights to which those secking indemnification or advancement
may be entitled under any bylaw, agrecment, vate of stockholders or disinterested directors or
otherwise, both as to action in an official capacity and as to action in another capacity while holding
such office, and shall continue as to a person who has ccased to be a dircctor, officer, employes or
agent and shall inure to the benefit of the heirs, executors and administrators of such person.

8. The books of the corporation may (subject to any statutory requirements) be kept
outside the State of Delaware in any such place as may be designated by the Board of Directors or
in the by-laws of the corporation.

9, The name and mailing address of the incorporator is: Eric O. Costello, ¢/o McCarter
& English, Four Gateway Center, 100 Mulberry Strect, Nowark, New Jersey 07101.

10. This Certificate of Incorporation shall become effective upon filing.
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I, the undersigned incorporator, for the purpose of forming a corporation pursuant to the
General Corporation Law of the State of Delaware, do hereby make this Certificate of Incorporation
the 15th day of March, 2000, and certify that it is my act and deed and that the facts herein are true.

Lo f—
Eric O. Costclio, Incorporator

TRADEMARK
RECORDED: 08/15/2000 REEL: 002152 FRAME: 0733



