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FIFTH AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
TOPICAL STORM, INC.
L, Raymond R. Kingman, Jz., President and Chief Executive Officer of Topical Storm,
Inc. (the “Corporation”), a corporation organized and existing under and by virtue of the General
Corporation Law of the State of Delaware, and whose original Certificate of Incorporation wasg

filed, under the name Continuum Software, Inc., with the office of the Secretary of State of the
State of Delaware on Deceraber 16, 1994, do hereby certify that the Fourth Amended and
Restatcd Certificate of Incorporation of Continuum Software, Inc., has been further amended,
and restated as amended, in accordance with provisions of Scctions 242 and 245 of the General

Corporation Law of the State of Delaware, and, as amended and restated, is set forth in its
entirety as follows:

FIRST. The name of the Corporation is TopicalNet, Inc.

SECOND. The address of its registcred office in the State of Delaware is 1209 Orange
Strect, in the City of Wilmington, County of New Castle, Dclaware 19801. The name of its
registered agem at such address is The Corporation Trust Company.

THIRD. The natire of the business or purposes to be conducted orpromotea is to
engage in any lawfi1l act or activity for which corporations may be organized under the General
Corporation Law of Delaware.

FOURTH: The total mumber of shares of capital stock which the Corporation shall bave
authority to issue is 37,757,368 consisting of : (i) 22,000,000 shares of Voting Common Stock,
par value $,001 per share (the “Comnon Stock™); (i) 8,300,700 shares of Non-Votiwg Common
Stock, par value $.001 per share; (iii) 3,700,000 shares of Series A Convertible Prcfcrrcd Stock,
par value $.01 per share (iv) 3,100,000 sharcs of Scries B Convertible Preferred Stock, par value
$.01 per shere and (v) 657,368 chares of Series C Convestible Preferred Stock, par value $.01 per

share. (The Sexies A Convertible Preferred Stock, the Series B Convertible Preferred Stock and
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the Series C Convertible Preferred Stock are heretn collectively referred to as the “Preferred
Stock”.)

The designations, preferences and rights of the Voting Commeon Stock, Non-Voting
Common Stock, Series A Convertible Preferred Stock, Serics B Convertible Preferred Stock and
Series C Conventible Preferred Stock, and any qualifications, linitations or restrictions thereon,

shal| be as follows:

A TERMS OF COMMON S§TOCK

A

e . y ; 3 Of ¥l AT . zrale i 'l‘ '!'
QMCK. Except as otherwise provided by applicable law or herein, all shares of
Voting Com{ucm Stock and Non-Voting Commeon Stock shall be identical in all respects
and .Sball eatitle the holdexs thereof to the same rights and privileges, subject to the same
qualifications, limitations and restrictions,

. 2. Voting Riohts. Except as otherwiss required by law or by the Restated
Certificate of Dncorporation, as amended, each holder of Voting Common Stock shal]
have one vote in respect of each share of such stock held by such holder of record on the
books of the Corporation for the election of directors and on all metters submitted to a
vote of stockholders of the Corporation, and the holders of the Non-Veting Commion
Stock shall have no right to vote for the efection of directors or on amy other matters
submitted © 2 vote of stockholders of the Corporation.

3.  Dividends. Subject to the provisions of Section B.3., the bolders of
shares of Common Stock shall be entitled to receive, when and as declared by the board
of directors of the Corporation, out of the assets of the Corporation which are by law
gvailable therefor, dividends eithet in cash, in property or in shares of capital stock. As
and when dividends are declared or paid on Common Stock, whether in cash, property or
securitics of the Corporation, the holders of Voting Common Stock and the holders of
Non-Voting Common Stock shall be entitled to participate in such dividends ratably on a
per share basis; provided that (1} if dividends are dcclated which arc payable in shatcs. of

are payable at (he same rdle on both classes of stock and the dividends peyable in shares
of Voting Common Stock shall be payable o holders of that class of stock apd the
dividends payable in shares of Non-Voting Common Stock shall be payuble to !1old=rs of
that clags of stock and (i) if the dividends consist of other voting securitics of fhc
Corporation, the Corpoiation ¢hall mske aveilable to each holder of Non-Voting
Common Stock, dividends consisting of nonvoting securities of the Corporation which
arc otherwisc identical to the voting securities and which are convertible into or

CHANGI1330/1,11303433$ -2-

TRADEMARK
REEL: 002246 FRAME: 0858



exchangeable for such voting securities on the same terms as the Non-Voting Common
Stock 18 cotivertible into the Voting Common Stocek.

4.  Dissolutiop, Liquidatigg or Windigg Up. In the event of amy
liquidation, dissolution or winding up of the Corperation, holders of Common Stock shall -
be entiticd, unless otherwise provided by law, t0 receive the distributions specified in
Section B.4A. of this Restated Certificate of Incorporation. The holders of the Voting
Common and the Non-Voting Common shal] be entitled to participate ratably on a per
share basis in all distributions to the holders of Common Stock in any liquidation,
dissolution or winding up of the Corporation.

5. C ] -Votin Sto
5A. Mandatory Conversion

SA(1) Immediately prior to the closing or consummation of any
Conversion Event, each share of Non-Voting Common Stock shall be converted into onc
share of Voting Common Stock.

5A(2) For purposes of this paragraph S5A, a “Conversion Event” shall
mean (2) the closing of any public offering of securities of the Corporstion registered
under the Securities Act of 1933; (b) the registration of the Vating Common Siock of the
Corparation under the Securities Exchange Act of 1934; and (c) a merger, consolidation,
sale of stock or other transaction involving the Corporation if, immediately after such
transaction, a person or persons not previously affiliated with the Corporation owns or
conrols at least 50% of the voting securities of the Corporation or the surviving cntity, as
the case may be, assuming conversion of the Non-Voting Cormmon Stock. For purpose of
this paregraph SA, “person” shall include any natural person and any corporation,
partgership; joint ‘venture, trust, unincorporated orgavization and any other entity or
organization.

5B. version

5B(1) Unless otherwise provided in connection V:;_h a Oonow;rsiotél Even;

i 10 the Non-Voting Cormmon Stock, each conversion of shares of one class o
mspegtm ino shar:sh:fme other class of Common Stock shall be effected by the
surrender of the gertificate or certificates representing the shares to be converted at the
principe] office of the Corporation at any time diring normal business hours, mgeﬂf;
with a written notice by the holder of such Common Stock. Each comversion shall
deemed 10 have been effected as of the close of business on the dat= prior to the datz on
which the closing or consummation of the applicable Conversion Event shall have
occurred, and at snch time the tights of the holder of the ooqvczted Non-Voting Comm;n
Swmkusuchlmldushanceueandthepmonmpmmvadwsena}nemnmes ;
wrﬁﬁw:mmﬁﬁutesforsharcsofvoﬁng&mmon&ockmw be issued upon suci
conversion shall be deerned to have become the holder or holders of record of the shares
of Voting Common Stock represented thereby.

CHANG1630/1.1130343v5 -3-
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SB(2) Promptly after the surrender of certificates, the Corporation shall
issuc and deliver in accordance with the surrendering holder’s instructions (a) the
certificate or certificates for the Voting Commmon Stocck issuable upon such conversion.

SB(3) The issuance of certificates for Voting Common Steck upon
conversion of Non-Voting Common Stock will be made without charge to the holders of
such shares for any isspance tax in respect thercof or other cost incurred by the

Corporetion in connection with such conversion and the related issuance of Voting
Commeon Stock.

SB(4) The Corporation shall at all tines reserve and keep available out of
its authorized but unissued shares of Voting Commeon Stock, solely for the purpose of
issuance upon the conversion of the Non-Voting Common Steck, such number of shares
of Voting Commeon Stock issuable wpon the conversion of all outstanding Non-Voting
Common Stock Al] shares of Voting Coramon Stock which are so issuable shall, when
issued, be duly and validly issued, fully paid and nonassesssble and free from all taxcs,
liens and charges. The Corporation shall take all such actions as may be necessary to
assure that &ll such shares of Voting Comimon $tock may be so issued without viplation
of eny applicable law or governmental regulation or any requirements of any domestic
securities exchange upon which shares of Voting Common Stock may be listed (except
for official notice of issuance.

5C. Stock Splits. If the Corpomtion in eny manner subdivides or
combines the outstanding shares of one class of Common Stock, the outstanding shares of the
other class of Cammon Stock shall be proportionatcly subdivided or combined in a similar
manner.

B. PREFERRED STOCK

1. Nypber of Shargs. The Preferred Stock shall be divided imo three series.
The scries of Prefeed Stock designated and known as SﬁiﬁAkaPtefeuud
Stock (the “Serics A Stock™) shall consist of 3,700,.000 shares. The series of‘?rci_fezred
Stock designated and known as Series B Conver.ublc Preferred Stock (the Series ml:
Stock™) ghall consist of 3,100,000 shares. The series of Preferred Stock dcﬂgnaiec'lst !
known as Beries C Convertible Preferred Stock (the “Beries C Stock™) shell consist o

657,368 shares.

2,  Vorinp.

gmmd. e Incorporat i i number of
i f ration of the Corporation to imcreasc the _

authorized sha::su:f :'.‘.ommon Stock. Eech share of Pzefetrcd Stock shall quuﬂ;er thef

holder thereof 1o such number of votes on each such action as shall equal the munber o

CHANGI830/L.1130343v3 -4-
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shares of Voting Commmen Stock (including fractions of a share) into which each share of
Prefecred Stock is then convertible. '

2B. Board Size. The Corporation shall not, without the written consent or
affinative: voie of the holders of at least two-thirds of the then outstanding sharcs of
Preferred Btock, including the holders of at least & majority of the then outstanding Series
C Stock, given in writing or by vote at a meeting, consenting or voting (ss the case may
be) separatcly a5 a setics, increase the maximum number of directors constituting the
Board of Directors to a number in &xcess of seven.

2C. Bogrd Septs. So long as 1,700,000 shares of the Series A Stock and
Serz.sBStock.mmeaggr:gate,moummnde,ﬂwholdersofthe Series A Stock and
Series B Stock, voting together as a separate class, sagl]l be entitled to elect three directors
of the Corporation. So Jong as 165,000 shares of the Series C stock are outstanding, the
holders of the Serics C Stock, voting as a separate class, shall be entitled to elect ope
director of the Corporation. The holders of the Voting Common Stock, voting as a
separate class, shall be entitled to clect three directors of the Corporation. At any meeting
{or in a writlen consent in lieu thereof) held for the purpose of clecting directors, the
presence in person or by proxy (or the written consent) of (i) the holders of a majority of
the shares of Series A Stock end the Serics B Stock then cutstanding shall constitute a
quorun of the Series A Stock and the Series B Stock for the election of the director to be
elected solely by the holders of the Series A Stock and the Serjes B Stock, and (i) the
bolders of & majority of the shares of SBeries C Stock then outstanding shall constitute a
quoram of the Series C Stock for the clection of the director w be elected solely by the
holders of the Series C Stock. Any director who shall have been elected by the holders of
g class or series of stock or by m combination of amy classes or sexies of stock, as the case
may be, may be removed during his term of office, either with or without cause, by, and
ooly by, the affirmative vote of the holders of a majority of the chares of the class or
series of stock or combination of classes or scries of stock, as the case may be, who
elected such director or directors, given cither at a special meeting of stockholders duly
called for that purpose or pursuant {0 & Writien conssnt of stockholdets.' A vacagey in amy
divectarship elected by the holders of the Scries A Stock and the Scrics B Stock or the
holders of the Serics C Stock as the case may be, shall be filled only by vote or wntten
consent of the holders of the Sexies A Stock and the Scries B Stock or the holders of the
Series C Stock, respectively, and & vacancy in aoy directorship elected by the holders of
ﬂteVoﬁngCannnouStockshallbeﬁllcdomybyvmeorwritmnoonscntofthcholders of
the Voting Common Stock.

. Dividends. The bolders of the Sefies A Stock, Serics B Stock and Serie_s
C StOclz shall be emtitied to reccive, out of fimds legally availablc therefor, when and if
declared by the Board of Directors, non-sccruing di idends at the rate per annuem of $0.08
per share, $0.15 per share and $0.72 per share, ns?ectiwly (subjest in each case to
appropriate and equitable adjustment upon 2 stock split or other subdivision of the Series
A Stock, Series B Stock or Series C Stock, as the case may be, a stock dividend payable

CHANGI230/1.1130343v5 -5-
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in shares of Serics A Stock, Series B Stock or Series C Stock, as the case may be, a
reverse stock split or other combination of the Series A Stock, Series B Stock or Beries C
Stock, as the case may be, or a reclassification of the Series A Stock, Series B Stock or
Series C Stock, as the case may be); provided thet the rights of the holders of Series C
Stock to receive such dividends shall rank pari passu with the holders of Series A Stock
and Beries B Stock, and prior fo the holders of Common Stock to receive dividend
peyments. In addition, the holders of the Preferred Stock shall be entitled to receive, out
of funds legally available therefor, dividends at the same rec as dividends (other than
dividends pejd in additional shares of Common Stock) are paid with respect to the
Common Stock (treating each share of Preferred Stock ag being equal to the number of
shares of Common Stock (including fractions of a share) into which each such share of
Preferred Stock is then convertible). So long as eny shares of the Preferred Stock arc
outstanding, no dividends, except gs described in the next succoeding sentence, shall be
declared ot paid or set gpart for payment on any equity security of the Corporation to
which the Preferred Stock ranks prior, for any period unless full dividends have been or
contemporageously are declared and psid or declared and a sum sufficient for the
payment thereof st apart for such payment on the Preferred Stock for all dividend
periods terminating on. or prior to the date of payment of the dividend on such elass or
series of junior stock. When dividends are not paid in full or & sum sufficient for such
payment is not set apart, as eforesaid, all dividends declared upon shares of the Preferred
Stock and all dividends declered upon any other class or series of stock ranking on a
parity as to dividends and amounts distributable upon liquidation, dissolution or winding
up shall be declared ratably in proportion to the respective amounts of dividends unpaid
on the Preferred Stock and unpaid on such parity stock.

4.  Liguidation.

4A. Upon exy liquidation, dissolution or winding up of the Cozpormation,
whether voluntsry or svom holdecs of the shares of Preferred Stock sha_ll first
hemﬁﬁed,bcforeanydisﬁbuﬁonorpaymGMilmndeuponmymkranlﬂngon
liquidation junior to thePtefmedStock,tobepaidanamnunteqmlto{a) Sl.OtQpashare
inﬂlecaseofSeti\:sAStock(appmpﬁatelyadjumt!torcﬂcam:ommmmo eny event
descn'bedinsubpmgraphﬁForﬁthreot)p!us,mﬂwcaseofeadx share, anammmtf
equa!maudividendsdedamdbutunpddﬂmmmmputednpth:dacpuymemm
:s made gvailsble, (b) $1.89 per sharc in the case of the Series B Stock (appwpnat;lye
adjusted to seflect the ocounrence of any ev«ndescnbedmsupgamgraphﬂ;:;bu
hueof)plus,inthecasadfeachshne.mammmtequnlwalldn{ldmdsdecl t
unpaid thereon, computed to the date paymicnt thereof is made avq:lable., ard (¢) $9.00
per shere in the case of the Serics C Stock (appropristcly adjusted to reflect the
occurrence of any event described in subparagraph 6F or 6G hereof) plus, in the case of
cach share, an amount equal to all dividends declared but unpﬂid thereon, corpired $o thc;_
date paymen$ thereof is made aveilable, suck amoust payable with respect 1o one share o
Preferred Stock being sometimes referred 0 as @ “Liquidation Preference Paymuent” aud
with respect o all shmsofPreferrcdStockbchgs?mmesr?femdtP es the
“Liquidation Preference Payments”. If upon such liquidstion, dissolution or winding up

CHANG1830/1_1130343vS -6-
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of the Cotporation, whether voluntary or invohmtary, the assets to be distributed among
the holders of Preferred Stock is less than the Liquidation Preference Payments, then the
entire assets of the Corporation o be so distributed shall be distributed ratably among the
holders of Preferred Stock based on relative Liquidation Preference Payment amounts per
'share. Upon amy snch liquidation, dissolution or winding up of the Corpuration,
immediately after the bolders of Preferred Stock shall have been paid in full the
Liquidation Preference Payments, the remaining net assets of the Corporation available
for distribution shall be distributed ratably among the holders of Series C Stock, Serics B
Stock and Common Stock (with each share of Series C Stock or Series B Stock being
d_eemed_,forsuchpmpose,to be equal to the number of shares of Common Stock,
(including fractions of a share) into which such share of Series C Stock or Scries B Stock
is convertible fmmediately prior to the close of business on the business day fixed for
such distribution). Written notice of 'such liquidation, dissolution or winding up, siaring a
payment date, the amount of the Liquidation Preference Payments and the place where
said Liquidation Prefercnce Payments shall be payable, shall be deliversd in person,
maalcdbyncrtiﬁedmregisteredmaﬂ,teumrecciptmqumed,orscntbytelecopieror
telex, not less than 20 days prior to the payment date stated therein, to the holders of
record of Preferred Stock, such notice to be addressed to each such bolder at its address as
shown by the records of the Corporation. The consolidation or merger of the Corporetion
info or with any other entity or entitics which resuits in the exchange of outstanding
shares of the Corpomtion for securities or other copsideration issued or paid or caused to
be issued or paid by amy such entity or effiliatc thercof (other than a merger to
reincorporate the Corporation in a different jurisdiction or a merges or consolidation in
which the holders of outslanding shares of the Corporation become the holders of a
mwajority of the voting securities of the surviving or resulting entity), any reorgenization or
other transaction in which the stockholders of the Corporation prior to the transaction do
not retain a majority of the voting power in the surviving entity, and the sale, lease,
abandonrnent, transfer or other disposition by the Corporation of all or substantially al] its
assets, whether in a single transaction or a serics of related transactions, shall be deerned
t be a liquidation, dissolution or winding up of the Corporation within the meaning of
the provisions of this paragraphk 4. In connection with any such transaction contemplated
by the preceding scntence, all consideration payable to the stockholders of the
Corporation, in connection with a merger or consolidation, or all consideration payable to
the Corporation, together with all other available assets of the Corporation (uet of
obligations owed by the Corporation), in the case of an asset sale, shall be paid to and
deemed (to the fullest extent permitted by law) distributed (in the case of a merger or
copsolidation) or available for distribution and; payment as provided herein (in the case of
a sale of assets), as applicable, to the holders of capital stock of the Corperation in
accordance with the preference and prioritics set forth in this paragraph 4, which such
preferences and priorities specifically intended tc be applicable in eny such merger,
consolidation or sale transaction as if the same were a ligpidarion, dissolution or winding
up. For putpuscs hereof, the Conunon Stock shall rank on liquidation junior to the
Preferred Stock.

CHANG1830/1.1130343+S -7-

TRADEMARK
REEL: 002246 FRAME: 0863



4B. In the event of any liquidation, dissolution of winding up of this
Corporation, either yoluntary or involuntary, which will involve the distribution of assets
other tham cash, the Corporation shall promptly engage & competent independent
appraiser approved by holders of a mejority of the outstanding shares of the Series B ang
Series C Stock, 1o determine the value of the assety to be distributed to the holders of
shares of Preferred Stock and Common Stock. The Corporation shall, upon receipt of
such appraiser’s valuation, give prompt written motice to each holder of shares of the
Serics B Stock and Sexies C Preferred of the appraiser’s vahuation. To the extent
commercially practicable, distribution of each non-cash asset shall be mede pro rata to
each stockholder in proportion to the aggregate amount to which such stockholder is
entitled in the event of a liquidation, dissolution or winding up of the Corporation. In the
event of any volumtary or involutary liguidation, dissolution or winding up of the
Corporation which will inyolve the distribution of assets other than cash, if the assets to
be distributed gre not divisible in a commezvially practicable manuer so as to effect the
pro rata distribution contemplated by this Section 4B, then the Corporation shall use
cormmmercinlly reasonable efforts to quidate such assets for cash.

5.  Bestictions

SA. At any time when shares of Preferred Stock are outstanding, except
where the vote or written consent of the holders of a greater nwmber of shares of the
CarporaﬁonisrequiredbylawurbytheFiﬂhAmendedandRcsmdenﬁﬂcam of
Incerporation, and in addition o any other votc reqquired by law or the Fifth Amended and
Restated Certificate of Incorporation, without the approval of the holders of at Jeast 2
majority of the then outstanding shares of Preferred Stock, including a majority of the
then outstanding Serics C Stock and Series B Stock (such Scries C Stock and Serics B
Stock voting together as a siogle class), given in writing or by vote at & meeting,
consefiting Or voting together as a single class, the Corporation will not:

SA(1) Create, issue or authorize the creation or issuance of eny additional
classorseriesofahamsofﬁockwﬂessthesarnermksjuniortotthrefamdStockasm
meﬁmedemeMdmﬁswllxﬁnnorwmdhgupoftheCOtpomﬁom
astotthaymauofdividmdsmdism'buﬁons,mduponmdcmpﬁonnndastothe
payment of the applicable redemption price upon redemption, and such additional class or
se:iesofslmmofsmcdenmhava,nsackss.wﬁngquappmﬂlﬁgmsthat
could proibit the Corporation from taking any action or engaging in any transaction
without obtajning the prior approval of the boldere of such additional class or serics of
stock, whzd:etmysuchc:eaﬁon,mﬂhorimthnorismmeshaubebymmof
amendment to the Fifth Amended and Restated Cerdficate of Incorporation or by merges,
consolidation or otherwise;

5A(2) Increase the mithorized amount of the Preferred Stock or inorease
the anthorized amount of ey additional class or series of shares of stock, the issuance oz
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authorization of which would requirc the prior approval of holders of Preferred Stock
pursuant to Subpara_graph 5(a) above, whether any such increase shall be by means of
amendment to the Fifth Amended and Restated Certificate of Incorporation or by merger

consolidation or otherwise; '

SA(3) Create, authorize or igsne any obligation or scourity convertible i
sharcs .of Preferred Stock or into shares of any othir r:-la;!sa or series of st)r;ck, the“g:’el:u!g:;
quthorization or issuance of which would require the prior approval of the holders of
Prafen:ed .Stock pursuant to spbparagraph 5(a) above; whether any such cregtion,
authorization or increase shall be by means of amendment to the Pourth Amended and
Restated Certificate of Incorporation or by merger, consolidation or otherwi se;

5A(4) Consent to any l@daﬁm dissofution or windin of the
Corporation within the meaning of Section B.4A. above; &

SA(5) Amend, alier or repeal its Fifth Amended and Restated Certificate
of Incorporation or By-laws;

SA(6) Purchase or set aside any sums for the purchase of, or declare or
pay any dividend or make any distribution on, any shares of stock, except for dividends or
other distributions paysble on the Comnmon Stock solely in the form of additional ghares
of Common Stock and except for the purchase of saares of Common Stwock from foomer
employces of the Corporation who scquired such shares directly from the Corporation, if
cach such purchase is made pursuant to confractual rights held by the Corporation relating
to the fermipation of employment of such former employes and the purchase price does
not exceed the priginal issve price paid by such former employee to the Corporation for
such shares;

SA(TY Redmnorothm'wiscacquiremys}mesofPrefmnd_chquany
equity security of the Corporation to which the Preferred Stock ranks prior except as
upmsslyadboﬁzzdinpamgmph?bureofotmwanttoapmuhueaﬁ'ermadcprom
1o gll holders of the sharcs of Preferred Stock on the basis of the aggregate number of
outstanding shares of Preferred Stock then held by each such holder; )

SA(B) Effect the sale, leasc, license, encumbrance or transfer of all or
substantially all of the core technology of the Corporation, other than an encumbraace of
such technology pursuant to a third pasty which hes been approved by the Board of
Directors including the directors clected by the holdzrs of the Preferred Stock; or
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_ S5A(9) Cca;s_oa the operations of, or matcrinlly alter, the business of the
Cotporation, ©or the acquisition of anotber business, without the rRppreval of a majority of
the Board of Directors including & majority of the directors elected solely by the holders
of the Preferred Stock.

SB. At any time when shares of Serics A Stock are outstanding, except
where the vote or written consent of the holders of & greater mumber of shares of Sexies A
Stock of the Corporation is required by law or by this Fifth Amended and Restated
Certificate of Incorporation, and in addition to any ather vote required by law or this Fifth
AmeudedandkcsmtedCe:ﬁ:ﬁcateofIncmpmaﬁou, without the written consent of the
holdexs of at l_eastanmjoﬁtyinintezest of the then outstanding shares of Series A Stock
gwmmwriﬁngorbyvoteatameeﬁng;conscnﬁngorwﬁng(asthecasemay be)
segam'_tely as a series, the Corporation will not increase the authorized pumber of shares
of Serics A Stoc}c of in any manner amend, alter or change the designations or the powers
preferences or rigits, privileges or restriclons of the Scries A Stock in a mamer which

¢ €T8 O cries A Stock irmi

e pazect the holds but would not similarly affect all holders

5C. At any time when shares of Series B Stock are outstemding, except
whcretheVOtEOTWIittenconsentoftheholdersofagmternnmberofsharcsofScriJesB
8tock of the Corporation is required by law or by this Fifth Amended and Restated
Certificate of Incorporation, and in addition to any cther vote required by law or this Fifth
Amended gnd Restated Certificate of Incorporation, without the written consent of the
holders of at least a majority in intcrest of the then ountstanding shares of Scrics B Stock
given ig writing or by vole at @ meeting, consenting or voting (as the case may be)
scparately as a series, the Corporation will not increase the authorized number of shares
of Series B Stock or in amy manner amend, alter or change the designations or the powers,
preferences or rights, privileges or restrictions of the Series B Stock in a manner which
would affect the holders of the Series B Stock but would not similarly affect all holders of
the Preferred Stock.

5D. At any time when shares of Scries € Stock are outstanding, except
where the vote or written consent of the hplders of a greater number of shares of Series C
Stock of the Corporation is required by law or by this Fifth Amendced and Restated
Certificate of incorporation, and in eddition to. any cther vote required by law or this Pifth
Amended and Restated Certificate of Incorporation, without the written consent of the
holders of at least & majority in interest of the then outstanding shares of Series C Stock
given in writing or by vote at & meeting, consenting or voting (as the case may be)
separatlely as a series, the Corporation wijll not increase the authorized numnber of shares
of Beries C Stock or in any manner amend, alter or change the designations or the powers,
preferences or rights, privileges or restrictions of the Series C Stock in a manner which
would affect the holders of the Series C Stock but would not similarly affect all holders of
the Preferred Stock.
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5. Convervions. The holders of shares of Preferred Stock shall have the
following conversion rights: |

6A.  Rigit to Convert Sﬂbjwtmthetexms and conditions of this
parzgraph 6, the holder of any share or shares of Preferred Stock shall have the right, at its
sole option at any-time and without further action or consent from the holders of shares of
any other class or series of the Corporation’s capital stock, to convert any such shares of
Prefened Stock {except that upon any liquidation of the Corporation the right of
converston shiall terminate at the close of business on the business day fixed for payment
of the amount distributable on the Preferred Stock) into such numbsr of fully paid and
nonassessable shares of Voting Common Stock as is obteined by (i) multiplying the
nuaber of shares of Preferred Stock so to be converied by $1.00 in the case of the Series
A Stock, 51.89 in the case of the Series B Stock and $9.00 in the case of the Series C
Stock, and (ii) dividing the result by the conversion price per share of $1.00 in the case of
the Series A Stock, 51.89 in the case of the Series B Stock and $9.00 in the case of the
Scries C Stdck or, in case an adjustment of such price has taken place pursuant to the
further provisions of this paragraph 6, then by the conversion price as last adjusted and in
eﬁ'ectauhedateanyslmcoraharesafsuchsedesc~fhcfcned8tockms:m-endcradfor
comversion (such price, or such price us last adfusted, with respect to each Series of
Preferred Stock being referred to as the “Applicable Conversion Price”). Such rights of
convetsipn shall be exercised by the holder thereof by giving written notice that the
holder elects to convert @ stated number of shares of Preferred Stock into Vofing
Common Stock and by surrender of & certificate or certificates for the shares so to be
converted to the Cogporation at jts principal office (or such other office or agency of the
Cotporution as the Corporation may designate by notice in writing to the holders of the
Preferred Stock) at anty timie dunng its vsual business hours on the date set forth in such
notice, topether with a statemnent of the name ‘or names (with address) in. which the
certificate or certificutes for shares of Voting Common Stock shall be issued.

6B. gsuance of Certificates; Time Copversion Bffected. Promptly after
the receipt of the written notice meferred to I subparagraph 6A and surrender of the
certificate or certificates for the share or shares of Preferred Stock to be converted, the
Corporation shall issue and deliver, or cause to be issued and delivered, 1o the holder,
registered in such name or names as such bolder may direct, a certificate or certificatcs
for the number of whole shares of Voting Common Stock issuable upon the conversion of
such share or sheres of Preferred Stock. To the extent permitted by law, such conversion
sha]l be deemed to have been effected and the Applicable Conversion Price shall be
detenmined as of the close of business on the date on which such written notice shall have
been recejved by the Corporation and the cextificate or certificates for such share or
shares shall bave been sutrendered as aforesaid, and at such time the rights of the holder
of such share or sharcs of Preferred Stock shall ceasc and the person or persens in - whose
name or names any certificate or certificates for shares of Voting Common Stock shall be
issusble upon such conversion shall be deemed 1o have become the holder or holders of
tecord of the shares represented thereby.
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6C. ractipua Hres, idends: OOVErSion.
shares shall be issued upon ersion of Preferred Stock into Voting Common Stock
end no payment or adjustment shall be mede upon any conversion on account of any cash
dividends on the Common Stock issued upon such convetsion. At the time of each
conversion, the Corporation shall pay in cash an amoymt eqoal to all dividends declared
but unpaid on the shares of Preferred Stock surrendeted for conversion to the date upon
which such conversion is deamed to take place as provided in subparagraph 6B. In case
the number of shares of Prefetred Stock represerted by the certificare or certificates
surrendered pyrspant to subparagraph 6A exceeds the oumber of shares converted, the
Corporation shall, upon such conversion, execute and deliver to the holder, at the expense
of the Corporation, a new certificate or certificates for the mumber of shares of Preferred
Stock represented by the cerfificate or certificates murendered which are not to be
converted. If amy fractional share of Voting Common Stock would, except for the
provisions of the first sentence of this subparograph 6C, be delivered upon such
conversion (looking at the aggregate mumber of shares of Preferred Stock being converted
at such time), the Corporstion, in lien of delivering such fractional share, shell pay to the
holder syrrendering the Preferred Stock for conversion an amount in cash equal to the

current market price of such fractional share as determined in good faith by the Board of
Directors of the Corporation.

6D.  Adijustment of Price Upon Jssuagce of Common Stock. Except as
provided in subparagraph 6B, if aud wheniever the Corporstion shell issue or sell, or is, in
accordance with subparagraphs 6D(1) through 6D(6), deemed to have issued or sold, any
shares of Common Stock without consideration or for a considerationr per share less than
the Applicable Conversion Price in effect immediately prior to the time of such issue or
sale, then, forthwith upon such issue or sale, the Applicable Conversion Price shall be
ceduced to the price determined by dividing (i) an smount equal to the sum of (a) the
number of shares of Cogmon Stock outstanding immedistely prior to such l§$ﬂl‘-0‘l'sal_e
prultiplied by the then existing Applicable Conversion Prce and (b) the consideration, if
any, received by ths Corporation upon such issus or sale, by (if) the total oumber of
shares of Conmmon Stock outstanding immediately sfter such issuz or sale.

For putposes of this subparagraph 6D, the following subparagraphs 6D(1) to
6D(6) shall also be applicable:

6D(1) Isgusnce of Rights or Options. In case at any time the Corporation
shallinamrtqnmugrmt(whetherdhediyorbyassnmpﬁoninamagcto,rothmsc)
any wamants or other rights to subscribe for or to purchase, or any options for the
purchase of, Common Stock or any stock or security convertible into or e?cchmmble for
Common Stock (such warrants, rights or options being called “Options™ ami' such
convertible or ex¢hangeable stock or securities being called “Convertible Securities™)
whether or not such Optons or the right to convert or exchange any such Convertible
Securitics are immediately exercisable, and the price per share for which Common S1ock
is issuable upon the exercise of such Options or opon the conversion or exchange of such
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Convertible Securities (determined by dividing (i) the total amount, if any, received or
receivable by the Corporation as copsideration for the graming of such Options, plus the
minitmum aggregate amount of additional consideration payable to the Corpomtion upon
the exercise of all such Options, plus, in the case of such Options which relate to
Convertible Becurities, the minimiun aggregate arpoum of additional consideration, if
any, payable upon the issue or sale of such Convertible Secusities and upon the
conversion or exchange thereof, by (ii) the total maximum namber of shares of Common
Stock issuable upon the exercise of such Options o upon the conversion or exchange of
all such Convertible Securities issuable upon the exercise of such Options) shall be lcss
then the Applicable Conversion Price in effect immediately prior to the time of the
graating of such.Options, then the totel maximum number of shares of Common Stock
issuable upon the exercise of such Options or upon conversion or exchange of the total
maximum amount of such Convertible Securities issuable upon the exercise of such
Options shall be deemed 10 have been issued for such price per share as of the date of
granting of such Options or the issuance of such Convertible Securitics and thercafter
shall be deemed to be outstanding. Except as otherwise provided in subparagraph 61)(3),
no adjustment of the Applicable Conversion Price shall be made upon the actual jssue of
such Common Stock or of such Convertibie Securixies upon exercise of such Options or

upon the actual issue of such Commeon Stock upon conrversion or exchange of such
Convertible Securities.

6D(2) Issuance of Convertible Becurities. In case the Corporation shall in
any manmer tssue (whether directly or by assumption in a merger or otherwise) or sell eny
Convertible Securities, whether of not the rights to exchange or convert any such
Convertible Securilies are immediately exercisable, and the price per _share for whn:h
Common Stock is issuable upon such conversion or exchange (determiped by dividing
(i) the total amount received or receivable by the Cotporaﬁ.on as consideration for the
issue or saje of such Convertible Securities, plus the minimurn aggregate emount of
additional consideration, if any, payable to the Corporation wpon the comversion oF
exchange thereof, by (ii) the total maximum number of shares of Cormon Stock issuable
upon the convetsion or exchange of all such Convertible Securities) shall be less than the
Applicable Conversion Price in effect immedistely prior to the time of such issue oy sale,
then the total maximwn uumbetofsharesofc:ommons'tockxssuabl;eupoqcorrversra:yglr1
exchange of all such Convertible Securities shall be deernzdwhavcbycnlssued.fgn vk
princpasha:easoftheduteofdwissu:orsalsofm Convertible Securities a!
thereaficy shall be deemed to be cutstanding, provided that (2) except as oghenmse
provided in subparagraph 6D(3}, no edjustment of the Applicable Comversion Price shall
be made upon the actual issue of such Common Stock upon conversion or exchange of
sych Convertible Seourities and (b) if any such issue or sale of such Conwm_ble
Secmiﬁenismddeuponwniscowapﬁonsw'pmchmemysthonMBM
Securities for which adjustments of the Conversiou Price have been. or are to be made
to other provisions of this subparagraph 6D, no_further adjustment of the
Applicable Conversion Price shall be made by reason of such issue or sale.
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6D(3) Chenge ip Option Price or Convexsion Ratg. Upon the happening of
any of the following evemts, memely, if the purchase price provided for in any Option
referred to in subparagraph 6DX(1), the additional consideration, if any, payable upon the
conversion oy exchange of any Convertible Securities referred to in subpamagraph 6D(1)
or 6D(2), or the rate at which Conrvertible Securities referred to in subparagraph 6D(1) or
6D(2) erc convertibie into or exchangeable for Common Stock shall change at eny time
(i::lclugling, but pot limited 1o, changes under or by reason of provisions desigued to
protect sgainst dilution), the Applicable Conversion Price int effect. gt the time of spch
event shall forthwith be readjnsted 1o the Applicable Conversion Price which would have
been i effect at such time had such Options or Convertible Scourities still outstanding
provided for such changed purchase price, addjtions] considerstion or conversion rate, as
the case may be, at the time initially granted, issued or sold, but only if as a result of such
adjustment the Applicable Conversion Price then in effect hereunder is thereby reduced;
and on the termination, of aity such Option or auy such right to convert or exchangs such
Convertible Sccurities, the Applicable Conversion Price then in effect hercunder sball
fortliwith be incressed to the Applicable Conversion Price which would have been in
effect at the time of sich tepmination had such Option or Convertible Securities, to the
extent outstanding immediately prior to such termination, never been issued.

6D(4) Consideration for Stock. In cgse any shares of Commeon Stock,
Options or ‘Convertible Secuities shall be issued or gold for cash, the consideration
received therefor shall be deented to be the amount received by the Corporation therefor,
without deduction thercfrom of any expenses incurred or any underwriting commissions
or concessions paid or ellowed by the Corporation in connection therewith. In case any
shares of Common Stock, Options or Convertible Securities shall be issued or sold for e
consideration other than cash, the amount of the consideration other than cash received by
the Corporaticn shall be deemed to be the fair value of such consideration as deu:nmned
in good faith by the Board of Directors of the Corporation, without c_lednm:lon of any
expenses jpcurred or any underwriting comunissions orconocssionspmdoral_lmd‘t_:y
the Cosporstion jn connection thetewith. IncaseanyOptionsshall‘Pemuedm
commection with the issue end sale of other sccurities of the Corporation, togethcr
comprising one jntegral transaction in which oo gpecific ponsideration is sllocated to such
Options by the pertics thereto, such Optiops shall be deemed to have been issuedfqrsunh
consideration as determined in good faith by the Board of Directors of the Corporation.

6D(5) Record Daste. In case the Corporation shall teke a record of the
holders of its Commepn Stock for the purpuse of ent:tling them (i) to receive @ dmdenﬂ or
otber distsibution payable in Common Stock, Options or Convertible Securitiss or (i) to
subscribe for or purchase Common Stock, Options or Convertible Securitics, then such
record date shall be deetned to be the date of the issuc or sale of the shares of Common
Stock deemed to have been issued or sold upon the declaration of such dividend or the
making of such other distribution or the date of the granting of such right of subscription
or purchase, as the cage may be. '
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616y Ircasury Shares. The number of sbares of Common Stock
outstanding at any given time sball not include shares owned or held by or for the account
of the Corporation, and ihe disposition of any such shares shall be consider=d an issue or
sale of Common Stock for the purpose of this subparagraph 6D.

6E. Corfmin Issnes of Stock Exgepted Awoything herein 1o the conttary
" notwithstanding,. the Corporation shall not be required to make any adjustment of the
Applicable Conversion Price in the case of the igsnance from and after the first issnance
of any shares.of Scries A Convertible Preferyed Stock of (i) any shares of Common Stock
igsued in exchange for & like number of shares of Voting Common Stock or Non-Voting
Commion Stock pursuant to paragraph 5 of the Terms of Common Stock, (iz) up to an
ageregate of 5,100,000 shares (appropriately adjusted 10 rcflect the occorrence of any
event described in subpummgraph 6F) of Common Swck to directors, officers, employees
or consultants of the Corporation m connection with their service as directors of the
Corporation, their employment by the Corporation or their retention as consuitants by the
Corporation, plus such pumber of shares of Comumon Stock which are repurchased by the
Corporation from such persons after such date pursuant to contractual rights held by the
Corporation and at repurchase priccs not exceeding the respective original purchase
prices paid by such persons to the Corporation therefor, (iii) up to 23,097 shares of Serics
A SBtock issued to effect the exercise of preferred swock purchase watrants outstanding as
of October 16, 1998, (iv) up to an aggregste of 300,000 shares of Common Stock
pursuant to warrants issued in connection with the issuance of Series B Stoek, (v) up o
an aggregate of 839,004 shares of Common Stock pursuant to warrants issued in
cormection with the issuance of Series C Stock, (vi) up to 13,228 shares of Common
Steck pursuant to wamzamnts issued in commection with other finamcing activities and (vii)
any sceurities of the Cprpomtion the issnance of which has been approved by the
affirmutive vote or written cousent of holders of at least two-thirds of the them-
owtstanding shares of Preferred Stock.

6F. Subdivision or Combipgtion of Common Siock. in ?se the Cor;:.orl;ﬁ?:;
i subdivide any stock split, stock dividend or otherwise} 1
z]:xl;suta:di:;y sht;rlz of Conmon(bgtockyinto a greater number of sbares, the Ap?ﬁcable—
Conversion Price in effect immediately prior w such subdivision shall be Wﬁﬁwﬁ
reduced, and, conversely, .in case the outstanditg shm'es of Common Stq:kin i
. conibined into. a smaller sumber of shares, the Applicable Conversion Price t
iramediately prior 10 such combination shall be proportionately increased.

6G. Regmeanization op Reclassification If eny capital reorganization m;;
sssification of the capital stock of the Corporation shall be effested in such 2 way
f:ltlcrs ofg:mman ;atsckshallbe entitied to receive staclg;._sccunues orassel..sv{xth

or reclassification, lawful and adequate provisions shall be mede whereby each holder of
e share or shares of Preferred Stock shall thereupon lmvy the ng,ht to receive, upon thé;
basis and upon the terms and conditions specified herein and in licu of the shares o

Common Stock immediately theretofore receivable upon the conversion of such share or
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shiares of Preferred Stock, such sharcs of stock, securitics or assets as may be issued or
payable with respect to or in exchange for a number of cutstanding sharcs of such
Common Stock equal to the number of shares of such Common Stock immedigtely
theretofore reccivable upon such cogversion hed such reorpanization or reclassification
not takea place, and in any such case appropriate provisions shall be made with respect to
the rights and interests of such holder 1o the end that the provisions hereof (igcluding
without limitation provisions for adjustments of the Applicable Conversion Price) shall
thereafier be applicable, as nearly as may be, in relation to any shares of stock, securities
or assets thereafier deliverable upon the exercise of such conversion rights.

_ 6H. HQMAM pon any adjustment of the Applicable Conversion
Price, then and in each such case the Corporation shall give wiitten notice thereof, by
deﬁvuyinperson.'cmﬂﬁedmmgistnedmaﬂ.mmmeiptmquesmd,wlwopizrar
telex, addressed to cach holder of shares of Preferred Stock at the address of such holder
a3 shown on the books of the Corporation, which nofice skall state the Applicable
Canversion Price resylting from such adjustment, setting forth in rcasonsble detail the
tocthed upon which such calculation is based.

61 Qther Notices. In case al any time:

(1)  the Corporation shall declare any dividend upon its Commen Stock
payable in cash or stock or make any other distribution to the holders of its Common
Stock;

(2)  the Corporatipn shall offer for subscription pro rata to the holders
of its Common Stock any additional shares of stock of any class or other rights;

(3) thexe shall be any capital reorganization or reclassification of the
capital stock of the Corporation, or a consolidation or merger of the Corporation with or
into another entity or entities, or a sale, lease, abendorunent, transfer or other disposition
of all or substantially all its assets; or

(4)  there shail be a volmtary or involuntary dissolution, liquidation or
winding up of the Corporation within the meaning of Section B.4A. above;

then, in any onc or more of said cases, the Corporation ghall give, by
delivery in person, certified or repistered mail, retum receipt requested, or telecopier or
telex, addressed to each holder of any shares of Preferred Stock at the address of such
holder as shown on the books of the Corporation, (a) at least 20 days' prior writteti notice
of the datz on which the books of the Corporation shall close or a record shall be taken
for such dividend, distribution or subscription rights or for determining rights to vote in
respect of any such reorganization, reclassification, consolidation, merger, disposition,
dissolution, liquidation or winding up and (b) in the case of any such reorganization,
reclassification, consolidation, merger, disposition, dissolution, liquidation or winding up,
at least 20 days' prior written notice of the date when the same shall take place. Such
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netice in sccordance with the foregoing ¢lause (g) shall also spegify, in the case of any
such dividend, distribution or subscription rights, the date on which the holders of
Common Stock shall be entitled thereto and such notice in accordance with the faregoing
clayse (b) shall alse specify the date on which the holders of Common Stock shal] be
entited to exchange fheir Common Stock for securities or other property deliverabie
upon such reorganization, reclassification, consolidstion, mexger, disposition, dissolution,
liquidation gr winding up, as the case may be,

61. . Stock to be Reserved. The Corporation will at all times reserve and kecp
availabie, free from proemptive rights, out of its authorized Common Stock, solely for the
purpose of issuance upon the conversion of Preferred Stock as herein provided, such
number of shares of Yoting Common Stock as shall then be issuable upon the conversion
of sl outstanding shares of Series A Stock, Serics B Stock and Series C Stock. The
Corporetion covepants that all shares of Voting Coramon Stock which shall be so issued
shall be duly and validly issued and fully paid aod nonassessable and free from all taxes,
liens end charges with mespect to the issue thereof, and, without limiting the generality of
the foregoing, the Corporation covenants that it will from time to time take all such action
a9 may be requisite to assure that the par value per share of the Yoting Common Stock is
et all times equal to or [ess than the Applicable Conversion Price in effect at the time.
The Corporation will take all such action as may be necessary to assure that all such
shares of Vpting Common Stock may be so issued without violation of any epplicable
law or regulation, or of 2ny requiremnent of any national securities exchange upon which
the Vpting Common Stock msy be listed. The Corporation will not teke any action which
results in any adjustment of the Applicable Conversion Price if the total number of shares
of Voting Common-Stock issued and issuable after such action upon conversion of the
Preferred Stock would cxceed the total number of shates of Voting Common Stock then
authorized by the Certificate of Incorporation.

6K. No Reissuance , of Preferred Stock. Shaves of Preferred Stock which are
converied into shares of Voting Comuon Stock as provided herein shall not be rejssued.

k upon conversion of Preferred Stock shall be ‘made without charge to the holders
tslgw:g:rwismmtax in respect thereof, provided Lbat the Corparan.on shall mfotbe
mqﬁiredtopayanytaxwhiphmybcpayableinmpectofanymfermdwdm:he
issuance and delivery of any certificate in @ name other than that of the holder of the
Preferred Stock which is being converted.

6L. hﬂLIEZE The jssuamce of cextificates for shares of Voting Common

6M. Closipe of Books. The Corporation «will at no time close its transfer books
apuinst the transfec of any Preferred Stock or of eny shares of Voting C_omman Stock
issued or issuable upon the conversion of any shares of Preferred Stock in any maaner
which imterferes with the tmely copversion of such Preferred Stock, except 88 may
otherwige be required t comply with applicable securitics lawy,
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6N. . Definition of Common Stock. As used in this paragraph 6, the term
“Common Stock” shall mean and include both the Corporation's authorized Voting
Common Stock, par value 3.001 per share, and Non-Voting Common Stock, par value
$.001 per share, s constituted on the dste of filing of this Fiflh Amended and Restated
Centificate of Incorporation, and shall also include any cepital stock of mmy class of the
Corporation thereafler authorized which shall not be limited to a fixed sum or percentage
in zespect of the rights of the holders thereof to participate in dividends or in the
distribution of asscts upon the vohlumtary or involuntary liquidation, dissolution or
winding up of the Corporation; provided that the shares of Voting Common Stock
reccivable upon conversion of shares of Preferred Stock shall include oply shares
designated as Voting Common Stock of the Corporztipn on the date of filing of this
instruroent, or ir case of any reorganization or reclassification of the outstanding shares
thereof, the stock, securities or assets provided for in subparagraph 6G.

60. Mandatory Conversiop. If at any time (i) the Corporation shall effict &
firm commitment underwritten public offering of shares of Voting Commeon Stock in
which (a) the aggregate price paid for such shares by the public shall be at least
$30,000,000 and (b) the price paid by the public for such shares shall be at Jeast $13 .50
per share (approptiatcly adjusted to reflect the occumrence of any event described in
subparagraph 6F or 6Q hereof), (a “Qualified Public Offering’™) or ({i} the holders of a
majority of the then outstanding Preferred Stock, including the holders of a majority of
the then outstanding Series £ Stock, shall uf any meeting (or in a writteny consent jn lieu
thereof), vote to convert share of Preferred Stock t¢: Common Stock, then sffective upon
the closing of the sale of such shares by the Corporation pursuant to such public offering,
or upon the occurrence of such vote or consent, as the case may be, all outstanding shares
of Preferred Stock shall axtomatically convert to 'shares of Voting Common Stock on the
basis st forth {n this paragraph 6. Holders of shares of Preferred Stock so converted may
deliver tp the Corporation at its principal office (or such other office or agency of the
Corporation as the Corporation may designste by notice in writing to such holders) dusing
its uspal business hours, the certificate or certificates for the shares so converied. As
promptly as practicable thereafter, the Corporation shal] issue and deliver to such holder &
certificate or certificates for the number of whole shares of Voting Common Stock to
which such holder is entfded, togsther with any cash dividends and payment in lieu of
fractional shares to which such Bolder may be entitled pursusuwt to th 6C.
Until such time as a holder of shares of Preferred Stock shall surrender kis or its
certificates therefor as provided above, such certificates shsil be deemed to represent the
shares of Voting Comimon Stock to which such holder shall be entitled upon the
surrender thereof.

2. Redemption The shares of Prefermed Stock shall be redeemned as follows:
7A. Mandatory Redemptiors. In the event that the holders of a2 majority
of the then outstanding shares of Preferred Stock, which majority includes the holders of

a majority of the then ontstandiog Series B Stock and Series C Stock, shall ha_vc given
notice to the Corporation at any time after February 2, 2006 requesting redemption of all
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outstmding sheres of Preferred Stock, which notice specifies a date for such redemption
(the “Redemption Date”) which is at least 45 but not less thaa 90 days afier the date of
such notice, the Corporation shall redeem from cach holder of shares of Preferred Stock,
ell of the shares of Preferred Stock keld by such holder on the Redemption Date in
accordance with the provisions of thig Bection 7.

7B. Redempiion Price snd Payment The Series A Stock to be
redecmed on the Redemption Date shall be redeemed, out of funds legally available
thercfor, by paying for cach share in cash an amount equal to $1.00 per share (subject to
appropriate and equitable adjustment upon a stock split or other subdivision of the Series
A Stock, 8 stock dividend payable in shares of Series A Stock, a reverse stock split or
other combination of the Series A Stock or a reclassification of the Series A Stock) plus,
in the gase of each shete, an amount equal to all dividends declared but unpaid thereon,
computed to the’ Redemption Date, such amount being referred to as the “Series A
Redemption Price”.' Such payment shall be made in full on the Redemption Date 1o the
holders entitled thereto, subject to restrictions imposed thereon by law and to the extent
permitted by law. The Scries B Stock to be redeeired on the Redemption Date shall be
redecmed, out of funds legally available therefor, by payiog for each share in cash an
amount equsl to, 31.89 per share (subject to appropriatc and equitable adjustinent upon &
stock split or other subdivision of the Series B Stock, a stock dividend payable in shares
of Series B Btock, 3 reverse stock split or other combination of the Series B Stock or a
reclassification of the Series B Stock) plus, in the cese of each share, an amount equal to
all dividends declared but unpaid therecn, computed to the Redemption Date, such
amount being refarred to as the “Scries B Redemption Price”. Such payment shall be
made in full on the Redemption Daie to the holders entitled thereto, subject to restrictions
imposed therean by lew axd 1o the exient permitted by law. The Scries G Stock to be
redeemed on the Redemption Date shell be nedeemed, out of funds legally available
therefor, by paying for each share in cash an amount equal to $9.00 per share (subject to
approptiate and equitsble adjustument upon a stock split or other sulxlivision of the Scries
C Stock, a stock dividend payebie in shares of Series Cswck,nrcvef:sestockwhxor
other corbination of the Series C Stock or a reclassification of the Seties C Stock) plus,
in the case of each shnre.anamum:qualwaﬂ.dividendsdcclamdbmﬂnpaidﬁw‘rwn.
wmputqdwﬁieRédempﬁmDﬂe,mhamuuntbeingrefmdyoasﬂw“SmgsC
Redemption Price” snd together with the Series A Redemption Frice and_the Scries B
Redemption Price, the “Redemption. Price”. Buch payrment shnll_bg made in fuil on the
Redemption Date to the holders entitled thereto, subject 10 restrictions imposed thereon
by lew and to the cxtent permitted by law.

7C¢. Redemption Mechanics, At least 15 butnotmomthan‘l'ﬁ days
prior to the Redemption Date, written notice (the “Redemption Notice™) shall be given by
the Corporation by ‘delivery in person, certified or registered meil, retum receipt
requested, telecopier or télex, 1o each holder of record (at the close of business on the
business dey next preceding the day on which the Redemption Notice is givcn? of shares
of Preferred Stock notifying such holder of the redemption and specifying the
Redemption Price, the Redemption Date and the place where said Redemption Price shall
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be payeble. The Redemption Notice shall be addressed to each bolder at his address as
shown by the records of the Corporation. From and efier the close of business on the
Redemption Date, vnless there shall have been a default in the payment of the
Redemption Price, all rights of holders of shares of Preferred Stock (except the right o
receive the Redemption Price) shall cease with respect to snuch shEres, and such shares
shall not therenfier be transferred on the books of the Corporation or be decmed to be
outstanding for any porpose whatsoever. If the funds of the Corporation légally available
for redemption of shares of Preferred Stock on the Redemption Dste are insufficient to
redeqm the total mmber of owtstanding shares of Preferred Stock, the holders of shares of
Preferred Stock shal] share ratably in any funds legally available for redemption of such
shares according to the respective amounts which wpuld be payable with respect to the
full numiber of shares owried by them if afl such outstanding shares were redeemed in full.
The shares of Preferred Stock not tedeemed shall remain outstanding and entitled to all
rights and picferences provided hercin. At any time thereafter when additional finds of
the Corporation are legally available for the redemprion of such shares of Preferred Stock,
such funds will be used, at the end of the mext succeeding fiscal quarter, to redeem the
balance of such shares, or such portion thervof for which funds are then legally available,
on the basis set forth abpve. If the Corporation is legally able to but for any reasoxn fails to
redeem sharcs of Preferred Stock when it is raquired to do sp pursuaat to the provisions
of this Section B.7. (whether on the Redemption Date or thereafter) then upon such
failure and urti] such time as all shares of Preferr=d Stock have been redeemed by the
Corporation, the directors elected by the holders of the Preferred Stock shall be deemed to
constitute a peparate class of dircctors of the Corporation within the meaning of Section
141(d) of the Delaware Gencral Corporation Law, and such directors shall together be
egtitled to cast a number of votes cm each matter considered by the Board of Directors
{including for purposes of determining the existence of a quorum) equal to the sum of the
munber of votes eatitled to be cast by all other members of the Board of Directors plus

one.

7D. Redeemed or Otherwjse Acquired Shares to -be Retired Any
mofPrcfeudSmckndmdpummwms:cﬁmBloroﬂmﬁwmqmcdby
thzcoﬁpomﬁonina,ny,mm whatsoever shall be canceled and shall not under any
' sircumstances be reissued; and the Corporstion mgy from time to time taks such
sppropriate corperaté action as may be necessery 1o yeduce accordingly the number of
authorized shares of Series A Stock Series B Stock andfor Series C Stock, as the case may
be.

8. Amendments, Except where the vote or written consent of (i) the bolders
of a preater nuniber of sharés of the Corporation or (if) a specific class (or Seties) vote is
required by law or this Fifth Amended and Restated Certificate of Incorporation, no
pmvisionofthﬁeterﬁlsqfhefmedSMkmaybeunmded, modified or waived mthnut
the written consent or affirmative vote of the holders of a majority ofthe.th?u outstanding
shares of Preferred Stock, which majority includes the holders of a majority of the then

outstanding sheres of Beries C Stock,
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FIFTH. The Corporation is to have perpetual existence.

SIXTH. In furtherance and ot in limitation of the powers conferred by the lawg gf the
State of Delaware:

A. The bo;nd of directors of the Corporation is expressly authorized to adopt, amend
or repral the by-law§ of the Corporation.

B.  Elections pf directors need not be by written ballot unless the by-laws of the
Corporation shall so provide.

C.  The books nf the Corporation may be kept at such place within or without the
State of Delaware as the by-lews of the Corporation may provide or as may be designated from
time to tinte by the board of directors of the Corporation.

SEVENTH. The Corporation eliminates the personal liability of each myember of
its board of directors to the Corporation or its stockholders for monetary damages for breach of
flduciary duty as a director, provided that tire foregof:)g sha’] not eliminate the liebility of a
director (i) for any breach of such dircetor’s duty of loyalty to the Corporation or its stocklolders,
(ii) for acts or emissions not in good faith or which involve integrional miscouduet or # knowing
violation of law, (ifi) under Bection 174 of Title 8 of the Delaware Code or (iv) for amy
transaction from which such director derived an improper personal bepefit. All references jn this
Atticle Nioth to a direptor shall also be deemed to refer to such other person or persons, if any,
who, pursuant to a pmvmon of this certificate f accordance with subsection (a) of Bection 141
of Title 8 of the Delaware Codr, exercise or perform any of the powers or duties otherwisc

conferred ar imposed upon the board of directors by Title & of the Delaware Code.
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EIGHTH. The Corporation reserves the right to amend or repeal any provision
contained in this certificate of incorporation, in the manner now or hereafter prescribed by

statute, and all rights conferred upon a ﬁtockholder herein are gramted subject to this reservation.
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IN WITNESS WHEREOF, the Corporation has cauved this Fifth Amended amd Restated
Ceriificatc of Incosporation 1o be eigaed and ettested by its duly elecred officers this 2™ day of

Fcbruary, 2001.
TOPICAL STORM, INC.
~ By MQ .
Reymond R. Kingman, JIr.
President nnd Chicf Executive Officer
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