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AGREEMENT AND PLAN OF MERGER  pgp 15 1995

THIS AGREEMENT AND PLAN OF MERGER (hereinafter called the ~M&&&nw
is made as of  June 15 , 1995, by and between] MYSOFTWARE, INC4 a California
corporation ("MySoftware California”), and MYSOFTWARE MERGER COMPANY, 2 Delaware
corporation ("MySoftware Delaware™). MySoftware California and MySoftware Delaware are
sometimes referred to as the "Constituent Corporations.”

The authorized capital stock of MySoftware California consists of twenty five million
(25,000,000) shares of Common Stock, no par value, and five million (5,000,000) shares of
Preferred Stock, no par value. The authorized capital stock of MySoftware Delaware, upon
effectuation of the transactions set forth in this Merger Agreement, will consist of twenty million
(20,000,000) shares of Com:non Stock, par value one-tenth of one cent ($0.001), and two
million (2,000,000) shares of Preferred Steck, par value one teath of one cent ($0.001).

The directors of the Constituent Corporations deem it advisable and to the advantage of
the Constituent Ccrporations that MySoftware California merge into MySoftware Delaware upcn
the terms and conditions herein provided.

Now, THEREFORE, the parties do hereby adopt the plan of reorgaiization encompassed
by this Merger Agreement and do hereby agree that MySoftware Caiifornia shali merge into
MySoftware Delaware on the following terms, conditions and other provisions:

I. TERMS AND CONDITIONS.

1.1  Merger. MpySoftware California shall be merged with and into MySoftware
Delaware (the "Merger®), and MySoftware Delaware shall be the surviving corporation (the
"Surviving Corporation”) effective upon the date when thic Merger Agreement is filed with the
Secretary of State of Delaware (the "Effective Date”).

1.2  Name Change. On the Effective Date, the name of MySoftware Delaware shall
be “MySoitvrare Company.”

1.3 Succession. On the Effective Date, MySoftware Delawarc shall continue its
corporate existence under the laws of the State of Delaware, and the separate existence and
corporate organization »f MySoftware California, except insofar as it may be continued b;
operation of law, shall be terminated and cecase.

1.4 Transfer of Assets and Liahilities. On thz Effective Date, the rights, privileges,
powers and franchises, both of a public as wcll as of a private nature, of cach of the Constituent
Corporations shall be vested in and pessessed by the Surviving Corporation, subject to all of tire
disabilitizs, duties and restrictions of or upon each of the Constituent Comoritions; and all and
singular rights, privileges, powers and franchises of each of the Constituent Corporations, and
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all property, real, persoml and mined, of cach of e Constituent Corponativns, amd all Jedes
due o cach of the Coestituent Corporativns ca whatever acvount, amd all things o acticn ot
belonging © cach of the Constituent Corporaticns shall be tanstermd to aod vested in the
Sarviving Corporatica; and all property, rights, privileges, powers aral fraochises, and all and
every other interest, shell be thereatter the property of the Surviving Corponation as they were
of the Constiment Corporaticas, and the title to any real estate vested by deed or otherwise i
either of the Constituent Corporaticas shall not revert or be in any way impaired by reasva of
the Merper; provided, bowever, that the Labilities of the Constituert Corporations and of their
shareholders, directors and officers shafl not be affected and sll rights of creditors and all liens
upon any property of cither of the Constitvent Corporations shall be preserved vaipairad, and
any chim existing of action or proceeding pending by or agsinst cither of thyr Constituent
Corporatioes may be prosecited to judgment as if the Merger had oo taken place exvegt as they
may be modified with the consent of such creditors and all debts, liabilitics and duties of or upca
cach of the Constiturnt Corporations shall attach to the Surviving Corportion, amd aay b
eoforced against it to the same extent as if such debts, Liabilities and duties had been invurmad
or contracted by it

1.5 Commoa Stock of MySoftware California and MySoftware Delaware, Onthe
Effective Date, by virtue of the Merger and without any further action on the part of the
Constituent Corporations or their shareholders, each share of Common Stack of MySoftware
California issued and cutstanding immediately prior thereto shall be converted inte one (1) fully
peid and nonassessable share of the Com 10 Stock of MySoftware Delaware and each share of
Common Stock of MySoftware Delaware issusd and outstanding immediateiy prior therete shall
be cancelled and returmad to the status of authorized but unissued shares.

1.6 Stock Certificates. On and after the Effective Date, all of the outstanding
certificates which prior to that time represented shares of the Common Stock of MySoftware
California shall be deemed for all purposes to evidence ownership of‘ and to represent the shares
of MyScftware Delaware into which the shares of MySoftvare Cahfopua rcpresenth ‘o)r such
certificatss have been converted as herein provided and shall be so rt_g\stcred on the b-.sol.s’arjd
nccords of the Surviving Corpuration or its iransfer agents. The registered owner of .any ;urg h
outstanding stock certificate shall, until such cetiificate shall have t.)ccn sgm:ndcred fos tm;\s Fr
or convession or otherwise accounted for to the Surviving Corporation or its transfer agenl'. ave
and be entitled to exercise any voting and other rights with respect to and_ to receive atfty
dividend and other distributions upon the shares of MySoftware Delaware evidenced by such

outstanding certificate as above provided.

1.7 Options. On the Effective Date, the Sur?/'wing Corporation will Mzzuz\cl am':
continue My3cftware California’s 1995 Equity lnccn:wt: Plan and 19?5 Non'.lun.p orycz,l
Directors’ Plan (collectively, the "Plans”) and the outst.andn_)g :'md tzqcxcw}sed pu'm(;'r:s'o. f‘u
options to purchase Common Stock of MySoftware Caleorpla, mc'ludmg without lim u(ﬁn .sm
options outstanding under the Plans and any other outstanding options, s« Il bc.convu:hf 1vn
options of MySoftware Delaware, such that an option for one (1) share of h‘iybnl.i\.s.t‘u
California shall be converted into an option for one (1) share of MySoftware Dcluwa.rc, wmf no
change in the exercise price of the MySoftware Delaware opiion. No cther chauges in the tenus
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and conditions of such options will occur. Effective on the Eifective Date, MySoftware
Dc!awarc hereby assumes the outstanding and unexercised portions of such options and the obli-
gations of MySoftware California with respect thereto.

1.8 Employee Benefit Plans. On the Effective Date, the Surviving Corporation shall
assume all obligations of MySoftware California under any and all employee benefit plans in
effect as of such date. On the Effective Date, the Surviving Corpcration shall adopt and con-
tinue in effect all such employee benefit plans upon the same terms and conditions as were in
effect immediately prior to the Merger and shall reserve that number of shares of MySoftware
Delaware Common Stock with respect to each such employee benefit plan as is proportional to
the number of shares of MySoftware California Common Stock (if any) so reserved on the
Effective Date.

I.  CHARTER DOCUMENTS, DIRECTORS AND OFFICERS.

2.1  Certificate of Incorporation and Bylaws. The Certificate of Incorporation and

Bylaws of MySoftware Delaware in effect un the Effective Date shall continue to be the -

Certificate of Incorporation and Bylaws of the Surviving Corporation, except that Article I of
the Certificate of Incorporation and Bylaws of the Surviving Corporation shall, effective upon
the filing of this Merger Agreement with the Secretary of State of the State of Delaware, be
amended to read in its entirety as follows: "The name of this corporation is MySoitware

Company”

2.2 Directors. The directors of MySoftware California immediately preceding the
Effective Date shall become the directors of the Surviving Corporation on and afier the Effective
Date to serve until the expiration of their terms and until their successors are clected and

qualified.

2.3 Officers. The officers of MySoftware Caljfomia immediately preceding %he
Effective Date shall become the officers of ihe Surviving Corporation on and after the Effective
Date to serve at the pleasure of its Eoard of Directors.

. MISCELLANEOUS.

2.1 Further Assurances. From time to iime, and when required by the Surviving
Corporation or by its successors and assigns, there shall be executed and delivered on behalf of
MySoftware California such deeds and other instruments, and there shall be Laks:n or caused to
be taken by it such further and other action, as shall be appropriate or necessary in or(?cr to vest
or perfect in or to conform of record or otherwise, in the Surviving Cox.p}*,ratxon the title to fmd
possession of all the property, interests, asseis, rights, privileges, immunities, powcrs, f:ranchtscs
and autherity of MySoftware California and oiherwise to carry out the purposes of this Mcrg.cr
Agreement, and the officers and directors of the Surviving Corporation are fully authonzed' in
the name and on behalf of MySoftware California or otherwise to take any and all such action
and to execute and deliver any and ali such deeds and other instruments.
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3.2 Amecndment. At any time before or after approval by the shareholders of
MySoftware California, this Merger Agreement may be amended in any manner (except that,
aﬁFr the approval of the Merger Agreement by the shareholders ot MySoftware California, the
principal terms may not be amended without the further approval of the shareholders of
MySoftware Californiz) as may be determined in the judgment of the respective Poard of
Directors of MySoftware Delaware and MySoftware California to be necessary, desirable, or
expedient in order to clasify the intention of the parties hercto or to effect or facilitate the
purpose and intent of this Merger Agreement.

3.3 . Conditions to Merger. The obligations of the Constituent Corporations to effect
the transactions contemplated hereby is subject to satisfaction of the following counditions (any
or all of which may be waived by either of the Constituent Corporatiouns in its sole discretion
to the extent permitted by law):

o (a)  the Merger shall have been approved by the shareholders of MySortware
California in accordance with applicable provisions cf the General Corporation Law of the State
of Califomia; and

(b)  MySoftware Califomnia, as sole stockbolder of MySoftware Delaware, shall
have zpproved the Merger in accordance with the General Corporation Law of the State of
Dsalaware; and

() any and all consents, permits, authorizations, approvals, and orders
desmed in te sole discretion of MySoftware California to be material to consummation of the
Merger shall have been obiained.

3.4 Abandonment or Deferral. Atany time before the Effective Date, th_is Merger
Agreement may be terminated and the Merger may he abandoned by the Board of Directors of
cither MySoftware California or MySoftware Delaware of both, notwn'.hstar.xdmg the approval
of this Merger Agrecment by the shareholders of MySofiware California or MySoxiv{m
Delaware, or the consummation of the Merger may be deferred fora r‘w.ox';ablc period of time
if, in the opinion of the Boards of Directors of MySoftware Cahfqua and MySoftware
Delaware, such action would be in the best interest of such corporations. In .thc event of
termination of this Merger Agreement, this Merger Agreement shall become 'vmd afxé ot no
effect and there shall be o liability on the part of either Constituent Corporation or its Board
of Directors or shareholders with respect thereto, except that MySoftware California shall pay
all expenses incurred in connection with the Merger or in respect of this Merger Agreement oI

relating thereto.

3.5 Counterparts, In ocrder to facilitate the filing and recording of Qﬁs Merger
Agreement, the same may be executed in any number of counterparts, each of which shall be
deemed to be an original.
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IN WITNESS WHEREOF, this Merger Agreement, having first been duly approved by the
Board of Directors of MySoftware California and MySoftware Delaware, is hereby executed on

behalf of each said corporation and attested by their respective officers thereunto duly
authorized.

MYSOFTWARE, INC.
A California corporation

o D) P Mone

David P
Chief Exffunvc Officer

ATTEST:

—

Qu Y I
Michael H. Thoma

Secretary

MyYSOFTWARE MERGER COMPANY.
A Delaware corporation

Do) PMase

David P. Mans
Chief Executive Officer

\\;Dua Mo

Michaem . Thoma
Secretary

20397042 5
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MYSOFTWARE, INC.

OFFICERS' CERTIFICATE OF APPROVAL OF MERGER
&

The undersigned, David P. Mans and Michael H. Thoma, do hereby certify that:

1. They are the Chief Executive Officer and Secretary, respectively, of MySoftware,
Iric., a California corporation (the "Corporation").

2, The Agreement and Plan of Merger attached to this Certificate providing for the
merger of the Corporation, with and into MySoftware Merger Company, a Delaware
Corporation, was duly approved by the Board of Directors and by the shareholders of the
Corporation.

3. The Corporation has two authorized class of shares, designated Common Stock
and Preferred Stock. The total number of outstanding shares of Common Stock is Three Million
Two Hundred Eighteen Thousand Five Hundred Thirty (3,218,530). All outstanding shares of
stock were eatitled to vote on the inerger. No shares of Preferred Stock are outstand-

ing.

4. The termus of the Agreement and Plan of Merger were approved by the
Corporation by the vot: of the number of shares of Common Stock of the Corporation which
equaled or exceeded the vote required. The percentage vote required for such approval was
more than fifty percent (50%).

IN WITNESS WHEREOF, the undersigned have executed this Certificate this 15th day

of June 1995.

David P. Mans
Chief Executive Officer

Michael H. Thoma
Secretary

20515400 1
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Each of the undersigned declares under penalty of perjury that he has read the foregoing
Certificate and knows the contents thereof and that the same is true of his own knowledge.

Executed at Palo Alto, California on gms 15, 1995.

/ £

Daf¢d P. Maas
Chief Executive Officer

el b,

Michael H, Thoma
Secretary
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MYSOFTWARE MERGER COMPANY

OFFICERS’ CERTIFICATE OF APPROVAL OF MERGER

The undersigned, David P. Mans and Michael H. Thoma, do hereby certify that:

1. They are the Chief Executive Officer and Secretary, respectively, of MySoftware
Merger Compnay, a Delaware corporation (the "Corporation”).

2. The Agreement and Plan of Merger attached to this Certificate providing for the
merger of MySontware, Inc., a California corporation, with and into the Corporation, was duly
approved by the Board of Directors and by the Sole Stockholder of the Corporation.

3. The Corporation has two authorized class of shares, designated Common Stock
and Preferred Stock. The total number of outstanding shares of Common Stock is One Hundred
(100). No shares of Preferred Stock are outstanding. All outstanding shares of stock were

entitled to vote on the merger.

4. The terms of the Agreement and Pian of Merger were appmvefi by the
Corporation by the vote of the number of shares of Common Stock of the Corporation which
equaled or exceeded the vote required. The percentage vote required for such approval was

more than fifty percent (50%).

IN WITNESS WHEREOF, the undersigned have executed this Certificate this 15th day
of June, 1995.

David P. Mans
Chief Executive Officer

Ve ha [ U M —

Michael H, Thoma
Secretary

209154m 1
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Each of the undersigned declares under penalty of perjury that he has read the foregoing
Certificate and knows ihe conteats thereof and that the same is true of his own knowledge.

Executed at Palo Alto, California on June 15, 1995.

Daivd P. Mans
Chief Executive Officer

Michael H. Thoma
Secretary
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STATE OF CALIFORNIA

FRANCHISE TAX BOARD TAX CLEARANCE .
ro. Box sz CERTIFICATE

SACRAMENTO, CA 94257-0541

Decemder 15, 1995
EXPIRATION DATE: March 15, 1996

} .
COOLEY ET AL
¢ KIM MILLER
5 PALO ALTO SQ
3000 EL CAMINO REAL
"PALO ALTO CA 94305

ISSUED T0: NYSOFTHARE, INC.
Corporate Numbar 1417398 MIYXX

This is to certify that all taxes imposed undex'the Bank and
Corporation Tax Law on this corporation have been paid, assumed, or are
seocured by other means.

If a final return has not bhaeen filed, one should be filed within two months
and 15 days after the close of the month in which the dissolution or
withdrawl taKes place. If the corporation uas inactive, a statemaent to
that effect should be attached to tha tax foxms. All returns remain
subject to audit until the expiration of the normal statutery period.
Failure to file required returns may result in additional assessments.

A copy of this Tax Clearanca Certificate has been sent to tbo O0ffice of the
the Secretary of State. This original Tax Clearanca Certificate

nay be retained in the files of the corporation.

By the Ixpiration pate noted above, this coxrporation must have filed

the documents required by the Sacratary of State to dis:cl;:.ezt::di:?
ts nus: ba 4 :
or merge. Requasts for the appropriate dooumen
Office of tha Saecretary of State at 1500 11th Street, 3rd Ploor, Sacramento

CA. 95814, or by telephona.(916) 657-5Uu8.

: he required documants are not filed-uith
Koz i:etSec:azaxy of State prior to the Expiration
Date notad abovae, the corporation will remain
subject to the $il1ing raquiremenrts of the Bank
and Corporation Tax Law.

FRANCHISE TAY BOARD

By H. Hermansen
Special Audit Unit
Coxporation Audit Section
Telaphona (916) 8ys5-4124
coPY

em-- (o2 OMEK ol <™

%TRADEMARK’ g a A e YT —“en
REEL: 002257 FRAME: 0250




