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, ot . . STATE OF DELANARE
SECRETARY OF STATE
DIVISION OF CORRORATIONS
PILED 09:00 aM 11/20/2000
j@:» 001563636 ~ 2875430

THIRD AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

. OF
BLACK PEARL SOFTWARE, INC,

The undersigned, Lisa Hammitt and Donald M. Keller, J1., hereby certify that:

L They are the duly elected and acting President and Secretary, respectively, of
Black Pear! Software, Inc., a Delaware corpomtio_n.

2. The Certificate of Incorporation of this corporation was originally filed with the
Secretary of Stata of Delaware on March 24, 1998 under the name “Sfers, Inc.”

, 3. The Certificate of Incorporation of this corporation shal) be amended aud restated
to read in full as follows:

};@ “ARTICLE I

The name of this corporation is Black Pearl, Inc. (the “Carporation™).
' ARTICLE I

The address of the Corporation’s registered office in the State of Delaware is 15 E. North
Street, City of Dover, County of Kent. The name of its registered agent s such address is

Incorporating Services, Lid.
ARTICLE I

The pxpose of the Corporation is to engage in any lawful act or activity for which
corporations may be organized under the Delaware General Corporation Law.

ARTICLE IV

(A) Classeaof Stock- The Corporation is anthorized 10 issue two classes of stock 10
be designated, respectively, “Common Stock™ and “Brefermed Stock.™ The total number of shares
which the Corporation is authorized to issue is 58,254,260 shares, each with & per value of
$0.0001 per share. 40,000,000 shares shall be Common Stock and 18,254,260 shares shall be

Preferred Stock

® Ri The Preferred Stock

Rights. Prefercnees and Restrictions of Preferred Stock.
aythorized by this Third Amended and Restatad Certificate of Incorporation may be issued from
time to time in one or more series. The first series of Preferred Stock shall be designated

5435407
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‘ISeries A Preferred Stock™ and shall consist of 2,827,060 shares. The second series of Preferred
Stock shall be designated ¥Serics B Preferred Stock™ and shall consist of 5,577,200 shares. The
third series of Preferred Stock shall be designated “Seriea C Praferred Stock™ and shall consist of
9,850,000 shares. The rights, preferences, privileges, and restrictions granted to and imposed on
the Series A, Seties B and Series C Preferred Stock are as set forth below in this Article [V(B).

1.  Dividend Provisions.

(8)  The holders of shares of Series A, Serfes B and Series C Preferred
§tock shall be entitled to receive dividends, out of any assets legally avzilable therefor, prior and
in preference 1o any deslazation or payment of any dividend (payable other than in Commen
Stock or other securities and rights convertible into or entitling the holder thereof to receive,
directly or indirectly, additional shares of Common Stock of the Corporation) on the Common
Stock of the Corporation, at the rate of (a) $0.0449 per share per annum on each ourstanding
share of Series A Preferred Stock (as adjusted for any stock splits, stock dividends,
tecapitalizations or the like), (b) $0.160537 per share per annvm on each outstanding share of
Series B Preferred Stock (as adjusted for any stock splits, stock dividends, recapitalizations or the
like), and (c) $0.160537 per share per annum on each outstanding share of Sexies C Preferred
Stock (as adjusted for any stock splits, stock dividends, recapitalizations or the like), or, for each
such series of Preferred Stock, if greater (as deteymined on & per annum basis and on an as
converted basis for such sexies of Preferred Stock), an amount equaj to thar paid on any other
outstanding shares of this corporation, payable quarterly when, as and if declared by the Board of
Directors. Such dividends shall not be cumnlative.

(b)  Afier payment of such dividends, any additional dividends shall be
distributed among all holders of Common Stock and all holders of Series A, Series B and Series
C Prefersed Stock in proportion to the number of shares of Common Stock which would be held
by each such holder if all shares of Series A, Seties B and Series C Preferred Stock were
converted to Common Stock at the then effective conversion rate.

2.  Liquidadon.

(3)  Preference. In the event of any liquidation, dissolution or winding
up of the Corporation, either voluntary or involuntary, the holders of the Series A, Series B and
Series C Preferred Stock shall be entitled 1o receive, prior and in preference to any distribution of
any of the assews of the Corporation to the holders of Common Stock by reason of their
ownership thereof, an amount per share equal to (i) $0.449 per shate (as adjusted for any stock
splits, stock dividends, recapitalizations or the like) for each share of Series A Preferred Stock
then beld by thern, (ii) $1.60537 per share (as edjusted for any stock splits, stock dividends,
recapitalizations or the like) for each share of Series B Preferred Stock then held by them, and
(ii1) $1.60537 per share (as adjusted for any stock splits, stock dividends, recapitalizations or the
like) for each share of Series C Preferred Stock then held by them, plus, in each case, declared
but unpaid dividends. If, upon the occurrence of such cvent, the assets and funds thus distibuted
among the holders of the Series A, Series B end Series C Preferred Stock shall be {nsufficient to
permit the payment to such bolders of the full aforesaid preferential amounts, then the entire

0454334,07 -2-
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2 Liquidation Rights- Upon the ﬁqui;!aliop. dissolution_ﬁ?.w.inding up of
the Corporatian, the assets of the Corporation shall be distributed as provided in Section 2 of
Aricle IV(B). o

3. Redemption. The Common Stofkis not mdemable ‘ | i e '

4. VotingRights Each share of Commaia Stock'shall Eave the Tght 16 one
vote, and shall be entitled to notice of any stockholders® meeting in accardance with the bylaws
0§ the Corporation, and shall be entitied to vote upon such matters and i such manner as may be
provided by law. S '

ARTICLE YV

The Board of Directors of the Corporation is expressly suthorized to make, alta' or repeal
bylaws of the Corporation. . :

- ARTICLE VI

Elections of directors need not be by written ballot unless otherwise provided in the
Bylaws of the Corporation. :

ARTICLE VI

@ (A)  To the fullest extent penmitted by the Delaware General Corporation Law, as the
same exists or as may hereafter be ameuded, a director of the Corporation shal] not be personally
liable to the Corporation or its stackholders for monetary damages for breach of fiduciary duty as

@)  The Corporation shall indemmify to the fullest extent permitted by Jaw iny person
made or threatened to be made a paxty to ag astion or proceeding, Whether criminal, civil,
administrative or investigative, by reason of the fact that he, his testator or intestate i or was a
director or officer of the Cotporation or any predecessor of the Corporation, or sesves or served
atany other enterprise as a director or officer at the request of the Corporation ot any-predecessor
to the Corporation. '

(C)  Neither any amendment nor repeal of this Article VIJ, nior the adoption of any
provision of the Corporation*s Cextificate of Incorporation inconsistent with this Article VII,
shall eliminate or reduce the effect of this Article VII in respect of any smatter occurming, orany
aption or proceeding accruing or arising or that, buf for this Article VII, would pogrye or arise,
Prior to such amendment, repeal or adoption of an inconsistent provisioy.” s e

L

LTI
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9

The foregoing Amended and Restated Certificate of Incorporation has been duly adopted
by this cotporation’s Board af Directors and stockhalders in accordance with the applicable
provisions of Sections 228, 242 and 245 of the General Cormporation Law of the State of
Delaware. :

Exesuted at San Francisca, Californis, on the 20* day of November, 2000.

Lisa Pregident

Donald M. Keller, Ir., Secretary

@ SIGNATURE PAGE TO BLACK PEARL

AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
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The faregoing Amendad and Rastated Certificats of Incarporation has been duly sdopted
" by thig corporation’s Board of Directars and stockholders in accordance with the applicable
provisions of Sections 228, 242 and 245 of the General Corporation Law of the State of
Delaware.
Exccuted at San Francisco, Callfornia, on the 20 ¥ day of November, 2000,
Liza Hammiit, President
Donald , JT., Secretaxy

SIGNATURE PAGE TO BLACK PEARL
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
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