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UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

In re
Chapter 11

F & M DISTRIBUTORS, INC., Case No. 94-52115-S

Debtor. Honorable Walter Shapero

United States Bankruptcy Judge

Nt N e e e e

ORDER PURSUANT TO SECTIONS 363 AND 365 OF THE
BANKRUPTCY CODE AUTHORIZING SALE OF
CERTAIN ASSETS AND ASSUMPTION AND ASSIGNMENT
OF CERTAIN LEASES TO DRUG EMPORIUM, INC.

A hearing (the "Hearing") having been held on due
notice before the Court on November 3, 1995 upon the motion
of F & M Distributors, Inc., as debtor in possession
("FaM"), dated October 23, 1995 (the "Motion")' for an
order pursuant to gections 363 and 365 of title 11 of tuw

United States Code (the "Bankruptcy Code") authorizing tho

sale of certain assets and the assumption and assignment of

certain unexpired leases of real property to Drug EmpOriust,

Inc. or a subsidia thei;ﬁf whose obligations under the

leases will be guaranteed b$ Drug Emporium, Inc. ("Drug
A

Emporium") on the terms and conditions set forth in the

agreement dated October 20, 1995, as amended and as modified

on the record of the Hearing ("Agreement"); and it appearing

1 All defined terms not otherwise defined herein shall have the
meaning ascribed to same in the Motion.
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that notice of the Motion and the Hearing has been given in
accordance with the Court’s Case Management and Scheduling
Order dated February 9, 19895, as amended (the "CMAQO"), to
(i) the Office of the United States Trustee, (ii) attorneys
for the unsecured creditors’ committee appointed in this
chapter 11 case, (iii) each of the landlords of the affected
Stores, (iv) each of the creditors who have asserted liens
against the Assets, (v) Drug Emporium, and (vi) those
parties listed on the Special Service List annexed as an
exhibit to the CMAO; and F&M having given notice of the
Hearing to entities who had expressed an interest in the
Assets and it appearing that no other notice need be given;
and upon consideration of the Motion and the objections
interposed in respect thereof; and upon the record of the
Hearing and all of the other proceedings had before the

Court; and it appearing that the relief requested in the

Motion is in the best interests of F&M, its creditors and

all other parties in interest; and after due deliberation

and sufficient cause appearing therefor, it is
ORDERED that, pursuant to section 363(b) of the

Bankruptcy Code, FsM be, and it hereby is, authorized to

sell the Assets to Drug Emporium upon the terms and

; it i er
conditions set forth in the Agreement; and it is furth
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ORDERED that, subject to the consummation of the
Agreement and the satisfaction of the conditions set forth
in the Agreement with respect to the assumption and
assignment of the Leases, pursuant to section 365(f) of the
Bankruptcy Code, the assumption and assignment of the Leases
described in Exhibits A and C to the Agreement, to Drug
Empor%um be, and the same hereby is, approved in all
respects; provided, however, that Drug Emporium will incur
no obligation under any of the Leases described in Exhibit C
to the Agreement unless and until Drug Emporium, in its sole
discretion, within seventy-five days from the date of entry
of this Order, provides written notice to F&M and the
affected landlords of its intent to assume and accept an

assignment of any such Lease on the ninety-first day after

entry of this Order;}and it is further
ORDERED that pursuant to section 363 (f) of the
Bankruptcy Code, the gale of the Assets and the assumption

and assignment of the Leases to Drug Emporium shall be free

and clear of all liens, claims or encumbrances thereon

(collectively, the nLiens"), with any asserted Liens being

and attaching to the net proceeds of such sale

transferred
with the same force and effect and asserted priority as such

Liens had against the Assets, subject toO the rights, claims,

TRADEMARK
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defenses and objections, if any, of F&M and all interested
parties with respect to such Liens; and it is further

ORDERED that F&M be, and hereby is, authorized and
directed to execute and deliver such documents, and to take
and fully perform any and all actions, reasonably necessary
to implement and effectuate the sale of the Assets, the
assumption and assignment of the Leases and all of the other
transactions contemplated by the Agreement; and it is
further

ORDERED that, subject to the consummation of the
assumption and assignment of the Leases to Drug Emporium,
F&M shall pay to the landlords of each of the Leases assumed
and assigned to Drug Emporium (the "Landlords"), within five
business days after consummation of such assumption and
assignment, any and all amounts necessary to cure existing
defaults under the Leases pursuant to section 365(b) (1) of
the Bankruptcy Code; and it is further

ORDERED that the provisions of this Order shall be

self-executing and each and every federal, state or local

agency, department or governmental authority with regulatory

authority over bulk sales or sales of pharmaceutical

products be, and they hereby are, directed to accept this

Order as binding authority to consummate such sales and no

further approval, consents, l1icenses and the like of any

NYFS02. . .:111\44311\0003\2035\0RDO195H. 190 TRADEMARK
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such federal, state or local agency, department or govern-
mental authority are required to effectuate, consummate and
implement such sales; and it is further

ORDERED that the .Court shall retain jurisdiction
over any and all disputes arising under or otherwise relat-
ing to the comnstruction, performance and enforcement of the
terms and provisions of the Agreement and this Order and the
obligation of F&M to cure defaults under section 365 of the
Bankruptcy Code; and it is further

ORDERED that Drug Emporium is a good faith
purchaser entitled to the protection afforded by section
363 (m) of the Bankruptcy Code in the event of a reversal or
modification on appeal of this Order; and it is further

ORDERED that, other than with respect to the

Leases assigned to it, Drug Emporium shall not be liable for

any claims against F&M and shall have no successorship

liabilities whatsoever; and it is further

ORDERED that the terms of this Order and the

i i her
Agreement shall be binding upon F&M, its creditors and ot

' udin
parties in interest, and any Successors of Fs&M, incl g

se of
any trustee appointed in this case or any gubsequent ca

de;
rsM under chapter 7 or chapter 11 of the Bankruptcy CoO

and it is further

_\11144311\000312035\0RDO195W. 190 TRADEMARK
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ORDERED that all proceeds received from the
disposition of any collateral, other than inventory sold in
the ordinary course of business in accordance with customary
business terms, shall be deposited in a segregated account
at NBD Bank (the "Disposition Proceeds") and the Disposition
Proceeds shall be held in such segregated account until F&M
receives written consent by the Banks and the Creditors
Committee for distribution of the Disposition Proceeds or
entry of an order of the Court, after a hearing upon prior
notice of at least 24 hours to the Banks and the Creditors
Committee, approving distribution of the Disposition
Proceeds; and it is further

ORDERED that this Order is without prejudice to or
waiver of any rights of NBD Bank, as agent for the bank
group consisting of Bankamerica Business Credit, Inc.,

Comerica Bank, National City Bank, NBD Bank, The Northern

Trust Company and The Provident Bank (collectively, the

NYFSO2...:\11\4431 1\0003\2035\0RD0O195W. 190 TRADEMARK
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"Banks") or the Banks under the postpetition credit
agreement approved by order of the Court dated January 16,
1995 (the "DIP Order"), as amended or the DIP Order.

Dated: Detroit, Michigan
November __, 1985

NNy -3 1995 |
WALTER SHAPERO
United States Bankruptcy Judge

TRADEMARK
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BILL OF SALE

F & M Distributors, Inc., as Debtor-In-Possession ("Transferor"), in consideration of the
sum of Thirty-one million seven hundred ninety-nine thousand and 00/100 Dollars
($31,799,000.00) and other good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, pursuant to the order of the United States Bankruptcy Court for the
Eastern District of Michigan, Southern Division, In re F & M Distributors, Inc., debtor, Case
No. 94-52115-8, and, with respect to the transfer of prescription records, in reliance on the
status of -Transferee as set forth in paragraph 3.1 below, grants, sells, transfers, and delivers to
Drug Emporium of Michigan, Inc., a Delaware corporation ("Transferee"), the personal
property (the "Property") described on the addendum attached as Exhibit "A," subject to such

order and to the following:

1. TRANSFEROR’S REPRESENTATIONS AND WARRANTIES. Transferor
represents and warrants that :

1.1.  Except as set forth in section 1.3, it is the lawful owner of the Property;
and :

1.2.  The Property is transferred pursuant to 11 U.S.C.§363(b) and (f) free and
clear of all liens, claims, and encumbrances.

1.3  Notwithstanding anything herein to the contrary

1.3.1 With respect to the names "F&M" and "F&M Distributors”,
Transferor represents and warrants that it is entitled to use those
names where they are currently being used, which shall not be
read as having any right to exclude others from the use of those

names.

1.3.2 With respect to prescription records, Transferor is transferring

only possession of the records.

1.3.3 With respect to leased equipment set forth on ‘Exhibit B6
Transferor is transferring only possessiop for a period of up to
months from the effective date of this Bill of Sale.

is transferred to Transferee "a5-1S,

2. CONDITION OF PROPERTY. The Property on 1) as to the

where-is", with no representations and warranties (other than as set forth in secti

condition of the Property.

G:‘.WORK\DWVW\DRUGE'Z-&P .BOS
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3. COMPLIANCE WITH PRESCRIPTION TRANSFER LAWS.

3.1 By acceptance of this Bill of Sale, Transferee represents and warrants that,
pursuant to the Michigan Health Occupations Code, MCL 333.17752, it
is a pharmacist acting on behalf of the patients disclosed in the
prescription records and covenants it will preserve these records for five
(5) years from the date hereof.

3.2  Based on the Transferee’s representations set forth above, Transferor
represents and warrants that it has complied with all applicable laws
regarding the transfer of prescription records.

4. RESERVATION OF USE OF NAME. Transferor reserves the right to continue
to use the name "F&M" and "F&M Distributors" at its remaining stores for a period not to
exceed one (1) yvear from the effective date hereof, at which time the transfer of the names
"F&M" and "F&M Distributors” shall be complete.

This Bill of Sale is effective as of the 3rd day of November , 1995,

F & M Distributors, Inc.,
Debtor-In-Pgssession

By: /

Title: g y -~

STATE OF MICHIGAN )
)} SS:

COUNTY OF f{fi -~ A )

Before me, a Notary Public in and for said county and state, on the o day of

FZ A A Y 1996, personally appeared Pt i< .7’_?,//:'/,"’/;,;{%/_/_-{,,/» w h o

acknowledged the execution of the foregoing Bill of Sale, and who, having been duly sworn,
stated that the representations contained in it are true.

My Commission Expires:

Pl

. s ""[ . ’ /)
/e

Notary Public
S e A County, Michigan

Resident of

This instrument prepared by Robert L. Nicholson, Attorney at Law.

TRADEMARK
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Description of Personal Property
(Michigan Stores)

All of the Transferor’s rights in the name "F&M" and "F&M Distributors”, and all derivatives
thereof, and all personal property, (excluding Transferor’s interest in the leased property
described in Exhibit "B") inventory, equipment, fixtures and intangibles, including phone
numbers, prescription records, and any licenses to sell liquor products (but only to the extent
such licenses are transferable), at the following locations:

cop el nd ventory | 0 |
01 280 W. Nine Mile 1,004,000 981,000 0- 30,000
Ferndale, MI
02 30777 Gratiot Avenue 482,000 1,697,000 22,000 69,000
Roseville, MI '
03 1355 Eureka Road 359,000 1,245,000 22,000 67,000
Southgate, MI
05 13505 Middlebelt 258,000 1,519,000 8,000 82,000
Road Livonia, MI
06 2105 S. Telegraph 739,000 1,512,000 27,000 77,000
Road Bloomfield
Hills, MI
00
10 22200 Michigan 324,000 1,151,000 17,000 45,0
Avenue Dearborn, J
MI -
13 288 John R., Troy, 351,000 1,310,000 22,000 69,00
— H 52,000
16 20088 Southfield 147,000 1,291,000 12,000 ,
Road Southfield, MI
42,000
20 27690 VanDyke 313,000 1,298,000 13,000
Warren, MI
sy WA _
G-\WORK\DWVW\DRUGEOQ!P.CHT Exhibit "A" - 1
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- Purchase | Total . | Purchase | Grocery-
 Alogaton | brce | Allocaon
Fixtures and | Allocation | “Liquor *
Equipment * | Merchandise | Invens

* Store | Store Address
Number RN R

27 1260 Rochester Road 384,000 1,503,000 49,000
Rochester Hills, MI

46 1700 Dix Avenue 177,000 1,120,000 15,000 62,000
Lincoln Park, MI

75 31005 Orchard Lake 173,000 1,418,000 18,000 56,000

Road
Farmington Hills, MI

76 30100 Grand River 318,000 1,120,000 14,000 59,000
Avenue Farmington
Hills, MI

80 35715 Warren Road 209,000 1,157,000 14,000 72,000
Westland, MI i
105 14545 Racho Road 157,000 1,442,000 14,000 80,000
Taylor, Ml 4
106 18859 E. Nine Mile
Road Eastpointe, MI

115 3533 N. Woodward 665,000 1,253,000 24,000 61,000
Royal Oak, MI

119 35630 VanDyke
Sterling Heights, MI

TOTALS 6,423,000

363,000 1,720,000 38,000 71,000

-0- 1,175,000 40,000 69,000

23,912,000 352,000 1,112,000

* [ncludes building and lease value
#* Beer and wine only

G:\WORK\DWVW\DRUGEOQP.CHT Exhibit "A" - 2
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Description of Leased Property
' (Michigan Stores)

Leased property specifically includes:

Cash registers, scanners (both hand-held and flat-bed scanners)

.

L The register lanes

o The base units - electronic hand devices

o The main computer processor which would be located in the office (hard drives, keyboards and
monitors)

° At some locations, there might be a second computer located in the receiving area

o Printers, including label printers

o All the cabling that connects the above equipment together

Exhibit "B"

G:AWORK\DWVW\DRUGE01P.CHT
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BILL OF SALE

F & M Distributors, Inc., as Debtor-In-Possession (" i
, . -In-Possession ("Transferor"), in consideratio
er,llxc'jn sc;ffg;z;le 1211(1:1;1 g?/ 1(1)10 qulahrs ($10.00) and other good and valuable consideration therigcfetil;
which is hereby acknowledged, pursuant to the order ni
kno , of the Unit
gail;ltl;_rgpttcy (;ourtdfobr the Eastern District of Michigan, Southern Division, In I;cls eg ?Eiatlf/i
ibutors, Inc., debtor, Case No. 94-52115-8, and, with res ,

: : , , pect to the transfer of ipti
ge?)rds, in reliance on Fhe status of Transferee as set forth below, grants sellsr Otrfxfse;ecrrslpzog
( ;1 wlu’elgs to Drttg Empo_num, Inc., a Delaware corporation ("Transferee"), the pe,rsonal pro’ erI:

e "Property") described on the addendum attached as Exhibit "A," subject to such ordef ang

to the following:

1. TRANSFEROR’S REPRESENTATIONS
AND W,
represents and warrants that ARRANTIES.  Transferor

1.1.  Except as set forth i I it 1
X p orth in section 1.3, it is the lawful owner of the Property;

1.2.  The Property is transferred pursuant to 11 U.S.C.§363(b) and (f) free and
clear of all liens, claims, and encumbrances.

1.3  Notwithstanding anything herein to the contrary

1.3.1 With respect to the names "F&M" and "F&M Distributors”,
Transferor represents and warrants that it is entitled to use those
names where they are currently being used, which shall not be
read as having any right to exclude others from the use of those

names.

1.3.2 With respect to prescription records, Transferor is transferring

only possession of the records.

quipment set forth on Exhibit "B",
nly possession for a period of up to 6
of this Bill of Sale.

13.3 With respect to leased ¢
Trapsferor is transferring o
months from the effective date

TY. The Property is transferred to Transferee "as-is,

2. CONDITION OF PROPER
(other than as set forth in section 1) as to the

where-is", with no representations and warranties
condition of the Property.

COMPLIANCE WITH PRESCRIPTION TRANSFER LAWS.

L2

ansferee represents and warrants that,

of this Bill of Sale, Tr :
Maryland Health Occupalions Code,

3.1 By acceptance
le 12, Subtitle 5 of the

pursuant to Tit

G \WORK'RLNW\DRUGE23P BOS
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it is a health care provider which is acquiring the prescription records for
the sole purpose of treating the persons named in the records.

3.2 Based on the Transferee’s representations set forth above, Transferor
represents and warrants that it has complied with all applicable laws
regarding the transfer of prescription records.

4. RESERVATION OF USE OF NAME. Transferor reserves the right to continue
to use the name "F&M" and "F&M Distributors" at its remaining stores for a period not to
exceed one (1) year from the effective date hereof, at which time the transfer of the names

"F&M" and "F&M Distributors” shall be complete.

This Bill of Sale is effective as of the 3rd day of November _, 1995.

F & M Distributors, Inc.,
Debtor-In-Possession

By:

Title: ZW

STATE OF MICHIGAN )
) SS:

COUNTY OF Mgz t3 )

Before me, a Notary Public in and for said county and state, on the i\f e A
T A=

FEALAFEL Y 1996, personally appeared = -
day Of /"’-’/’/\ '//‘ /k / y N p ) s -
who acknowledged the execution of the foregoing Bill of Sale, and who, having been duly
sworn, stated that the representations contained in it are true.

-

My Commission Expires:

- . 77 vl & - " e
! Lile Notary Public

f
‘l// . .
Resident of /* .« County, Michigan

This instrument prepared by Robert L. Nicholson, Attorney at Law.
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Description of Personal Property
(Maryland Stores)

All of the Transferor’s rights in the name "F&M" and "F&M Distributors”, and all derivatives
thereof, and all personal property (excluding Transferor’s leased property described in Exhibit
"B" below) inventory, equipment, fixtures and intangibles, including phone numbers,
prescription records, and any licenses to sell liquor products (but only to the extent such licenses
are tranferable), at the following locations:

61 1403 Merritt Blvd., Dundalk, MD
| 62 7317 Ritchie Highway, Glen Burnie, MD
63 801 Goucher Blvd., Towson, MD
64 6501 Baltimore National Pike, Baltimore, MD
111 570 Baltimore Pike, Bel Air, MD
Exhibit "A"
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Description of Leased Property
(Marylapd Stores)

Leased property specifically includes:

Cash registers, scanners (both hand-held and flat-bed scanners)

°

o The register lanes

L The base units - electronic hand devices

° The main computer processor which would be located in the office (hard drives,
keyboards and monitors)

° At some locations, there might be a second computer located in the receiving area

] Printers, including label printers

. All the cabling that connects the above equipment together

Exhibit "B"

G:\WORK\RLNWA\DRUGEOZP.EXH
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