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A Law Corpacation
6500 Wilshire 81vd.
feve:;eezlxth Pé:a;oou (970 ' DEC X8 g f
o3 Angales, -
(213) 852-1000 LOS ANGELES ‘
’ SUPERIOP COURT |

1

2

3

4

Attorneys €or Plaintilf

S|| THE TOKAI BANK, LTD., LOS ANGELZS AGENCY
6

7

8

9

!
* SUPERIOR COQURT OF CALIFORNIA
| COUNTY OF LOS ANGELES

-
~ ©

THE TOKAI 3ANK, LTD., LOS
ANGELZS AGENCY, a California
corparation,

cxse w0 BC 117601

STIPULATION FOR DMMEDIATE
APPOINTMENT OF RECEIVER -
AND PRELIMINARY IRJUNCTION

croer. Tierson
Tas D, Yaf1s

e
“wob

Plaintifs,

[
-~

V.

[
(4]

DAX INDUSTRIES, INC., 8
Califocrnia cacporation; and
DOES 1 through 28, inclusive,

Havimpgornhie Praman
LOS AnUMLES, CALIWPOWA $0048

FRANDLEL & BHARE
« LAN CArRTuA tubn

Tarsrntad 1213t 0831000

SOLRM) Wi stuas umn b vany

4
o

e

-
~2

1 Defendants. .

-
w ™

dased, fater alia, upon tha dafault of defendant CAK

)
= O

Industries, Iac. (”DA*') on its oblligationa to Plaintiff The
Tokai 3ank, Ltd., Los Angelas Agency (“3ank") under the

[0 d
V)

Revolvinq Credit, Letter of Credit and Acceptance Agrsement

N
ot

datad August 17, 1987, and its amendments, and its obligations
24 ‘d
25

ts the Bank under the promissocy notes dated August 17, 1987,

and July 1, 13991, in the principal amounts of $14,000,000.00

28 ,
and $3.000,000.00, cespactively, which tha 3ank cantands have

27 . . .
an aggregate outstanding, unpasid principal balance of
28

-
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$4,392,479.50, the partiea hareto stipulate and agree as

followsa:
STIPULATION AND APCPQINTMENT QOF IJECFIVER

1. Michael D. Myers be, ind he is hereby appointed

Receiver in this action, subject to the conditien that bafore

‘entry upon his duties as a Receiver, he shall take the oath and

€ile a bond with a surety thareoa approved by this Court {n the

sum of $10,000.00 to secure the faithful performance of his

duties as the Racsiver.

2.  The 3ank shall file wizh the Court an undertaking

in the amount of $1,500.00.

3. DAX hereby wiives the statutory requirement that

thece be a hearing to confirm the appointment of the Receiver.

q{. The Raceiver may lummediately take possession of
the Bank's Collataeral, as defined below at paragraph 5(b), with

all the éowers and rasponsibilities as set forth herein.

'

% ' ' B T
$. The Receiver shall have the following powers and
responsibilities:

(a) The Recaiver shall be authorized and enmpowered to

-

~1- TRADEMARK
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®: o
enter, gain access and take possession of DAK's business
premisas lacated at 8200 Remmet Avcnue,~C|naqa Pirk,
Califocrnia, and any othaer iocatians from where DAX coanduc:s

business ("DAK Business Premises®).

(b). The Receiver shall be suthorized to seize, take

gossass#ion, mamage, control and collect the Bank's collateral,

‘imciﬂd%Nq. but not limited to, all trademarks, all tradenames,

4

31l customer lists, all accouats receivable, all existing ot

after-acquired inventory. all equipment, all fixtures, all

chattel paper and general intangibles, monies Gus or to become

L due thereunder, and .all products and proceeds, lacluding.

‘idau:nnCl proceeds, with respect to the foregoing

(fCallabntal‘). whather i{n the possession of DAX, its agents,

dtﬁimurs. dizectors, and/or smployees ot any other parson,

(d) The Receiver shall further be authorized ko take
possession of all the books and cecords relatiang to the Bank's
Collatsral, wherever locstad, as the Receiver deems necassarcy
for the pzogef administzation and liquidatiom of the
Receivership -stata:”but the books and records shall be made

avallable to DAK as is reasonably necessary.

(e) The Receiver shall be authorized to liquidate all
of the 3ank's Collateral, and at the Racelver's discretion,
complets the grocessing, preparing, recoaditioning, and/or sale

of said_Collate:al, and izcur the expenses necassary €o

3=
: TRADEMARK
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preserve, praotect and carry out the tcreqo’!:. Ia conne;tfon
with the Receiver’'s sale of any or all of the Collataral, the
Raceiver is authorized to sell the Collataral to thae public *as
is* and with all faults, without any represantations oc
wacranties, without seeking court approval and without
providing statutocy notification to the parties and public.
Consaequently, DAKX hereby waives tha statutory requirements set
forth in sectiona 368.5 Ina ZDI.SID,';L*_AQQ*, of the
Califorania Code of Civil Procedure, that the Receiver provide
notification of agd obtain court approval for the sale(s) of

the 3ank's Collatersl.

(f) The Receiver is authorized and empowered with the
right te executs and prepare all documents and to perform all

acts, either in the name of the defendants, as it is

applicable, or ia the aﬂéaiva:'s own name, which ara necessary
or incidental to preserviang, protectiaq, managiang, controlling

and/or liquidsting the property of the Receivership estitg.

(¢g) The Recsiver is sautharized and empowarad with the
cight to demand, collect and receive all monies, funds and

payments arising:fzom the Bank's Collateral.

(h) The Receiver may in his sole discretion, opinion
and judqgment contact each of the accounts receivabla debtors of
DAX ("Accounts Receivable Debtors®) in order to advise them to

send any and all payments dicectly to the Receiver.

-‘-

- k.
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(i) The Receiver shall take possession of all bdank
accounts of DAK wherever loéatud. save and except for two
accounts held in trust by DAX's bankruptcy counsel, ona of
which contains the proceeds of preference action recovariss and
one of which containa aﬁgtoximateli $179,000 rapresenting a
portion of DAX's settlement with Borland. Thae Receiver shall
teceive possesaion of any money on daposit in said bank

dccounts, and the receipt by the Receiver for said funds shall

.discha:qe said dank from further responsibility for sccounting

to said account holder for funds which the Ieceiver shall give

his recaipe.

(i) The Receiver is authorized to amploy servants,
agents, employees, liquidators, auctioneers, appraisers,
guards, clarcks, accaunéants, attornsys and management
consultants to administer the Receivership estate and to
protect the 3ank's Caollateral as he shall deem it necessary:. to
purchase materials, supplies and services and to pay therefore
at the usual cats énd prices out of funds that shall come iato
his possession; to pay the reasonable value of said servicas
out Qt the proceeds of the estate; to compromise debts of the
business and to do all things and to incur only those
obligations ordinarily iacurred in connection with the
operation of similar businesses and enterprises and that 20
risk or obligatioa incurraed by said Recsiver shall he at
personal risk or obligation dt the Receiver, But shall be the

risk or obligation of the Rec=ivership estate.

-5- . ~ TRADEMARK
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2 (k) If there i3 iasufficient insu:lgc- coverage on
3| the Bank's Collateral, i* is hareby ordered that the Recaiver
4/l shall have thizty (30) warking days ta procure said {nsurance

Savanisanits 2rvun
LUOS ANGELES, CALIFONMA WOO4S

Tdidrsstond $313) 082-0000

on the 3ank's Collateral, provided the Receiver has funds
available to do so, and during said period, said eceiver shall
not be personally responsible for claims arising or far the

procurement of insurance.

(1) - The monles coming into possession of tha Racasiver

pursuant tg hisvliquidation of the Bank's Collateral, and not

121 expended for any af the purposes hareln authorized, may be

turned over to the Bank for the payment of DAK's obligations to .

the Bank sued upon in the Complaint, without further orders of

this Cour:, at tha Receiver's sole discretion.

(m) The Recsiver is empowered to establish bank
accounts at any bank tha Raceiver daems appropriate for the
deposit of monies and funds éallnc:nd and recaived ia
connection with Bis administzation of the Receivership estate,

provided that all funds on deposit are insured by an agency of

the United Statfs Goverament.

(n) The Recaiver is authocrized to institute sncillary
proceedings ia this State or other States as is necessary &9

obtaia possession and control of any propecty orc asset of the

defendants, and the Receiver may engage the sacvices of counsel

TRADEMARK
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{f necassary. The Raceiver may pay for such services from the

funds of the Receivarship aestate.

(0) To the extent feasible, the Receiver shall,
within thirty (30) days of his qualification hersunder, file in.
this action aa iaventory of all property of which hq shall have
taken possession pursusnt to this Order aad shall file peciecdic

accountings thereafter. )

. (p) The Raceiver shall prepare periodic interim
statgmants raflacting the Recelver's fees and administrative
costs and expenses incurred €for said period in the operatica
aﬁa ;dmiai:t:ation of the Receivershlp estate. Upon completion
of an interim statement, and the mailing of said statement to
the parties ctespective attorneys of record or any other
designated personal agent, the Receiver shall pay from the
estate funds, if any, the amount of said statemant. Despite
the periodic statement of Receiver's fees and administrative
axpensaes, such fees and expenses shall be submitted to the
Court for its approval and confirmaticn, in the form of elfther
] notice& interim requaest for fees, stipulation among the
parties or Receiver's final account and report.

(q) The Receiver, or any party to this action, may
from time to time, and on due notice to all parties, make
application to this Court for further orders instructiang said

Receiver.

-
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®
SRELIMINARY INJUNCTION

6. The following pceliminary injunction shall

immediately issue as to DAK:

(a) DAK, and its officers, directors, agents,
servants, and employees, |pd all persons or entities acting
under, ocr in concert with it, or for it, are occrdered to do the
Eol;awinq and are restrained and enjoined £fzom engaging ia, or
performing, dicectly or indirectly, any or all of the !ollowiﬁg

acets:

(i) Intecfering, hindering oc molesting in
any way whatsoever the Racaiver ia the performance of
the Receiver's dutias herein described and in the

performancs of any dutiss incident therzato;

(il) Traasfercring, directly oz indirectly, any
interaat b? sale, shipment of goods, pledge, grant of
sacurity interest, assiqumeat, invoics or encumbering

in any manner the 3ank's Collataral, aand all proceeds

and products thereof;

(iii) Moving the physical location of the
Bank's Collateral, and all proceeds and products

theceof, from any of the DAK Business Premises or any

location whatsoever;

-a- TRADEMARK -
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(iv) Transfecring, concsaliaqg, destroying,
defacing or altering any of DAX's books and recards

relating to the Bank's Collataral;

(v) Diverting in any way any of the proceeds
from “he Bank s Collateral;

(vi). DAK shall immediately upon recaipt
turnover to the Receiver all mail celatiag ta tte

Collataral;

(vii) Tailing or rafusing to immediately turn
over to the Receiver all monies, checks, funds or
groceeds relating to the Bank's Collateral and
belonging to or for the benefit of DAX, and all hooks
and raecords of DAK ralatiang to the Bank's Collateral;

(viii) DAX shall notify the Receiver upon the
Receiver taking possession of the Bank's Collatweral
vhether or not there is sufficient iasurance coverage
on the Bank's Collatersl. If sufficleat {nsurance
does eiist or is entirely unnecessary, the Defandants
shall be cesponsible and are hereby ordered to name
the Receiver as an additional insured on Ehe policies
of iasurance for the'geziod that the Receivershiz

shall be in posmsession of the Bank's Collataral;

-9- TRADEMARK
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1
2 (ix) Furthermore, the Bank and {ts officers,
3 employaes and igents shall have immediate iccess to
4 all the DAX Business Premises and the books and
S records of the foregoing {n the Receiver's possession,
6 to enable the Bank to raview and inapact {ts
? Collateral for the purposes of accounting and
8 appraisal. '
9
10| pated: IJ'LS_ , 1394 FRANDZEL & SHARE
o A Law Corporation
ou GARY O. CARIS
"' F-. I..'R CSATO
gg 12 HENRY G.—
‘ ;13
N 51' By:
Th 4 PHTER CSATO
s Agtorneys for Plaintiff
5] 18 TOKAL BANK, LTD., LOS
S H ANGELZS AGENCY :
$: 16
. p—
317 patea: /&A , 199¢ LEVENE & EISENBERG,
18 / a Professional corporation
19
20| By
Attorneys for DAX N
21 Industries, Inc. __——~="]
22 !
23
24
2§
28
27
28
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Pursuant to the parties' Stipulation, IT IS SO ORDERED.

Datad:

HGW:pbw/eam
ZHW, 5047

LYA .

RECEAT R Bty

-11-
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