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Eas

- Delaware

The First State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF "GENESOFT, INC.", CHANGING
1Ts NAME FROM "GENESOFT, INC." TO "GENESOFT PHARMACEUTICALS,
INC.", FILED IN THIS OFFICE ON THE TWENTIETH DAY OF SEPTEMBER,
A.D. 2002, AT 9 O'CLOCK A.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

KENT COUNTY RECORDER OF DEEDS.

Harriet Smith Windsor, Secretary of State

AUTHENTICATION: 1995480

2784613 8100

020587732 DATE: 09-23-02
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STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS

FILED 09:00 AM 09/20/2002
020587732 — 2784613

SIXTH AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF

GENESOFT, INC.

David B. Singer hereby certifies that:

: FIRST: He is the duly electced and acting Chief Executive Officer of
GeneSoft, Inc., a Delaware corporation (the “Corporation™).

SECOND:  The orginal Certificate of Incorporation of the Corporation was
filed with the Secretary of State of Delaware on August 12, 1997. The original name of the
Company was GeneSoft Pharmaceuticals, Inc.

THIRD: The Certificate of Amendment changing the name of the
Corporation to GeneSoft, Inc. was filed with the Secretary of State of Delaware on May 21,
1998.

FOURTH: By vote of the Board of Directors of the Corporation a resolution
was adopted, pursuant to Sections 242 and 245 of the General Corporation Law of the State of
Delaware, setting forth an amendment to the Certificate of Incorporation of the Corporation and
declaring said amendment to be advisable. The stockholders of the Corporation duly approved
said proposed amendment by written consent in accordance with Sections 228, 242 and 245 of
the General Corporation Law of the State of Delaware, and prompt written notice of the taking of
the action without a meeting by less than unanimous written consent has been given in
accordance with Section 228(d) to the stockholders who did not consent in writing.

FIFTH: The Fifth Amended and Restated Certificate of Incorporation of
the Corporation is hereby amcnded and restated to read in its entirety as follows:

Article I
The name of the Corporation is GeneSoft Pharmaceuticals, Inc.
Article IT

The purpose of the Corporation is to engage in any lawful act or activity for
which a Corporation may be organized under the Delaware General Corporation Law.

Article ITI
The address of the registered office of the Corporation in the State of Delaware is

15 E. North Street, in the City of Dover, County of Kent. The name of its registered agent at
such address is Incorporating Services, Ltd.

'GDSVF&IDA54040vS
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Article TV

A Classes of Stock. This Corporation is authorized to issue two classes of stock, to
be designated respectively preferred stock (“Preferred Stock™) and common stock (“Commsm
Stock™). The total number of shares of Common Stock this Corporation shall have the authority
to issue is Thirty Eight Million Nine Hundred Fifty Thousand (38,950,000). The total number of
shares of Preferred Stock this Corporation shall have the authority to issue is Twenty Four
Million Nine Hundred Seventy Five Thousand (24,975,000), Five Million Four Hundred Twepty
Five Thousand (5,425,000) shares shall be desighated Series A Preferred Stock, Six Million
(6,000,000) shares shall be designated Serics B Preferred Stock, Six Million and Si?c Hundx“ed
Thousand (6,600,000) shares shall be designated Series C Preferred Stock, Five Million Nine
Hundred Fifty Thousand (5,950,000} shares shall be designated Series D Preferred Stock and
One Million (1,000,000} shares shall be designated Series 1 Preferred Stock. The Preferred
Stock and the Common Stock shall each have a par value of $0.0001.

B. Rights, Preferenc d jctions fe tack.

The powers, preferences, rights, restrictions, and other matters relating to the
Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock, Series D Preferred
Stock and Series 1 Preferred Stock are as follows:

1. Dividends an n-Liquidating Distributions.

a. The holders of the Series A Preferred Stock, Series B Preferred
Stock, Series C Preferred Stock and Senies D Preferred Stock shall be entitled to receive
dividends at the rate of 8% of the Original Series A Purchase Price, the Original Series B
Purchase Price, the Original Series C Purchase Price or the Original Series D Purchase Price (as
defined in Section 2.a. below) per share, as the casc may be, per annum, and the holders of the
Scries 1 Preferred Stock shall be entitled to reccive dividends at the rate of $0.24 per share per
annmum (adjusted for any combinations, consolidations, stock splits, or stock distobutions or
dividends or the like with respect to such shares), in each case payable out of funds legally
available therefor. Such dividends shall be payable only when, as, and if declared by the Board
of Directors and shall be non-cumulative.

No dividends (other than those payable solely in the Common Stock of the
Corporation) shall be paid on any Cammon Stock of the Corporation during any fiscal year of
the Corporation until dividends required to be paid by this Section 1 on the Series A Preferred
Stock, Scries B Preferred Stock, Series C Preferrcd Stock, Series D Preferred Stock and Series 1
Preferred Stock shall have been paid or declared and set apart during that fiscal year and any
prior year in which dividends accumulated but remain unpaid.

No right shall accrue to holders of shares of Series A Preferred Stock, Senes B
Preferred Stock, Senes C Preferred Stock, Series D Preferred Stock or Series 1 Preferred Stock
by reason of the fact that dividends on said shares are not declared in any prior year, nor shall
any unpatd dividend bear or accrue any interest.

) b. In the cvent the Corporation shall declare a distribution payable in
securitics of other persons, evidences of indebtedness issued by the Corporation or other persous,

WDSVFRH#434040~ S
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assets (cxcluding cash dividends) or options or rights to purchase any such securities or
evidences of indebtedness, then, in each such case the holders of the Series A Preferred Stock,
Series B Preferred Stock, Series C Preferred Stock, Series D Preferred Stock and Series 1
Preferred Stock shail be entitled to a proportionate share of any such distribution as though the
holders of the Series A Preferred Stock, Series B Preferred Stock, Senes C Preferred Stock,
Series D Preferred Stock and Series 1 Preferred Stock were the holders of the number of shares
of Common Stock of the Corporation into which their respective shares of Senies A Preferrced
Stock, Serics B Preferred Stock, Series C Preferred Stock, Series D Preferred Stock and Series 1
Preferred Stock are convertible as of the record date fixed for the determination of the holders of
Common Stock of the Corporation entitled to receive such distribution.

c. After the holders of the Series A Preferred, Scries B Preferred
Stock, Series C Preferred Stock, Series D Preferred Stock and Series 1 Preferred Stock have
received their dividend preference as sct forth above, any additional dividends or distributions
declared by the Board of Directors out of funds legally available therefor shall be distributed
among all holders of Common Stock, together with holders of Series A Preferred Stock, Series B
Preferred Stock, Serics C Preferred Stock, Series D Preferred Stock and Series 1 Preferred Stock,
pari passu, in proportion to the number of shares of Common Stock into which their respective
shares of Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock, Series D
Preferred Stock and Series 1 Preferred Stock are convertible as of the record date fixed for
determining those entitled to receive such distribution.

2. Liqujdation Prefergnce.

a. In the event of any liquidation, dissolution or winding up of the
Corporation, whether voluntary or involuntary, the holders of the Series D Preferred Stock shall
be entitled to receive, prior and in preference to any distribution of any of the assets or surplus
funds of the Corporation available for distribution to its stockholders, whether from capital,
surplus, eamings or otherwise to the holders of the Senes A Preferred Stock, Series B Preferred
Stock, Series C Preferred Stock, Series 1 Preferred Stock, Common Stock or any other equity
security of the Corporation, by reason of their ownership of such stock, the amount of $4.00 per
share (the “Series D Original Purchase Price™) for cach share of Series D Preferred Stock then
held by them (adjusted for any combinations, consolidations, stock splits, or stock distnibutions
or dividends or the like with respect to sich shares) plus any declared but unpaid dividends on
such share (such swm being referred to herein as the “Scries D Liquidation Value™). If upon the
occurrence of such cvent, the assets and funds thus distributed among the holders of the Series D
Prcferred Stock shall be insufficient to permit the payment to such holders of the full aforesaid
preferential amounts, then the entire assets and funds of the Corporation legally available for
distribution shall be distributed among the holders of the Series D Preferred Stock in proportion
to the amount of such stock owned by each such holder.

b. Upon completion of the distribution required by subscction (a) of
this Section 2, the holders of the Series A Preferred Stock, Series B Preferred Stock and Seres C
Preferred Stock shall be entitled to receive, prior and in preference to any distribution of any of
the assets or surplus funds of the Corporation available for distribution to its stockholders,
whether from capital, surplus, camings, or otherwise to the holders of the Series 1 Preferred
Stock, Common Stock or any other equity security of the Corporation, by reason of their

GDSVI&HNa54040vS
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ownership of such stock, (i) the amount of $1.00 per share (the “Series A Original Purchase
Pricc”) for each share of Serics A Preferred Stock then held by them (adjusted for any
combinations, consolidations, stock splits, or stock distributions or dividends or the like with
respect to such shares) plus any declared but unpaid dividends on such share (such sum being
referred to herein as the “Series A Liquidation Value”), (ii) the amount of $2.50 per share (the
**Series B Original Purchase Pricc™) for cach share of Series B Preferred Stock then held by them
(adjusted for any combinations, consolidations, stock splits, or stock distnibutions or dividends or
the like with respect to such shares) plus any declared but unpaid dividends on such share (such
sum belug referred to herein as the “Series B Liquidation Value™) and (iii) the amount of $5.00
per share (the “Series C Original Purchase Pnce™) for each share of Series C Preferred Stock
then held by them (adjusted for any combinations, consolidations, stock splits, or stock
distributions or dividends or the like with respect to such shares) plus any declared but unpaid
dividend on such sharcs (such sum being referred to herein as “Series C Liquidation Value™). If
upon the occurrence of such event, the assets and funds thus distributed among the holders of the
Serics A Preferred Stock, Series B Preferred Stock and Series C Preferred Stock shall be
insufficient to permit the payment to such holders of the full aforesaid preferential amounts, then,
the entire assets and funds of this Corporation legally available for distribution shall be
distributed among the holders of the Series A Preferred Stock, Series B Preferred Stock and
Series C Preferred Stock in proportion to the full Series A Liquidation Value, Series B
Liquidation Value and Series C Liquidation Value each such holder is otherwise entitled to
receive in accordance with the preceding sentence.

c. Upon completion of the distributions required by subsections (a)
and (b) of this Section 2, the holders of the Series | Preferred Stock shall be entitled to receive,
prior and in preference to any distribution of any of the assets or surplus finds of the Corporation
available for distribution to its stockholders, whether from capital, surplus, earnings, or otherwise
to the holders of Common Stock or any other equity security of the Corporation, by reason of
their ownership of such stock, the amount of $1.50 per share for each shave of Series 1 Preferred
Stock then held by them (adjusted for any combinations, consolidations, stock splits, or stock
distributions or dividends or the like with respect to such shares) plus any declared but unpaid
dividends on such share (such sum being referred to herein as the “Series 1 Liquidation Value™).
If upon the occutrence of such cvent, the assets and fiunds thus distributed among the holders of
the Series 1 Preferred Stock shall be insufficient to permit the payment to such holders of the full
aforesaid preferential amounts, then, the entire assets and funds of this Corporation legally
available for distribution shall be distributed among the holders of the Series 1 Preferred Stoek in
proportion to the full Series 1 Liquidation Vatuc each such holder is otherwise entitled to reccive
in accordance with the preceding sentence.

d Upon the completion of the distributions required by subsections
(2). (b) and (c) of this Section2, the remaining assets of this Corporation available for
distribution to stockholders shall be distributed among the holders of Series A Preferred Stoek,
Series 1 Preferred Stock and Commeon Stock pro rata based on the number of shares of Common
Stock held by each (assuming full conversion of all such Series A Preferred Stock and Series 1
Prefesred Stock) until with respect to the holders of Series A Preferyed Stock and the holders of
Serics 1 Preferrcd Stock, such holders shall have received an aggregate of $2.50 per share and
$3.00 pcr share, respectively (adjusted for any combinations, consolidations, stock splits, or
stock distributions or dividends or the like with respect to such shares) (including amounts paid
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pursuant to subsection (b) and (c) of this Section 2, as applicable); thereafter, if assets remain in
this Corporation, the holders of the Common Stock of this Corporation shall receive all of the
remaining assets of this Corporation pro rata based on the number of shares of Common Stock
heid by each.

c. For purposes of this Section 2, (i) any acquisition of the
Corporation by means of merger or other form of corporate reorganization in which outstanding
shares of the Corporation are exchanged for securities or other consideration issued, or cansed to
be issucd, by the acquiring corporation or its subsidiary (other than a mere reincorporation
transaction) and pursuant to which the holders of the outstanding voting securities of the
Corporation as constituted immediately prior to such consolidation, merger or other transaction
fail to hold equity securitics representing a majority of the voting power of the Corporation or
surviving entity immediately following such consolidation, merger or other transaction or (ii) a
sale of all or substantially all of the assets of the Corporation, shall be treated as a liquidation,
dissolution or winding up of the Corporation and shall entitle the holders of Preferred Stock to
receive at the closing in cash, securitics or other property (valued as provided in Section 2(f)
below) amounts as specified in Sections 2(a), 2(b), 2(c) and 2{d) above.

f. Whenever the distribution provided for in this Section 2 shall be
payable in sccurities or property other than cash, the value of such distribution shall be the fair
market value of such securities or other property as determined in good faith by the Board of
Directors.

3. Redemption. The Series A Preferred Stock, Senes B Preferred Stock,
Series C Preferred Stock, Series D Preferred Stock and Series 1 Preferred Stock shall not be
redeemable at the option of the holder.

4. Conversion. The holders of the Preferred Stock shall have conversion
rights as follows (the “Conversion Rights”):

a. Ri to Convert.

. (1) Each share of Series A Prcferred Stock, Series B Preferred
Stock, Series C Preferred Stock, Series D Preferred Stock and Series 1 Preferred Stock shall be
convertible, at the option of the holder thereof, at any time after the date of issuance of such
share at the office of the Corporation or any transfer agent for such stock, into such number of
fully paid and nonassessable shares of Common Stock as is determinced by dividing $1.00, in the
case of the Series A Preferred Stock, $2.50, in the case of the Series B Preferred Stock, $5.00, in
the case of the Series C Preferred Stock, $4.00, in the case of the Series D Preferred Stock, or
$3.00, in the case of the Series 1 Preferred Stock (in each case as adjusted for any combinations,
consolidations, stock splits, or stock distributions or dividends or the like) by the applicable
Senies A Conversion Price, the applicable Series B Conversion Price, the applicable Series C
Conversion Price, the applicablc SeriesD Conversion Price or the applicable Series 1
Conversion Price, as the case may be, In effect on the date the certificate is surrendered for
conversion. The initial “Series A Conversion Price™ for the Series A Prcferred Stock shall be
$1.00. The initial “Series B Conversion Price” for the Series B Preferred Stock shall be $2.50.
The initial “Series C Conversion Price” for Series C Proferred Stock shall be $4.79617. The
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initial “Serics D Conversion Price” for Series D Preferred Stock shall be $4.00. The initial
“Series 1 Conversion Price” for Series 1 Preferred Stock shall be $3.00. The initial Series A
Conversion Price, the initial Serics B Conversion Price, the initial Series C Conversion Price, the
initial Series D Conversion Price and the initial Series 1 Conversion Price shall be subject to
adjustment as hereinafter provided. No amount shall be payable by a stockholder in respect of
the conversion of any share of Preferred Stock.

(iiy  Automatic Copversion. Each share of Series A Preferred
Stock, Series B Preferred Stock, Scries C Preferred Stock, Series D Preferred Stock and Serics 1
Preferred Stock shall automatically be converted into shares of Common Stock at the then
effective Series A Conversion Price, the then effective Series B Conversion Price, the then
effective Series C Conversion Price, the then effective Series D Conversion Price or ‘the then
effective Series 1 Conversion Price immediately upon the earlier of (i) the date specified by
written consent or agreement of holders of at least two-thirds (2/3) of thc shares of Series A
Preferred Stock, Series B Preferred Stock, Series C Preferred Stock, Series D Preferred Stock
and Series 1 Preferred Stock (voting together as a single class on an as converted basis) then
outstanding, or (ii) immediately upon the closing of the sale of the Corporation’s Common Stock
in a firm commitment, underwritten public offering registered under the Securities Act of 1933,
as amended (the “Securities Act”), at a public offering price (prior to undexwriters’ discounts and
offenng expenses) equal to or exceeding $5.00 per share (adjusted for any combinations,
consolidations, stock splits, or stock distributions or dividends or the like with respect to such
shares), and the aggregate proceeds to the Corporation (before deduction for underwriters’
discounts and offering expenses) equal to or exceeding $15,000,000.

b. Mechanics of Conversion.

@) Before any holder of Series A Preferred Stock, Series B
Preferred Stock, Series C Preferred Stock, Series D Preferred Stock or Series 1 Preferred Stock
shall be entitled to convert the same into shares of Common Stock, he, she or it shall surrender
the certificate or certificates therefor, duly endorsed, at the office of this Corporation or of any
transfer agent for the Series A Preferred Stock, Series B Preferred Stock, Series C Preferred
Stock, Series D Preferred Stock or Series 1 Preferred Stock and shall give written notice to this
Corporation at its principal corporate office of the election to convert the same and shall state
therein the namc or names in which the certificate or certificates for shares of Common Stock are
to be issued. This Corporation shall, as soon as practicable thereafter, issue and deliver at such
office to such holder of Scries A Preferred Stock, Series B Preferred Stock, Senes C Preferred
Stock, Series D Preferred Stock or Series 1 Prefarred Stock, or to the nominee or nominees of
such holder, a certificate or certificatcs for the number of shares of Common Stock to which such
holder shall be cntitled as aforesaid. Such conversion shall be deemed to have been made
immediately prior to the close of business on the date of such surrender of the shares of Series A
Preferred Stock, Series B Preferred Stock, Series C Preferred Stock, Series D Preferred Stock or
Series 1 Preferred Stock to be converted, and the person or persons entitled to recsive the shares
of Common Stock issuable upon such conversion shall be treated for al purposes as the record
holder or holders of such shares of Common Stock as of such date,

(i)  If the conversion is in connection with an underwritten
offering of securities registered pursuant to the Securities Act, the conversion may, at the option
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of any holder tendering Series A Prefcrred Stock, Serics B Preferred Stock, Series C Preferred
Stock, Series D Preferred Stock or Series 1 Preferred Stock for conversion, be conditioned upon
the closing with the underwriters of the sale of securities pursuant to such offering, in which
gvent the person(s) entitled to receive the Common Stock upon conversion of the Series A
Preferred Stock, Series B Preferred Stock, Series C Preferred Stock, Series D Preferred Stock or
Series 1 Preferred Stock, as applicable, shall not be deemed to have converted such Series A
Preferred Stock, Sertes B Preferred Stock, Series C Preferred Stock, Series D Preferred Stock or
Series 1 Preferred Stock until immmediately prior to the closing of such sale of securitics. A
holder electing to condition his, her or its conversion pursuant to this Section 4(b)(ii) must
provide written notice of such election along with its endorsed certificate.

c. Copversion Price Adjustments of Serics A Preferred Stock,
ScriesB_P. 1o iesC P d ics D Preferred Stock and Series 1
Preferred Stock for Certain Dilutive Issuapces, Splits and Combinations. The respective

Series A, Series B, Series C, Series D and Series 1 Conversion Price shall be subject to
adjustment from time to timc as follows:

(i)(A) If the Corporation shall issue after the date of first issuance
of shares of Series 1 Preferred Stock (the “Purchase Date™), any Additional Stock (as defined
below) without consideration or for a consideration per share less than the respective Conversion
Price for such series in effect immcdiately prior to the issuance of such Additional Stock, the
Series A Conversion Price, the Series B Conversion Price, the Series C Conversion Pnce, the
Series D Conversion Pricc or the Series 1 Conversion Price in effect immediately prior to each
such issuance shall forthwith (except as otherwise provided in this clause) be adjusted 1o a price
determined by multiplying such Series A Conversion Price, Series B Conversion Price, Series C
Conversion Price, Series D Conversion Price or Series 1 Conversion Price by a fraction, the
numerator of which shall be the number of shares of Common Stock outstanding immediately
prior to such issuance plus the number of shares of Common Stock that the aggregatc
consideration received by the Corporation for such issuance would purchase at such Series A
Conversion Price, Series B Conversion Price, Series C Conversion Price, Series D Conversion
Price or Series 1 Conversion Price, as the case may be; and the denominator of which shall be
the number of shares of Common Stock outstanding immediately prior to such issuance plus the
number of shares of such Additional Stock. For the purpose of the above calculation, the number
of shares of Common Stock outstanding immediately prior to such issuance shall be caleulared
on a fully diluted basis, as if all shares of stock or convertible or exchangeable securitics had
been fully converted or exchanged into shares of Common Stock and any outstanding warrants,
options or other rights for the purchase of shares of stock or convertible or exchangeable
securities had been fully exercised (and the resulting securitics fully converted or exchanged into
shares of Common Stock, if so convertible or exchangeable) as of such date at a price equal to
the consideration, if any, received by the Corporation upon the issuance of the security plus the
minimum additional consideration, if any, to be received by the Corporation upon the conversion
o7 exchange or exercise of such security.

(B)  No adjustment of the Conversion Price for any series of
Preferred Stock shall be made in an amount Icss than one cent per share, provided that any
adjustments which are not required to be made by reason of this sentence shall be carbed
forward and shall be either taken into account in any subsequent adjustinent made prior to 3
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years from the date of the event giving rise to the adjustment being carried forward, or shall be
made at the end of 3 years from the date of the cvent giving rise to the adjustiment being carried
forward. No adjustment of the Conversion Price for any series of Preferred Stock pursnant to
this subscction 4(c)(i) shall bave the effect of increasing such Conversion Price above the
Conversion Price in effect immediately prior to such adjustiment.

(C) In the case of the issuance of Common Stock for cash, the
consideration shall be deemed to be the amount of cash paid therefor excluding amounts paid or
payabie for accrued interest or accrued dividends and before deducting any reasonable discounts,
commissions or other expemses allowed, paid or incurred by this Corporation for any
underwriting or otherwise in conmection with the issuance and sale thercof.

(D) In the case of the issuance of the Common Stock for a
consideration in whole or in part other than cash, the consideration other than cash shall be
deemed to be the fair value thereof as determined by the Board of Directors irrespective of any
accounting treatment.

(E) In the case of the issuance (whether before, on or after the
Purchase Date) of options to purchase or rights to subscribe for Common Stock, securities by
their terms convertible into or exchangeable for Cornmon Stock or options to purchase or rights
to subscribe for such convertible or exchangeable securities, the following provisions shall apply
for all purposes of this subsection 4(cXi) and subsection 4(c)(it):

) (1) The aggregate maximum number of shares
of Common Stock deliverable upon exercise (asswming the satisfaction of any conditions to
exercisability, including without limitation, thc passage of time, but without taking into account
potential antidilution adjustments) of such options to purchase or rights to subscribe for Common
Stock shall be deemed to have been issued at the time such options or rights were issued and for a
consideration equal to the consideration (determined in the manner provided in subsections
4(c)(B)(C) and 4(c)(I)D)), if any, received by this Corporation upon the issuance of such options
or rights plus the minimum exercisc price provided in such options or rights for the Common
Stock covered thereby.

2) The apgregate maximum number of shares
of Common Stock deliverable upon conversion of; or in exchange (assuming the satisfaction of
any conditions to convertibility or exchangeability, including, without limitation, the passage of
time, but without taking into account potential antidilution adjustments) for, any such convertible
or cxchangeable securities or upon the exercisc of options to purchase or rights to subscribe for
such convertiblc or exchangeable securities and subsequent conversion or exchange thereof shail
be deemed to have been issued at the time such securities were issued or such options or rights
were issued and for a consideration equal to the consideration, if any, reccived by this
Corporation for any snch securities and related options or rights (excluding any cash received on
account of accrued interest or accrued dividends), plus the minimum additional consideration, if
any, to be reccived by this Corporation upon the conversion or exchange of such sccurities or the
exercise of any related options or rights (the consideration in each case to be determined in the
manney provided in subsections 4(c)(i)(C) and (¢)()(D)).
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(3)  Inthc cvent of any change in the number af
shares of Common Stock deliverablc or in the consideration payable to this Corporation upon
exercise of such optious or rights or upon conversion of or in exchange for such convertible or
exchangrable secunties, including, but not imited to, a change resnlting from the antidilution
provisions therocof, the Conversion Prices of the Senec A Preferred Stock, Series B Prefoiied
Stock, Scries C Preferred Stock, Series D Preferred Stock and Series 1 Prefurred Stuck, to the
extent in any way affected by ov computed using such options, rights ur securities, shall be
recoroputed to retlect such change, but no further adjustivent shall be madc for the nctual
issuanne of Common Stock or any paymeni of such consideration upon the exercise of any such
options or rights or the conversivn or exchange of such sceurities.

(4 Upon the expiradon of any such options ur
rights, the termination of any such righte to convert or cxchange or the expiration of auy options
or rights related to such eonvertible or exchangeable securities, the Couversion Price of the
Series A Preferred Stock, Series B Preferred Stock, Scrics C Prefeived Stock, Serics D Preferred
Stock and Series 1 Preferred Stock, 1o (e extent in any way affcctcd by or computed using such
options, Tights or sccurities or options or rights rclated to such secunties, shall be recomputed to
reflect the issuance of omly the number of shares of Common Stock (and convertible or
cxchangoable scourities that remain in effect) actually issued upon the exercise of sich options or
rights, upon the conversion or exchange of such secunhes or ipon the exercise of the options or
nghts related to such securities,

&) The number of shares of Common Stock
decined issued and the consideration decrned paid therefor pursuant to subsections 4(c)(D)(EN1)
and (2) shall be appropriately adjusted to reflect any change, termination or expiration of the type
described in either subsection 4(¢)(I}EX3) or (4).

(i) “Additional Stock™ shell mean ony shares of Common
Stock issued by this Corporation (or deemed to have becen issued pursuant to subsection
4(c)(1)(E)) after the Purchaze Date other than:

(A) Common Siock issued puwsuaut to a transaction
described in subsection 4(c)iii) hercof;

{B) Common Stock issuable or issued m coannection
with a bona fide acquisition by this Corporahon (nr a suhsidiary thereof), whether by merger.
consolidation, sale ot assels, sale or exchange of stock or otherwise, in any case approved by the
Board of Directors

(C)  shares of Common Stock (or options or warrants
therefor) issuable or issued to employees or dircctors of, or consultants to, this Corporation or
any subsidiary directly or pursuant to a stock eption plan or stock purchase plan or agrecments
approved by the Board of Directors of this Comoration;

(D)  Comumon Stock issued or issuable upon conversion
of sharcs of convertiblc Preforred Stock;
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(E) Common Stock issued or issuable pursuant to a
recapitalization or as a dividend or distribution on shares of Common Stock or Preferred Stock;

(F) Common Stock issued or issuable in connection
with a public offering of securities of this Corporation; or

(@)  Shares of capital stock or convertible securities (or
warrants or options therefor) issued or issuable to landlords, licensors of technology, vendors,
lenders, lessors or other third parties with which the Corporation has, or is entering into, a
business relationship or pursuant to a joint venture or corporate partnering arrangement with the
Company, provided such issuance has been approved by the Board of Directors of the
Corporation.

(iii) I the event the Corporation should at any urne or from
time to time after the date on which this Certificate of Incorporation is filed fix a record date for
the cffectuation of a split or subdivision of the outstanding shares of Common Stock or the
determination of holders of Common Stock entitled to receive a dividend or other distribution
payable in additional shares of Common Stock or other securities or rights convertible into, or
entitling the holder thereof to receive directly or indirectly, additional shares of Common Stock
(hereinafter referred to as “Common Stock Equivalents™) without payment of any consideration
by such holder for the additional shares of Cornmon Stock or the Common Stock Equivalents
(including the additional shares of Common Stock issuable upon conversion or exercise thercof),
then, as of such record date (or the date of such dividend distribution, split or subdivision if no
record datc is fixed), the Series A Conversion Price, SeriesB Conversion Price, Series C
Conversion Price, SeresD Conversion Price and Serics 1 Conversion Price shall be
appropnately decreased so that the nurnber of sharcs of Common Stock issuable on conversion
of each share of such series shall be increased in proportion to such increase of the aggregate of
shares of Commeon Stock outstanding and thosc issuable with respect to such Common Stock
Equivalents.

(iv)  If the number of shares of Common Stock outstanding at
any time after the date on which this Certificate of Incorporation is filed is decreased by a
combination of the outstanding shares of Common Stock, then, following the record date of such
combination, the Senes A Conversion Price, Senies B Conversion Price, Series C Conversion
Price, Series D Conversion Price and Series 1 Conversion Price shall be appropriately increased
so that the number of shares of Common Stock issuable on conversion of each share of such
series shall be decreased in proportion to such decrease in outstanding shares.

d. Recapitgljzations. If at any time or from time to time there shall be
a recapitalization of the Common Stock (other than a subdivision, combination or merger or sale
of assets transaction provided for elsewhere in this Section 4 or Section 2) provision shall be
made so that the holders of the Series A Preferred Stock, Series B Preferred Stock, Series C
Preferred Stock, Series D Preferred Stock and Series 1 Preferred Stock shall thereafier be entitled
1o receive upon conversion of the Series A Preferred Stock, Series B Preferred Stock, Series C
Preferred Stock, Series D Preferred Stock and Series 1 Preferred Stock the number of shares of
stock or other secunties or property of the Corporation or otherwise, to which a holder of
Common Stock deliverable upon conversion would have becn entitled on such recapitalization.

pDSVF&HW54O4O'US 10

)
TRADEMARK
REEL: 002621 FRAME: 0212



In any such case, appropnate adjustment shall be 1uadc in the application of the provisions ot this
Section 4 with respect to the rights of the holders of the Preferred Stock afier the recapitalization
to the end that the provisions of (his Section 4 (including adjustment of the Conversion Price
then in ¢ffect and the nwuber of sharcs purchasable upon conversinm of the Preferred Stock)
shall be applicable after that cvent as nearly equivalent 28 may be pracricable.

e. No Impaiment. Without the wntten conscut of the holders of at
least two-thirds (7/4) of the Series A Preferrel Stock (voting as o separate class), at least two-
thirds (7/3) of the Series B Preferred Stuck (voting as a scparate class) at least two.thirds (2/3) of
the Series C Preferred Slock (voting as a scparato class), at least two-thirds (2/3) of the Series D
Preferred Stock (voting as a separate class) and at least two-thirds (2/3) of the Series 1 Preferved
Swock (voting as a separatc olasa), this Corporation will not, by amendment of this Certificate o
Incorporation or through any reorganization, recapitalization, wransfer of assets, cousolidation,
merger, dissolution, isgue or sale of securities or any other voluntary action, avoid or scck to
avoid the observance or pertormance of any of the terms (o Yo ubserved or performed hereunder
by this Corporation, but will at all times in pood faith assist in the carrying out of all the
provisions of this Secton 4 and in the taking of all such action as may be necessary or
appropriate in order w prutevt the Conversion Rights of the holders of the Preferred Stock
agains{ impairieut.

f No Fractional Shares and Certificale as 0 Adjustuncnts.

i) No fractional shares shall be issued upon the conversion of
any share or sharcs of the Prefarred Stock, and in lieu of such frachonal shares, the holders
thercof shall be entitled to receive in cash the fair valne of such fractional shares at the time of
the conversion, as determined in good faith by the Corporation’s Board of Directors. The
payment that a holder will he entitled 1o receive pursnant o this section shiall be detennined on
the basis of the total number of shares of Preferred Stock the holder is at the time converting into
Common Stock and the fractional share of Commmon Stock othorwise issuable upon such
aggregate CONversion.

@) Upon the accurrence of each adjustment or readjustment of
the Conversion Price ot Preferred Stock pursuant to thie Section 4, this Cuipoiation, at its
expence, shall prompily compute such adjusament or readjustuent in accordance with the torms
hereof and furnish to each holder of Prefeniwl Stock a certificate sctting forth such adjustment or
readjustrment and showiny in detail the facts upon which such adjustment or readjustment ig
based. This Corporation shall, upon the written request at any time of any holder of Series A
Preferred Stock, Scrics B Preferred Stock, Series C Preferred Stock, Serics D Preterred Sock or
Serica 1 Preferred Stock, farnish or cause to be furnished to such holder a certificate setting forth
{A) the Series A Conversion Price, Sedes R Conversion Price, Serics C Conversion Price.
Series D Conversion Price or Senes 1 Conversion Price at the time in effect. and {B) the number
of shares of {‘ammon Stock and the amount. if any. of other property which at the time would be
received upon the conversion of a shure of Serics A Preferred Stock, Serics B Dreferrad Stock,
Series C Preferred Stock, Serics D Preferred Stock or Serics 1 Preferred Stock.

g Notices of Record Nate. in the event:
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(i) of any taking by this Corporation of a record of the holders
of any class of securities for the purpose of determining the holders thereof who arc entitled to
receive any dividend (other than a cash dividend) or other distribution, any right to subscribe for,
purchase or otherwise acquire any shares of stock of any class or any other securitics or property,
or to receive any other right; or

(i) that the Corporation subdivides or combines its cutstanding
shares of Common Stock;

(iil) of any reclassification of the Common Stock of the
Corporation (other than z subdivision or combination of its outstanding shares of Common Stock
or a stock dividend or stock distribution thereon), or of any consolidation or merger of the
Corporation into or with another corporation, or of the sale of all or substantially all of the assets
of the Corporation; or

(iv)  of the involuntary or voluntary dissolution, liquidation or
winding up of the Corporation,

this Corporation shall mail to each holder of Preferred Stock, at least 20 days prior to the date
specified therein, a notice specifying the date on which any such record is to be taken for the
purpose of such dividend, distribution or right, and the amount and character of such dividend,
distribution or right.

h. Rescrvation of Stock Issuable Upon Conversion. This Corporation

shall at all times reserve and keep available out of its authorized but unissued shares of Comunon
Stock, solely for the purpose of effecting the conversion of the shares of the Preferred Stock,
such nutnber of its shares of Common Stock as shall from time to time be sufficient to effect the
conversion of all outstanding shares of the Preferrcd Stock; and if at any time the number of
authorized but unissued shares of Common Stock shall not be sufficient to effect the conversion
of all then outstanding shares of the Preferred Stock, in addition to such other remedies as shail
be available to the holder of such Preferred Stock, this Corporation will take such corporate
action as may, in the opinion of its counsel, be necessary to increase its authorized but unissued
shares of Common Stock to such number of shares as shatl be sufficient for such purposes,
including, without limitation, engaging in best efforts to obtain the requisite stockholder approval
of any necessary amendment to this certificate.

i Notices. Any notice required by the provisions of this Section 4 to
be given to the holders of shares of Preferred Stock shall be deemed given upon (i) personal
delivery to the party to be notified, (ii) one day after deposit with a reputable overnight courier
service {(charges pre-paid) or (iii) upon confirmed transmission via facsimile or electronic mail.

5. Voting Rights.

a. Each holder of shares of the Senies A Preferred Stock, Series B
Preferrcd Stock, Series C Preforred Stock, Series D Preferred Stock and Series 1 Preferred Stock
shall bc entitled to the number of votes equal to the number of shares of Common Stock into
which such shares of Scries A Preferred Stock, Series B Preferred Stock, Series C Preferred
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Stock, Scries D Preferred Stock and Series 1 Preferred Stock could be converted and shall have
voting rights and powers equal to the voting rights and powers of the Common §tock (except as
otherwise expressly provided herein or as required by law, voting together with the Common
Stock as a single class on an as converted basis) and shall be entitled 1o notice of any
stockholders’ mesting in accordance with the Bylaws of the Corporation. Fractional votes shall
not, however, be permitted and any fractional voting rights resulting from the above formula
(after aggregating all shares into which shares of Series A Preferrcd Stock, Series B Preferred
Stock, Series C Preferred Stock, Serics D Preferred Stock and Series 1 Preferred Stock held by
each holder could be converted) shall be rounded to the nearest whole number (with one-half
being rounded upward}.

b. The number of directors constituting the Company's Board of
Directors shall be set forth in the Amended and Restated Bylaws of the Company and may only
be changed or amended as provided for in such Amended and Restated Bylaws.

6. Protective Provisions. So long as the shares of Series A Preferred Stock,
Scries B Preferred Stock, Series C Preferred Stock, Series D Preferred Stock or Series 1
Preferred Stock originally issued remain outstanding, the Corporation shall not, without the vote
or written consent by the holders of at least two-thirds (2/3) of the then outstanding shares of the
Series A Preferred Stock, Series B Preferred Stock, Serics C Preferred Stock, Series D Preferred
Stock and Series 1 Preferred Stock (voting together as a single class and on an as converted
basis) (and in the casc of Article IV.B.6(iii), with respect to the Series A Preferred Stock, Series
B Preferred Stock, Series C Preferred Stock and Series D Preferred Stock, of the holders of at
least a majority of such series of Preferred Stock then outstanding who are adversely effected);
provided, however, that nothing contained herein shall Limit the nghts of the holders of the Series
1 Preferred Stock pursuant to Section 242(b) of the Dclaware General Corporation Law):

1) authorize or issue, or obligate itself to issue, any other
equity sccurity, including any other security convertible into or exercisable for any equity
security, having a preference over, or being on a parity with, any series of Preferred Stock with
respect to dividends, liquidation, redemption or voting;

(i)  Effect any sale or other conveyance of all or substantially
all of the assets of the Corporation or any of its subsidiaries, or any consolidaton or merger
involving the Corporation or any of its subsidiaries, in which in excess of 50% of the
Corporation’s voting power is transferred, or any reorganization or recapitalization of the

Company:;

(iii) Amend or repeal its Certificate of Incorporation, if such
amendment would adversely change any of the nghts, preferences or privileges provided for
herein for the benefit of any shares of Preferred Stock;

(@v) Redeem, repurchase or pay or declarc any dividends on any
securities; provided, however, that the Corporation may repurchase equity securitics from
cmployees, directors, consultants or other persons performing services for this Corporation or
any subsidiary upon termination of such services without obtaining the vote required by this
section; or
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) Increase or decrcase the authonzed number of directors
constituting the Board of Directors of the Company.

7. N eissuance of Serie Prefer t Series B Pre tock
Sercs C Preferred Stock. Series D Preferred Stock or Serjes 1| Preferred Stock. No share or
shares of Serics A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock, Series D
Preferred Stock or Series 1 Preferred Stock acquired by the Corporation by reason of purchase,
conversion or otherwise shall be reissued, and all such shares shall be cancelled, retired and
eliminated from the shares which the Corporation shall be authorized to issue.

C. The Common Stock.

1. Djvidend Rights. Subject to the prior rights of the holders of all classes of
stock at the time ouistanding having prior tights as to dividends and subject to the provisions set
forth in Article IV(B)(6), the holders of the Common Stock shall be entitled to receive, when and
as declared by the Board of Directors, out of any assets or the Corporation legally available
therefor, such dividends as may be declared from time to time by the Board of Directors. Such
dividends shall be non-cumulative.

2. Liqujdation Rights. Upon the liquidation, dissolution or winding up of the
Corporation, the assets of the Corporation shall be distributed as provided in Section 2 of
Division (B) of this Article TV,

3. Redemption. The Common Stock shall not be redeemable at the option of
the holder.

4. Young Rights. The holder of each share of Common Stock shall have the
right to onc vote, and shall be entitled to notice of any stockholders’ meeting in accordance with
the Bylaws of this Corporation, and shall be entitled to vote upon such matters and in such
manner as may be provided herein or by law. The rights of the holders of Common Stock with
respect to the election of directors shall be as set forth in Section 5(b) of Division (B) of this
Article IV.

Article V

A Indeomification.

1. The liability of the directors of this Corporation for monstary damages
shall be eliminated to the fullest extent permissible under Delaware law.

2. This Corporation is authorized to provide indemnification of agents (and
any other persons to which Delaware law permits this Corporation to provide indemvification)
through bylaw provisions, agreements with the agents, votes of stockholders or disinterested
directors, or otherwise in excess of the indemnification otherwise permitted by Section 145 of
the Dclaware General Corporation Law, subject only to limits created by applicable Delaware
law with respect to actions for breach of duty to the Corporation and its stockholders.
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Article VI

A. Bvylaws. The Bylaws of the Corporation may be adopted, amended or repealed by
the vote or the written consent of stockholders entitled to exercise a majority of the voting power
of the Corporation. Bylaws may be adopted, amended or repealed by the Board of Directors,
except that a Bylaw amendment thercof changing the authorized number of directors may be
adopted by the Board of Directors only if the Bylaws being amended permit an indcfinite
number of directors and the Bylaws or amendment thereof adopted by the Board of Directors
changes the anthorized number of directors within the limits specified in those Bylaws.
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Sent By: Computer Speclalists; 67449786; Sep-20-02 15:53; Page 2/2

IN WITNESS WHEREOQF, the Company has caused 'this Sixth Ame.ndec} and
Rc:statcg Certificate of Incorporation 1o be signed by its Chief Executive Officer and Chairman

this 20"8ay of September 2002.

/S/ David B. Singer

David B. Singer '
Chief Executive Officer & Chairman
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