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SUBMISSION TYPE: NEW ASSIGNMENT

NATURE OF CONVEYANCE: MERGER

CONVEYING PARTY DATA

Name Formerly Execution Date Entity Type

Allied Telesyn International
10/31/1995 |[CORPORATION: CALIFORNIA

Corp., a California corporation

RECEIVING PARTY DATA

Name: Allied Telesyn International Corp., a Delaware corporation
Street Address: 19800 North Creek Parkway, #200

City: Bothell

State/Country: WASHINGTON

Postal Code: 98011

Entity Type: CORPORATION: DELAWARE

PROPERTY NUMBERS Total: 2
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Property Type Number

Registration Number: 2082998

Registration Number: 2155971

$65.00

CORRESPONDENCE DATA

Fax Number: (650)857-0663

Correspondence will be sent via US Mail when the fax attempt is unsuccessful.
Phone: (650) 843-5000

Email: trademarks@cooley.com

Correspondent Name: Gretchen R. Stroud, Esq., c/o Cooley God

Address Line 1: 3000 El Camino Real

Address Line 2: Five Palo Alto Square, 4th Floor
Address Line 4: Palo Alto, CALIFORNIA 94306-2155
ATTORNEY DOCKET NUMBER: 014747-201/CPL
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NAME OF SUBMITTER: H Gretchen R. Stroud, Esq.

Total Attachments: 9
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AGREEMENY AND PLAN OF MERGER L NS -,

THIS AGREEMENT AND PLAN OF MERGER (this "Merger Agreement'') is
made and entere? into as of Octaber. 31, 1995 (ihe "Agreement Date’’) by and between; Allieg
Telesyn_International Corp!. a California corporation ("ATI California’’), and Alli=d fclcsyn
International Corp., a Delaware corporation ("ATI Delaware’). ATl California and ATT
Deluware are hereinafter sometimes coliectively referred to as the “Constituent Corporctions."

RECITALS

A ATI California was incorporated under the laws of the State of California
on October 19, 1987. ATI Califorria's current authorized capital :icck consists of: (i) 40,000,000
shares of Common Stock. no par value ("ATI California Common Siock'). of which
29.268.378 shares are issued and outstanding; and (ii) 5,000,000 shares of Preferred Stock, no
par value ("ATI California Preferred Stock''), none of which are issved or outstanding. The
ATI California Preferred Stock censists of (i) 500,000 shares designaicd as Senies A Preferred
Stock, (ii) 435,000 shares designzted as Series B Preferred Stock, (it1) 130,000 shares designated
as Series C Preferred Stock, (iv) 1,000,000 shares designated as Series D Preforred Stock and (v)
2.935,000 shares which remain undesignated. In addition, as of the Agreement Date, ATI
California has ¢ ‘tsianding: (i) options to purchase shares of ATI California Common Stock that
were granted under AT California’s 1988 Stock Option Plan (“ATI Califoraia Options™. (ii)
warrants to purchase up to 130,000 shares of ATI California Scries C Preferred Stock {the
vSeries C Warrants'); (iii) Convertible Subordinated Promissory Notes, certain of which are
convertible into-shues of ATI California Series A Preferred Stock or ATI California Common
Stock ("ATI California Series A Convertible Notes'), certain of which are convertible into
shares of ATI California Serizs B Preferred Stock or ATl California. Common. Stock (""ATI
California Series B Cuavertible Notes''}, and certain of w'iich are convertible into shares of ATI
California Series D Preferred Stock cr ATI California Common Stock (""ATT California Series
D Convertible Notes'’), and (iv) certain contractual obligations to ihe purchasers of the ATI
California Series D Convertible Notes under certain Convertible Mote Purchase Agreements, as
amended, relating to the sale of th:e ATI California Series D Convertible Notes (the "'Series D
Agreements'”) that may contingently obligate ATT California ‘o issue to such persons warrants 10
purchase shares of ATI California Common Stock at an exercise price of $S0.0% per share (the
"Contingeni Warrants"').

B. ATI Delaware was incorporated on June 12, i995, as a wholiy-owned
subsidiary of ATI California. Its authorized capital stock consists of: (i) 40,000,000 shares of
Common Stock, par value $0.00i cer share (“ATI Delaware Common Stock'), of which 100
shares are issued and outstanding: and (ii) 5,000,000 shares of P.eferred Stock, £5.00: par value
per share ("ATI Delaware Preferred Stock'. aone of which are issued or outstanding. The ATI
Delaware Preferred Stock consists of (1) S00.000 shares designated as Series A Preferred Stock,
(ii) 435.000 shares designated as Series B Preferred sic<k, ¢iti 130,000 shares designated as
Series C Preferred Stock, (iv) 1.000,000 shares designated as Serics i* Preferred Stcok and (v)
2,935,000 shares which remain undesignated.
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C. The Boards of Directors of ATI Calitomia and ATI Delawaie deem it
advisable and to the advantage of =xch of the Constituent Corporations that ATl Caiiforaia merge
with and into ATT Delaware in 2 starutory merger in which ATI Delaware will be the‘sur'.'i.vit;g:
corporation of such merger. in ascr~dance with the terms and conditions set forth in this Merzer
Agreement. for the purpose-of $&=stng a rejocation of the corporate domicile of ATI California
fiom the State of California to the Sute of Delawure.

D. The BoarZs of Directors and the stockholders of each of the Censtituent
Corporaticns have approved this Mzrger Agreement as required by applicable law.

NOW, THEREFORE, the parties do hereby adopt the plan o¢ reorgarization set
forth in this Merger Agresment =4 do hereby agree that ATI California shalt merge wirh and
into ATI Delaware on th2 followssz wrms, conditions and other provisions:

1. Morger 2nd Eifective Date. At the Effective Tim= (as defined belowl,
ATI California shail be merged w2= and into ATI Delaware (the "“Aferger’ . and ATI Delaware
shail be the surviving corporation of the Merger (the "Surviving Corpuraiion'. The Merger
shall become effective upon ths 2zte and time when a duly executed copy of this Merger
Agreement. along with ail requirsd otficers’ certificates, is filed with the Secretary of State of the
State of California. or apon the ckose of business on the date when a duly executed copy of this
Merger Agreement, aleag with &Ji required officers' certificates, is filed with the Secrctary of
State of the State of Delaware. witchever occurs later (the “Effective Time").

2. Eitect of *ferper. Upon the Effective Time: (a) the scparate corporate
existence of ATI California shail czase: (b) the corporate identity. existence. powers. rights und
immunities of ATl Delaware as e Surviving Corporation shall continue-unimpaired by the
Merger: and (¢) ATI Delaware shall succeed to and shall possess all the assets, properties. rights.
privileges. powers. frarchises. mamunities and purposes. and be subject to all the debts,
liabilities. obligations, restrictions zod duties, of ATI California, all without further act or deed.

3. GCovernipe Documents. Upon the Effective Time. the Centificate of
uwn . poration of ATI Delaware @ ztfect immediately prior to the Effective Time shail become
the Certificate of Incorporation cf Zas Surviving Corporation, and the Bylaws of ATl Delaware in
effect immediately prior to the Effective Time shall become the Byiaws of the Surviving
Corporation.

4, Directors and Officers. Upon the Effective Time, the directors and
officers of ATI Delaware shall be zad become the directors and officers (holding the same titles
and positions) of the Survivicg Corporation. and after the Effective Date shail serve in
accordance with the Certificate of izcorporation and Bylaws of the Surviving Corporeiion.

5. Copversize of Shares of ATI Califernie. Upon the Efieciive Tine. vavu
chare of AT! California Commos Stk 1. o outstanding immediately prior to the Ettective
Time shall. by virtue of the Merzar and without the aced for any other action, be autome - ily
charged and converted into one : 1" fully paid and nonassessable. issued and outstanding share of
ATI Delaware Commoa Stock. LU pon the Effective "Time, each share of the Scries A Preferred
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Stock. Series B Prefarred Stock. Series C Preferrad Stock and Series D Preferred Stock of AT
Caiifornia that is issued and cutstanding immediately orior to the Effective Time (if zny) ohzli,
by virtue of the Merger and without the need for any other action, he automaticaily changed and
vonverted into one (1) fully paid and nonassessable, issued and outstunding share of Series A
Preferred Stock. Series B Preferred Stock. Series C Preferred Stock and Senes D Preferred Steck.
respectively. of ATl Delaware.

6. Conversion of Shares of ATI Delaware. Upon the Effective Time. all of
the shares cf ATI Delaware Common Stock that are issued and outstanding immediately prior to
the Effective Time shall, by virtue of the Merger and without the need for any other action, be
automatically retired and canceiled.

7. Stock Certificates. On and after the Effective Time. zll uf the outstanding
certificates that, prior to the Effective Time, repressnted shares of ATI California Common Stock
shall be deemed for all purposes to evidence ownership of and to represent the number of shares
of ATI Delaware Common Stock into which such shares of ATI California Commen Stock are.
convertzd as previded herein. On and after the Effective Time, all of the outstanding certificates
(if any) that, prior to the Effzctive Time, represented shares of ATI California, Series A Preferred
Stock. Series B Preferred Stock, Series C Preferred Stock and Series D Preferred Stock shall he
deem=d for all purposes to evidence ownership of and to represent the number of shares of ATI
Delaware Series A Preferred Stock. Senies B Preferred Stock. Serics C Preferred Steck and Series
D Preferred Stock, respzctvely. into which such shares of ATI California Preferred Stock are
converied as provided herein. The register=d owner on the books and records of ATI C alifivmnia
of any such outstanding <tock certficate for ATI California Common Stock or ATI California
Przferred Stock shail, untl such certificate shall have been surrendered for transfer or otherwise
accounted for to ATI Delaware or its transfar agent. be entitled to exercise any voting and other
rights with respect to. and to receive any dividend and other distributions upon. the shares of ATI
Delaware Common Stock or the applicable series of ATI Delaware Preferred Stock evidenced by
such outstanding certificate as above provided. .

8.  Conversion of ATI California QOptions, Series (. Warranfs,
C ible N | Cont] W - .

8.1  Opticns. Upon the Effective Time. each ATI California Option
that is outstanding immedizately prior to the -Effective Time shall, by virtue of the Merger and
without the need for any further action, be assumed by ATI Delaware and cenverted into an
option to purchase a number of shares of ATI Delaware Common Stock eyual i the numoer of
shares of ATI California Commoa Stock ‘that were subject to. such ATI California Option
immediately prior to the Effective Time. at an exercise price per share of ATI Deiaware Cemmon
Stock equal 1o the exercise price per share of ATI Califomia Commen Stock that was in erfect
for such ATI Califcrnia Option immediately prior to the Effecive Time. The term.
exercisability. vesting schedule. status as an "incentive” stock option” under Section <22 of the
Internal Revenue Code of 1586, as amended (the "Cade’". if applicable. and alf other terms and
conditions of ATI California Options that are assumed and converted as provided in this Secton
shall, to the extent permitied by law and otherwise reasonably practicable. remain unchanged.
Continuous emplovment with ATI California or any ATI Califernia subsidiary shall be cradited
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to the optionee for purpnses of determining the vesting and the number of shares of ATI
Delaware Comm n Stock subject to exercise under a coaverted ATI California Option after the
Eftecuve Timz.

2 Serjes C Warrapts. Upon the Effcctve Time., each ATI California
Series C Warrant th: - outstanding immediately prior to the Effective ‘Time shall, by virtue c.
the Merger and wit: t the need for any further acton, be assumed oy ATi Delavare and
converted into a wa~ -t to purchase a number of shares of ATI Delawire Series C Preferred
Stock (ATl Delaw.. ~ Series C Warram') that is equal to the number of shares of ATI
California Series ©~ © :erred Stock that were subject to such ATI Cclifc:ia Szries C Warrant
immediately prior to - » Effective Time, at an exercisc price per share of ATI Delaware Series C
Preferred Stock equat ) the exercise price per share of ATI Califamia Series C Preferred Stock
that was ineffect toc  <h Series C Warrant immediately prior o the Effective Time. The term,
exercisability, vestry chedule. and all other terms and conditions of ATI Calitornia Series C
Warrants that are ass. —2d and converted as provided in this Section shail. tc the extent permitted
by law and otherwisx reasonably practicable, remain unchang=d and be interpreted as if each
reference therein to A~ | California were a reference to ATI Delaware.

3 Copvertible Notes. Upon the Etfectve Time, each ATI Catifornia
Series A Convertible <ote. Series B Convertible Note and Series D Convertible Note that is
ousstanding immediz:z y prior to the Effective Time shall, by virtue of the Merger and without
the need for any furti-- action, be assumed by ATI Delaware and converted so that. ruthar than
being convertible intc: - hares of ATI Califomia Series A Preferred Siock or Cemmon Siock. ATI
California Series B P-:ferred Stock or Commen Stock or ATI Culifornia Series D Preferred
Stock or Common S -k. respectiveiy. upon and after the Eifective Time such assumed and
converted Series' A ¢ avertible Notes, Series B Convertible Notes and Series D Convertible
Notes shall instead - convertible into shares of ATI Delaware Series A Prefeirzd Siock or
Common Stock. AT: _elaware Series B Preferred Stock or Commen Stock or AT Delaware
Series D Preferred - -k or Common Stock, respectively, at the same respectve conversion
prices per share at wr. -h such ATI California Convertible Notes were convertible into shares of
ATI California Series A Preferred Stock or Common Stock, ATI California Series B Preferred
Stock or Common S:ock or ATI California Series D Preferred Stock or Commun Stock.
respectively, immediazzly prior to the Effecuve Time. All other terms and conditions of the ATI
California Series A Cuoavertible Notes, Series B Convartible Notes and Series D Convertible
Notes shall. to the sxtent perminted by law and otherwise reasonably practicable, remain
unchanged.and be inizrpreted as if cach reference therin to ATI Culifornia were a raterence to
ATI Delaware. :

‘ 8.4  Ccntingent Warrauts. Upon the Effective Time, AT? Califomia's
contingent obligations under the Series D Note Agrecments {2 issue the Contingent Warrants
shall, by virtue of the Merger and without the need for any furthe: action. be assumed by ATI
Delaware 2nd converted so that the Contingent Warrants, rather than being warrants to purchase
shares of ATI California Common Stock. shall instead be wamants 6 purchase a number of
shares of ATl Delaware Commecn Stock equal to the number of shares cf ATI Calitornia
Common Stock that were potentially subject to such Contingent Warrants iramediately prior to
the Effective Time. at an exercise price per share of ATI Delaware Common Stock #qual to the

-
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exercise price per share of ATI California Cominon Stock that was to be in effect for the
Contingent Warmrants immediately orior to the Sffective Time. The term of the Contingent
Warmnts and all other terms and conditions of the Series D Note Agreements and the Continéent
Warrants. to the extent permitted by law and ctherwise reasonably practcable. shall remain
unchanged and be interpreted as if =ach reference therein to ATI Czlifornia were a reference to
ATI Delaware.

Additiorally. upon the Effective Date, ATl Delaware shall adopt and assume the
AT1 California 1988 Stock Option Plan and the ATI California Key Contributor Plan.

9, Fractional Shares. No fractional shares of ATl Delaware Common Stock
or Preferred Stock will be issued in connection with the Merger. In lieu thereof, ATl Delaware
sholl pay ecach sharcholder: of ATl Califomia who would otherwise be entitled to receive a
fractionial share of ATI Delaware Common Stock or Preferred Stock a cash amonnt equal to the
applicable frzction multplied by the fair marxet vaiue of a share of ATI Delaware Common
Stock or Preferred Stock. as the case may be. as determinegd by the Board ot Directors of ATl
Delaware in good faith (the "Fair Market Value Per Share”). Upun exercise, ater the Effective
Time. of any assumed ATI California Option, cash will be paid by ATI Delaware in licu of any
fractional share of ATI Delaware Common Stock otherwise issuable upon exercise of such
option. The amount of cash received for such fractional share shall be the Fair Market Value Per
Share upon exercise thereof multipiied by the applicable fraction of a share. less the unpaid
exercise price per share for such fraction of a share.

10. Employee Benefit Plans. On the Effective Date. the obligadons of ATI
California under or with respect o every plan, trust, program and benefit then in effect o
administered by ATI Califurnia for the benefit of the dir=ctors. officers and emplovees of ATI
California’ or any of its' substdiaries, including withou- limitation the 40idk) Plan of ATI
Califomia, shall become the lawful obligations of ATI Delavare and shall be implemented and
administered in the same manner and without interruption until the same are amended or
otherwise lawfully altered or terminated. Effective upen the Effecive Date, ATI Delaware
hereby expressly adcpts and assumes all cbligaticns of ATI California under such employee
benefit plans. Continuous employment with ATI California or any ATI California subsidiary
shall be credited to any empluyee for purposes of determining the extent and nature of beaefits
available to such employee. and such employee's eligibility under. under such employes benetit
plans. ’

11.  Further Assurances. From time to timme, a8 and when regeired by the
Surviving Corporation or by its suczessors or assigns, there shall be executed and delivered on
behalf of ATI California such deeds. assignments and other instruments, and there shall be taken
or caused to be taken by it all such further action. as shali be apprupriate. advisable or necessary
in order to vest, perfect or confirm. of record or otherwise. iz the Surviving Corporation the title
to and possession of all property. interests, asscts. rights, privileges, immunities. powers,
franchises and zuthority of ATI Culifornia, and otherwise to carry aut the purposes of this Mezrger
Agreement. The officers and directors of the Surviving Corporatien are fully authenized in the
name of and on behalf of ATI California, nr ctherwise, to take any and all such actons and to
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execute and deliver any and all such dz2eds and other instruments as may be necessary or
appropriate to accomplish the foregoing.

12  Abandonment At any time before the Effective Date, this Merger
Agreement m-y be terminated and. the Merger abandoned bv. the Board of Directors of ATI
Caiifornia or ATI Delaware. notwithstanding approvat cf this Merger Agreement by the Boards
of Directors and stockholders of ATT California and ATI Delaware.

‘ 13. Amerdment At any time befors the Effective Date. this Merger
Agreement may be amended, mcdified or supplemented by the Boards of Directors of the
Constituent Corporations, notwithstanding approval of this Merger Agreement by the
shareholders of ATI California and the sole stockholder of ATl Delaware: providad. however,
that any amendment made subsequent to the adoption of this Agreement by the shareholders of
ATI Califosnia or the sole stackholder of ATI Delaware shall not: (i) alter or change the amount
or kind o shares, securities. cash. property and/or rights to be received in exchange for or upon
conversion of any shares of any class or series of ATI California: (i1) alter or change any of the
terms of the Certificatz of Incorporation of the Surviving Corporation to be erfected by the
Merger; {iii) alter or change any of the terms or conditicns of this Agreement if such alteration or
change would adverscly affect the holders of any shares of any class or series of ATI California
or ATI Delaware: or {(iv) alter the terms of this Agreement in any manner that would require the
approval of the sharcholders of ATI California or the sole stockholder of ATI Delaware under
applicable jaw, unless such approval is obtained.

14.  Tax-Free Reorpamization. The Merger is intended to be a tax-free plan

of reorganization within the meaning of Section 368(a)(1)(F) of the Code.

15. Governing Law. This Agreement shall be governed by and construed
under the internal laws of the State of California as applied to agreements among- California
residents entered into and to be performed entirely within California. without reference to the
principles of conflicts of law or choice of laws, except to the extent that the General Corporation
Law of the State of Delaware would apply in matters relating to the internal affairs of ATI

Delaware and the Merger.

16.  Counterparts. In order to facilitate the filing and recording of this
Merger Agreement. it may be executed in any number of counterparts, each of which shall be
deemed to be an original and all of which together wiil constitute one and the same instrument.

{CONTINUED ON NEXT PAGE]
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IN WITNESS WHEREOF, this Merger Agreement is hereby executed on behalf
of each of the Constituent Carporations and attestsd by their respective officers thereunts duly
authorized.

4

ATI CALIFORNIA ATI DELAWARE
ATI TELESYN INTERNATIONAL CORP., ATITELESYN INTERNATIONAL CORP.,
a California corporation a Delaware corporation

[ /
By: /\-{é_pML

Leo P. Quilici. Secretary

[SIGNATURE PAGE TO AGREEMENT AND PLAN OF MERGER]
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OFFICERS' CERTIFICATE

OF

ALLIED TELESYN INTERNATIONAL CORP.
(a Delaware corporation)

ANTHONY P. RUSSO and LEO P. QUILICI certify that:

1. They are the President and the Secretary, respectively, of Allied Telesyn
Intermational Corp., ;1 corporation organized under the laws of the State of Delaware (the
"Company").

2. The corporation has two classes of stock authorized, designated "Common Stock”
and "Preferred Stock,” respectively. No shares of Preferred Stock have been issued and no shares
of Preferred Stock are outstanding.

3. A total ot 100 shares of Common Stock were entitled to vote on the merger of
Allied Telesyn International Corp., a California corporation, with and into the Company pursuant
to the Agreement and Plan of Merger attached hereto (the "Merger Agreement™).

4.  The principal terms of the Merger Agreement attached hereto were approved by the
Beard of Directors of the Company and by the vote of a number of shares of each class 1nd scries
of the Compary's stock which equaled or exceeded the vote reguired.

5. The percentage vote recuired was the affirmative vote of a majority of the shares cf
Common Stock cutstanding, voting twgether as a single class.

6. We further declare under penalty of perjury under the laws of the Stales of
Califcrnia and Delaware that each has read the foregoing certificate and knows the ccntents
thereof and that the same is true of his own knowledge.

Cic. ated in Sunnyvale, California on October 31, 1995.

- Leo P. Quilici, Secretary

31642942)
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OFFICERS' CERTIFICATE
CF

ALLIED TELESYN INTERNATIONAL CORP.
(a California corporation)

ANTHONY P. RUSSO and LEO P. QUILICI certify that:

1. They are the President and the Secretary, respectively, of Allied Telesyn
International Corp., a corporation. organized under the laws of the State of California (the

"Company”).

2. Tre corporation has two classes of stock authorized, designated "Commoa Stock”
and "Preferred Stock,” respectively. No shares of Preferred Stock have been issued and no shares
_of Preferred Stock are outstanding.

3. A total of 29,253,128 shares of Common Stock and no shares of Preferred Stock
were entitled to vote on the merger of the Company with and into Allied Telesyn International
Corp., a Delaware corporation, pursuant to the Agreement and Flan of Mcrgcr attached hereto

(the "Merger Agreemeit”).

4.  The principai terms of the Merger Agreement a:tached hereto were approved by the
Board of Directors of the Company and by the vote of a number of shares cf each class and series
of the Company'’s stock which equaled or exceeded the vote required.

5. The percEntagc vote requirzd was the affirmative vote of a majority of the shares of
Common Stock outstanding, voting togcther asa smglc class.

6. We further declare undcr penalty of perjury under the laws of the States of
Czlifornia and Delaware that we have read the foregoing Certificate and know the contents
thereof and tha tse same is true of our own knowledge.

Executed in Sunnyvale, California on October 31, 1995.

Anthony P. Rusz President

—«o P. (Suxhcx Secretary

364294 1)
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