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' OPTION AND MERGER AGREEMENT

C THIS OPTION AND MERGER AGREEMENT (this “Agreement™) is made and
entered into on October 22, 2002 by and among PERSIMMON RESEARCH PARTNERS, INC.,a -
Delaware corporation (“Company™), PFPC INC., 2 Massachusetts corporation (“PFPC™) and L
PERSIMMON STOCKHOLDERS COYIVITTEE, 2 committes comprised of Newhouse Specia] .

Situations Fund I, LLC, Rosemont Partners I, LP and Gregory 3. Horn with an address ¢/o Newhouse
Special Situations Fund I, LLC, Two Fast Avenue, Suite 201, Larchment, NY 1052 8, solely nits,

BACKGROUND

. - A The Company desires to grant to PEPC an Option (as defmed in Section 2.1 below),
‘to enter‘into a business combination fransaction pursuant to which the Merger Sub will mnerpge with and
‘into the Company (the “Merger”) in connectior with the exercise of the Option, _ o
B. The Board of Directors of the Company has-detmnined that it s in the best interests

. of its stockholders that, upon the terms and subject to-the conditions of this Agreement and in accordance
- with the General Corporation Law of the State of Delaware (the “GCL"), the Merger Sub and the
Company enter into the Merger. : ' o

o . C. The parties have determined that the proposed M’ergcr and other transactions
contemplated hereby are consistent with, and in furtherance of, their Tespective sh-ateg‘ie;and goals,

D The foregoing recitals are hereby incorporated by reference into this Agfeement and
made 2 part hereof, . :

_ NOW, THEREFORE, ia consideration of the mutual representations, warranties and
- covenants herein contained and intending to be legally bound hereby, the parties hereby agree as follows:

ARTICLE 1.
DEFINTTIONS .

- All capitalized terms vsed and not otherwise defined in the body of this Agreement have
the respective meanings assigned to them in Appendix A hereto. : R

| o ARTICLE 2.
- . OPTION

forth, and the holders of the Company’s issued and outstanding capital stock (the “Stockholders™)
comprising not less thap ninety percent (90%) of the common stock of the Company, on an as-converted
basis (“Requisite Voting Power™) have evidenced their congent in connection therewith to the proposed -
termas and conditions of the Merger and to this Agreement. ' - S '

R 2.2 Option Period. PFEC toay, but shall not be obligated to, exercise the Oph'on at
any time during the period beginning on the date of this Agreement and expiring on the earliest of (§) the

PHLEGAI—'“3°7592_V”(SIDS!TLDDC)“ng_7 ' | . ' T . mm] |
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later of the first anniversary of the date of this Agreement, or such date ag to which the Option Period has

been extended in accordance with Section 1(e}iXD) of the Services Agreement, (i) the termination of
. this Agreement pursuant to Section 9.1 or (ifi} the effective date on which the Company shal] have

terminated the Services Agreement pursuant to Section 18 thereof (the “Option Period”). IFPFPC shall -

not haye exercised the Option in-the rnanner provided herein during the Option Petiod, then the Option

shall thereupon terminate and be null and void, and neither party hereto shall have any further rights or .
. obligations hereunder, - o - ' ' S

oo _ 23 Exercise of Option, To exercise the Option, PFPC shall $0 notify the Company
&;% ~ inwriting (in the manner provided in Section 11.7 hereof) (the “Option Exercise Notice™) no later than
= 11:38 p.m. Eastém time on the last day of the Option Period; it being understood, however, that the

- exercise of the Option, if any, shall be subject in all respects to (i) FFPC’s internal approval process,
including consideration and approvals by FFPC’s board of directors and committess of its parent .

+ company, (it) PFPC’s receipt of any regulatory approvals, consents, licenses or similar grants of authority
by any applicable Governmental Authority‘and the filing or malking of notices deemed necessary or
desirable by PFPC, and (iii) PFPC's receipt of evidence lo its satisfaction that the Company has complied
with all requests for action by PFPC pursuant to Article 7. Upon PFPC providing the Option Exereise

- Notice to the Cornpany, the parties shall thereafter, in accordance with terms of this Agreement, .
consurmmate the Merget. The date upon which the Copany is deemed t6 have received. the Option
Exercise Notice shall hereinafier be refirred to as the “Option Exercise Date,” '

: 2.4 Revocation of Exercise. If on or prior to the Closing Date, but following the .

. Option Exercise Date, PFPC deterrmines that the Company was in breach of any covenant or agreement or
+ . thatany representation or warranty contained in this Agreement was not te and correct or was.
' intentionally misleading as of thé Option Exerciss Date and the Company continues to be in breach or .
' - such representation or warranty continues to be wtrue or misleading on the Closing Date, PFPC shall be

entitled to revoke its exércise of the Option and such revocation shall render any obligations of PFPCto

- consummate the merger hull and void, and all other rights and remedies of PFPC hereunder shall remain

. in full force and effact. ' ' C

o 2.5 Exclusivity, During the Option Period, PFPC shall have the sole and exclusive
tight to effect the Merger or other acquisition of the Business and the Cotnpany shall not offer or solicjt -
offers to effect a sale of the Business, whether by merger,.consolidation, stock purchase, asset purchase,

+ joint venture or otherwise, to-any other Person during the Option Period. :

ARTICLE 3.
. MERGER

: 31 Surviving-Corporation, Upon the cxercise of the Option, and subject to the
‘provisions of this Agresment and applicable law, at the Effective Time (as defined in Section 3.5 below),

a Delaware corporation and wholly-owned subsidiary of PFPC (the “Merger Sub”) shall be merged with

and into the Company in accordance with the Certificate of Merger (as defined in Section 3.5 below), and

the separate corporate existence of Merger Sub shall cease, The Company shall be the surviving -
 corppration in the Merger and shall continue jis corporate existence under the GCL (the Merger Sub and

the Company are sometimes referred to below as the “Constituent Corporations” and. the Company is

sometimes referred to below as the “Surviving Corporation™). - ‘ |

. 3.2 Certificate of Incorporation. ‘At the Effective Time, the certificate of

3 incorporation of the Surviving Corporation shafl be amended and restated to have the same form as the
) certificate of incorporation of the Merger Sub; provided, however, that the name of the Surviving
Corporation may be changed to “AdvisorPort, Inc.” or a derivation thereof ™

wdu
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- 3.3 - Bylaws, At the Effective Time, the Surviving Corporation shal] adopt émended
and restated Bylaws in the same form as the Bylaws of the Merger Sub. _

34.° Directors. The directors of the Merger Sub immediately before the Effective
Time shall be the directors of the Surviving Corporation immediately after the Effective Time, each to
hold the office of director of the Surviving Corporation in aceordance with the applicable provisions of
the GCL and the certificate of incorporation arid Bylaws of the Surviving Corporatior until his or her
successar is duly qualified and elected. : . - S

- 3.5 - Effective Time. Upon satisfaction or waiver of the conditions set forth in Article
8 hereof, and if this Agreement shall not have been terminated in accordance with Article 9 hereof, the
* parties hereto shall cavse the certificate of merger attached hereto as Exhibit 3.5 (the “Certificate of
- Merger™) to be signed and acknowledged and thereafter delivered to the Secretary of State of the State of
Delaware fot filing, as provided m the GCIY,, on the Closing Date, and the Merger shall become effective
as of the time of filing of a properly adopted and executed Certificats of Mezger or at such later date and
© time as is specified in the Certificate of Merger. The date and time when the Merger becomes effective is

herein referred to as the “Effective Time.”

3.6.  Other Effects of the Mereer. The Merger shall have all further effects as _
.- -Specified in the applicable provisions of the GCL., Without limiting the generality of the foregoing, at and
' after the Effective Time, the Surviving Corporation will possess all the rights, privileges, powers and
franchises of a public as wel] as of a private nature, and be subject to all the restrietions, disabilities and
dutics of each of the Constituent Corporations; and all and singular rights, privileges, powers and
N franchises of each of the Constituent Corporations, and all property, real, personal and mixed, and all
i . debts due to either of the Constituent Corporations on whatever account, as well as for stack subscriptions
' and all other things in action or helonging to each of the Constituent Corporations, will be vested in the
Surviving Corporatior, and all property, rights, privileges, powers and franchises, and all and every other

. lizbilities and duties of the Constituent Corporations will thereafier attach to the Surviving Corporation,
and may be enforced Bgainst it to the same extent as if such debis and liabilities had been incurred by it

‘3.7 Cenversion of Shares of Constituent Co orations,
N -‘___'___'__—r_u——-.—_,_l____._'
' {(a) Conversion of Company Shares. : -

C ' (i) Subject to the provisions of this Section 3.7, at the Effective
Time, by virtue of the Merger and without any further action by the Merger Sub, the Company or holders
. of any Shares, each share of capital stock of the Company outstanding immediately prior to the Bffective
. Time (collectively, the “Shares,” which term shall refer to the Company’s common stock (“Common
Stock™) and all series of the Company’s preferred stock (“Preferred Stock™) without distinet] on)
outstanding immediately prior to the Effsctve Time shall be canceled and extinguished and autoratically
become a right to receive (hersinafter referred to as the “Merger Consideration™);

(A)  cash (the “Initial Payment")_ in the amount of Fourteen
Million Deliars ($ 14,000,000), subject to adjustment pursuant to Section 3.8(c); and

{ | . (B)  acontingent cash payment (the “Eamn Out™), as the same
may be adjusted pursuant tg Section 3.8(d), equal to the least of: S
3. : .
TRABEMARKw
REEL: 002753 FRAME: 0889

FHLEGAL: ¥1307652 w17 (S10517L.D0C) 113450.7



F.12
MOU-25-2803  15:66

(1) Twenty Four Million Dollars ($24,000,000); or

(2)  three (3) times Servicing Revenue for the
. calendar year ending December 31, 2005 less $14,000,000; or - - '

' _ (3) : ten(10) times EBITDA for the calendar y'ear -
ending December 31, 2005, less $14,000,000; or - ‘

' . ' 4 twenty (20) times after tax net ncorme
" (determined in accordance with GAAP) for the calendar year ending Pecember 31, 2005 less
$14,000,000; : o ; L

- which Mefger Cbnsideration shall be paid by PFEC to the Exchange Agent to be distributed ﬂ'dﬁcted |
by the Company. : C = .

' o : (i) - Notwithstanding anything to the contrary contained herein,

. .solely forpurposes of calculating EBITDA and net income (determined in accordance with GAAP) for
purposes of calculating the Earn Out, (2) in no event shall any allocated general administrative or
overhead expenses or charges be deducted, (b) expenses or costs incurred in connection with the
provision of services to the Company by PFPC or any affiliate thereof shall be on termns negotiated in
good faith by the Company and PFPC and, absent such negotiated terms, if PFPC requires the Company
to use specific services, the costs associated therewith shall be calculated at the lesser of the amount

. actually charged to the Company therefor or an amount which the Company would pay for such goods

- and services to an unrelated third party in an arms-Jength transaction on reagonable market terms, and (c)

" if any funds are made avazilable by PFPC or any affiliate thereof to the Company, interest will be charged

- . at PFPC’s costs of funds. Solely for purposes of calculating the Eam Out, dunng the period from the date
. of consummation of the Merger through December 31, 2005 (the “Barm Out Period™) (v) the Company
* shall be operated in the ordinary course of business af all imes as 2 separate subsidiary or division of
.+ PFPC or any successor thereto, (w) the Service Agreement shall remain in effect throughout the Eam Out
- FPeriod on the same terms and conditions as are in effect as of the date hereof, except that Sections 1(b)()
- and (i) of the Services Agreement shall be omitted for 4]) purposes and shall no longer be effective and
Appendix B hereof shall be substituted for Section 3(a) of the Services Agreement, (x) no action shall be

 shall be paid or ;ﬁade by the Coﬁipany'dur'.‘g_ng the Earn Qut Period, and (z) the Company shall not issue,
sell, grant or award any Equity Interest in the Company that would Tesull in an expense to the Cormpany
pursuant to GAAP in calendar year 2005, C L n '

: E (iii) Notwithstanding anything to the cbnh-ary éontaincd herein, the
Stockholders’ Representative further agrees and acknowledges that PFPC shall have 2 right of set off

_ (b) Conversion of Mc;gcr Sub Shares. Each outstanding share of the
¢ commeon stock of the Merger Sub outstanding irmmediately prior to the Effective Time, by virtue of the
; Merger 2nd without any action en the part of the Merger Sub, the Company or the holders of the capital

. 4 :
PHLEGAL: #1307652 v17 (S1081 7L.00C) 113350.7 TRADEMARIK:;
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stock of the Mcrger Sub, shall be cancelled and be extinguished and be exchanged for one share of
common stock of the Surviving Corporation, _ ’ )

3.8 . Si:rren_der'and Pavment

" ‘(@) Exéhange:é gent. ‘Prier to the Effective Time, the Company shall appoint
an agent réasonably satisfactory to the Stockholders’ Representative (the “Exchange Agent™) for the

" made available, PFPC shall assume that no Pre-Merger Stockholder will pcxféct such stockholder’s right

to appraisal of his or its Shares: provided, however, that the payment by PFPC ta the Exchange Agent
shall be deemed to have safisfed brPCrs obligations, if any, to make such payments to each Stockholder,
including any such Stockholder who or which does pérfect his or its right to appraisal. If any portion of
the Merger Consideration is to be paid by the Exchinge Agent to a Person other thag the registered holder

.o )y Lﬁﬁﬂl’ to Stockholders. The Cpmpan:;r, shall cause a letter of transrnitial
(the “Transmittal Letter™) for use in exchanging original certificates fepresenting the Shares for the

- Merger Congideration to be mailed to each Pre-Merger Stockholder as soon a5 practicable after the

Option'is exereised and to be returned fot later than three (3) Business Days prior {o the anticipated
Closing Date, which Transmirta] Letter shall specify (i) that the delivery shall be effected, and risk of loss
and fitle shall pass, only tpon proper delivery of the certifipates representing Shares to the Exchange

| Agent, and (ij) that each of the Pre-Merger Stockholders approves, confirms and ratifies the Stqckholdérs’_

Representative’s agreement to the applicable provisions of this Agreement, including without limitatior

. Article 10 hereof,

disagreement (“Notice of Disagreement”) with such Set Off amount on or before seven (7) days foliuwing
receipt by the Stockholders’ Representative of the Notice of Set Off: During 2 period of seven (7) days
following the receipt by PFPC of 2 Natice of Disagreement from the Stockholders’ Representative, the

. parfies shall attempt to regolve in writing any differences they may have with respect to the matters and

> TRADENARK:
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the aforesaid seven (7)-day period, the parties shall have failed to reach written agreement with respect to
all matters covered by a Notice of Disagreement, then such rernaining matters to which writtsn agreement
has not been reached (the “Disputed Matters™) shall ba quantified and such disputed amounts shal] be
placed in an interest bearing account with an escrow agent mutyally acceptable to PFPC and the

. Stockholders’ Representative pursuant to an escrow agreement in a form to be mutually agreed amc‘:mé the

parties and the escrow agent, until such Disputed Matters have been finally resolved and any undisputed

* amounts shall be promptly paid by PFPC to the Exchange Agent,

'@  Eam Out and Set OFf

(i) Preliminary Earn Qut Caleulation: As soon as practicable
following December 31, 2005, but not later than sixty (60) days before April 15, 2006, PFPC, at jts
expense, shall cause to be prepared and shall provide to the Stockholders’ Representative, in accordance
with the notice provisions of Sestion 11.7, ifs determination of the Eamn-OQut and the Set Off amount, if
any, as calculated by a nationally recognized accounting firm selected by PFPC in ifs sole discretion,

* prepared from the Books and Records of the Company in accordance with GAAY (as GAAP exists on the

date of this Apreement) showing in reasonable detail, as of December 31, 2005, the Servicing Revenues,

' .‘ EBITDA and net income of the Surviving Corporation (the “Preliminary Eam Out Caleulation™).

(i) . Notice of Disagreement. The Preliminary Eam Out Calculation

-é_hall become final sand brriding upon PFPC and the Pre-Merger Stockholders umless the Stockholder

Representative gives a Notice of Disagresment in respect of the Preliminary Eamn Out Caloulation to

- PFPC on or before thirty (30) days following the receipt by the Stockholders’ Representative of the

Preliminary Earn Out Calculation. Such Notice of Disagreement shall specify in reasonable detail the
nature of any disagreernent so asserted in respect of the Preliminary Eamn Out Caleylation (including, with

. become final and binding ﬁpon PFPC and the Pre-Merger Stockholders, and PFPC shall promptly pay to
. the Exchange Agent an amjount equal to the adjusted Preliminary Barn Out Caleulation. In connection

with the Notice of Disagreement in respect of the Preliminary Earn Out Calculation, PEPC shall provide. |

the Stockliolders’ Representative, upon reasonable notice and during normal business hours, access to the
- Surviving Corporation’s Books and Records, - '

- o (i)  Disputed Matters. If at the end of the aforesaid ten (10)-day
period, the parties shall have fajled 1o reach written agreement with respect to all matters covered by a
Notice of Disagreement, then all such matters as to which written agreement has riot. besn reached (the
“Disputed Matters™) shall be submitted to and reviewed by an arbitrator (the “Arbitrator”), which shall be

" an accounting firm of national reputation jointly retained by PFPC and Stockholders’ Representative, and -

any undisputed amounts shail be promptly paid by PFPC to the Exchange Agent. If PEFC and the
Stoc}diqlders’ Representative are unabje to agree on the choice of Arbitrator, the Arbitrator shall be a “big-
four” national aceounting firm selected by lot (after excluding one firm designated by each of PFPC and
the Stockholders® Representative). _ ' _ ‘ - : '

(v)  Arbiteation of Disputed Matters. -Each party shall promptly

-6+ '
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Arbitrator’s review of the “Ti'ttcn statements, each parfy shall have an opportunity to make a brief ora)
presentation in support of that Party's written statement, and may respond to the Arbitrator’s questions, if
- -any. The Arbitrator shall consider only the Disputed Matters and the Arbitrator shall act promptly to

' Caleulation, adjusted to reflect any written agreement between the parties with respect thereto and (i) any
. determination of the Arbitrator withi respect to any Disputed Matter (each of which sha]l be final and
binding upon PFPC and the Pre-Merger Stockholders). The expenses of the Arbitrator shall be borne

"binding as to the Disputed Matiers before jt and as to the calculation of the Earn Out and the Set Off.
Judgment upon the award of the Arbitrator may be entered by any state or-federa] court of competent.
Jurisdiction. Co n ‘ e o e

(V) Paymen of Eamn Out. On or before April 15, 2006 (the “Bary

Out f'aymant Date™), PFPC shall pay to the Exchange Agent such portion of the Eam Out a3 ismot subject -
either to: () determination by the Arbitrator or (b) bona fide dispute (the “Undisputed Amount™), In the

set forth in the Wall Street Jounal on such tenth day plus two percent ( 2%) until such amounts are made

+ available to the Exchange Agent. PEPC shall also promptly pay to the Exchange Apent each portion of |

. the Undisputed Amount that has been liquidated either by aprecment of the Parties, final dettrmination-by -
the Arbitrator or final determination by any othér'disputc: resolution mechanism as has been properly '
employed by the parties to obtain a fipal determination. : ' '

ARTICLE 4.
CLOSING

o 4.1 - Clnsiﬁg. The'consi.mumljon of the Merger (the “Closing") will take place at the
offices of Pepper Hamilton LI P at 3000 Two Logan Square, Eighteenth and Arch Streets, Philadelphia, PA
19103, commencing at 10:00 a.m. (local time) no fewer than ten (10) Business Days nor more than twenty

been fulfilled or waived by PFPC. The date on which the Closing is held is referred to a5 the “Closing Date.”
~Subject to the provisions of Article 9, failure to consurnmate the Merger on the date and time and at'the place

relieve any party of any obligation under this Agreement. In such a situation, the Closing. will oeeur as saon -
. as practicable, subject to the provisions of Article 9, K : ; ]

_ 42 Closing Oblisations, In addition to any other documents to be delivered under |
* any other provision of this Apreement, at the Closing: - ' )

_ : (@)  The Company shall deliver or cause to be delivered to PFPC or the,
Merger Sub: - R o B :

(i) - the Cerfificate of Merger, properly executed by the Company, to
be filed with the Secretary of State of the State of Deleware, to effect the Merger,

G)  allofthe Company’s Books and Recards, in¢luding without
limitation all minute books, stock books, stock transfer ledgers, finaneial and accounting records, and

. TRADEMARK.
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- Merger and any other document relating to the Merper.

will be required to be delivered at the focation of the Closing, and the remainder of the Books and
Records may be delivered at the Company's principal executive offices: : '

Gif)  the opinion of Wolf, Block, Schorr and Solis-Cohen LLP,

counse] for the Company, in form and substance reasonably acceptable to counsel for PFPC, which shall

include a bring down of a favorable opinion delivered in connection with the execation Kereof that (A) the
Set Off contermplated undér Article 3 and Article 10 hereof is valid, legally binding and enforcsable

against each of the Stockholders. and (B) the Stockholders’ Representative has the authorjty to execute

and deliver thig Agrex_:mcnt, to perform each of its obligations and duties hereunder (including, without
limitation, the full power and anthority on behalf of each Stockholder to take any and all actions on behalf
of, execute any and all instruments on hehalf of, and execute or waive any and all rights of, each '
Stockholder to the extent set forth in Section 10.9 hereof), and that this Agreement is valid, legally

binding and enforceable against the Stockholders’ Representative;

{iv) a_cartiﬁcaté executed by the Company as to the aceuracy of its

representations and warranties as of the date of this Agreement and as of the Closing Date in accordance

with Section 8.3(a) and 4 to its compliance with and performance of its covenants and obligations to be

_ j:erfonmd or complied with at or before the Closing Date in accordance with Secton 8.3_(b);| and

S (V) acertificate of the Secretary.of the Company certifying, as
complete and accurate as of the Closing, attached copies of the Certificate of Incorporation-and Bylaws of
the Company, eertifying and attaching all requisite resolutions or actions of the board of directors and
stockholders approving the execition and delivery of this Agreemént and the consummation ¢f the

_ . {b) PFPC or the Merger Sub, as the case maj be, shall deliver or cause to be
delivered to the Company or the Stockholder’s Representative as the case may be: _ '

| @ the Initial Payment by wire trapsfer to the accounts specified in

* writing to PFPC or the Merger Sub at Jeast three (3) business days prior to the Closing Date; -

: . G)  the opinion of Pepper Hamilton L'LP, counsel for PFPC, in form'
and substance acceptable to covnse] for the Company; - ; :

(if)  acertificate executed by PFPC as to the éccurﬁcy ofits

* * representations and warranties as of the date' of this Agreement and as.of the Closing which take in

.eonsideration the Merger Sub as the incorporated) in accordance with Section 8.2(a) and asto its: _
compliance with and performanee of its covenants and obligations to be performed or complied with at or
before the Closing in secordance with Section 8.2(b); and - -

: . o o (iv)‘ 2 certificate of the Secretary of the Merger _Sub‘c'erﬁfj'ing. as
complete and accurate as of the Closing, attached. copies of the Certificate of Incoiporation and Bylaws of

_ 4.3 Subsequent Documents. Fach of the Company, its Subsidiaries and PFPC, as.
the case may. be, shall at any time and from Gme to time upon the request of any party hereto execuis,
acknowladge angd deliver, or cause to be executed, acknowledged and delivered, all such finrther _
assignments, instruments of sale and transfer and other docurnents as may be reasonably required for the
effective and complete consummation of the transactions contemplated hereby. '
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, ARTICLE 5. .
REPRESENTATIONS AND WARRANTIES
" OF THE COMPANY

 * Each of the Company and its Subsidiaries heteby represents and warsiots to PFPCand
_the Merger Sub that the statements contained in this Article 5 are true, correct and complete as of the date .
* of this Agreement: - . ' Ve . . :

-51 ' Organization, Standing and Authority, . ) S

o ()  Each of the Company and its Subsidiaries is a corporation or other entity

+ duly organized, validly existing and in good standing or subsisting under the laws of its Jumsdiction or _
organization. Each of the Company and its Subsidiaries is duly autherized to conduct business and is in
Boad standing under the laws of cach jurisdiction where such qualification is required, Eachofthe
Company and its Subsidiaries has the organizational power and authority to own or hold under lease the
properties it purports to own or hold under lease, to transect the business it transacts or PTOposes to
transact, and to execute and deliver this Agreemient and perform the provisions thereof. None of the
Company or any of its Subsidiaries is in violation of any term of any Constituent Document applicable to
it, or any agreement, instrument, Judgment, decree, order, statute, nile or govermental regulation

. applicable to it. : : . : ‘ ' . -

obligations of the parties thereto, enforceable in accordance with their terms, subject to the effects, if any,
of bankruptcy, insolvency, fraudulent conveyance, reorganization, moratorium and other similar laws
relating to or affecting creditors’ nights generally and general equitable principles (whether considered in
2 proceeding in equity or at law). Schedule 3.1(b) sets forth all other agreements, contracts or
understandings relating to the Bovernance of Company or to which a stockholder of the Company i3 a
party relating to its Shares.© ' : ' ' ' '

52 Capital Structuré of Company: Title to Shares.

| (a} . The cépital' structure of Company is as set forth in jts cerfificate of
incorporation, a copy of which is attached hereto as Schedule 3.2(a). - - -

- . - (b)  "Schedule 5.2(b} hereto contains a complete and correct list of each
. Person owning or holding, whether beneficially or of record, any Shares, showing, as to each Person, his,
her or its correct name and address, and the jurisdiction of its organization, if applicable, and amounts and
percentages of Preferred Stock and Common Stock owned, The Shares set forth on Schedule 5.2(h)
constitute all of the oulstanding Equity Interests of the Company. None of the outstanding Equity
Interests of the Company was issued in violation of the Securities Act or any other applicable laws

(inchuding blue sky laws),

)] Except as disclosed in Sehedule 3.2(e): (i) each of the Stockholders has
good and valid title to the Shares owned by hitm, her or it and has the full right, power and authority to

- execute the Transmittal Letter on his, her or its behalf, (i) no stockholderis a party to any Constituent
Document, {iii) none of the Shares have beeqy issued in violation of the Rights of any Person, and (iv) 41l
of the Shares have been duly authorized, validly issucd, are fully paid and non-assessable. L

53 Subsidiaries; Affiliates: Conflict of Interest..
'_'__—'—"J——v—-—-u—?__..__—__. -
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(2) The Company (by itself or through its wholly-owned direct or indirect
Subsidiaties) owns all of the issued and outstanding Equity Interests of each of its Subsidiaries. Except as
set forth in Schedule 5 3(a), each outstanding Equity Interest of each of the Company’s Subsidiaries i
duly authorized, validly issued, fully paid and nonassessable, a5 the case may be, and each such interest
owned by Company or one of its Subsidiaries is free and clear of any restrictions on transfer, Liens,
Taxes, or Rights. None of the outstanding Equity Interests of the Subgidiaries of the Company was issued

in violation of the Securities Act or any other applicable laws (including blue sky laws).

co o (b)  The business of the Company is conducted by the Company and its -
Subsidiaries and is not directly or indirectly conducted through any other Affiliate of the Company, or by -
 amy other entity. Except as set forth in Schedule 5 3(b), no Affiliate.of the Company has any direet or
“indirect interest (other than an investment interest in no meére than five percent (5%) of the stock of a
publicly traded company) in any creditor, competitor, supplier, customer, or lessor. ' ‘

: .. () . Exceptagset forth in Scheduls 5.3(c). no Affiliate of the Company is’
. . Presently 2 party to any agreefnent ot arrangement with the Company: (i) providing for the furnishing of
raw materials, produets or services to or by, or (ii) providing for the szle or rental of real or personal
. . Property to.or from, any such entity. - e

L (@  Exceptas set forth in Schedule 5.3(d}, no Affiliate of the Company has
any interest in- (1) any contract, arrarigement or ﬁnders_tanding with, or relating to, the business or :
operations of the Cormpany: (ii) any loarn, arrangement, ynderstanding, agreement or contract for or
' relating to indebtedness of the Company, or (i) any property (real, personal or mixed), tangible or

intangible, used or currently intended to be used in, the business or operations of the Company,-

5.4 Authorized and Eifective Agreement: No Conflict.

, : (a)  The Company has all requisité power and authority to enter into and
perform all 6f its obligations under this Agreernent. The execution and delivery of this Agreement and
. the consummation of the Merger and other transactions contemplated héreby have been duly and validly
authorized by all necessary corporate and stockholder action. C

e () - This Agreement constitutes the legal, valid and binding obligations of
Company, enforceahle against the Compeny in accordance with its terms, subject to the effects, if any; of
banknuptey, insolveney, fraudulent conveyance, reorganization, movatorium and other similar Jaws -
relating to or affecting creditors™ o ghts generally and general equitable principles (whether considered in
2 proceeding in equity or at law). ' S - .

: () Except as set forth on Schedule 5 A(¢e), neither the execution and
delivery of this Agreerment, nor consummation of the trangactions contemplated hereby, nor complidnce
by the Company with any of the provisious hereof does or will (1) conflict with or result in a breach of
- .any provision of any Constituent Document, (i) constitute or result.in a breach in any material respect of
- any term, condition or provision of, or constitute a default under or result in a:loss of rights by the '
- Compzny or any of its Subsidiaries under, or give any other party any right of terminetion, caneellation,
| Tepricing, renegotiation or acceleration with respect to, or result in the creation of any Lien or asgeriion of -
any ¢laim upon the Cormpany or any Subsidiary or any of their respective property or assets pursuant to
any note, bond, mortgage, indenture, licensc, agreement or other instrument or obligation (including the
Cornstituent Documents and applicable law) to which the Company, its Subsidiaries or any stockholder of
the Cormpany is a party or by which any of their properties or assets are bound, or (iii) violate any Law or

% _ order, writ, Imjunction, decree applicable to the Company, its Subsidiaries or any stockholder of the
: Company. - . ' ' -
' -10- -
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(9 None of the Company’s or any of its Subsidiarjes’ “wrap fee proprams”
(25 such ierm is defined in Rule 204-3(g)(4) promulgated under the Investment Advisers Act of 1940) is
an “investment company” as defined in the Investment Company At of 1940, and each such wrap fee

.. -Program complies with all applicable federal and state laws, regulations, puidelines, statements of policy
- and other federal or state governmental requirements. : C

55 Government and Third Party Approvals, Except as set forth in Schedule 5.5

(Which Schedule includes all consents conterplated by Section 8.1 hereof), no consent, approval or

" authorization of, or declaration, notice, filing or registration with, any Governimental Authority, or any

other P,crsbn,’is required to be made or obtained by the Comparty, its Subsidiaries or any Stockholder on
or prior fo the Closing Date in connection with the execution, delivery and performance of this _
Agreement by the Company or the ¢omsummation by Company of the transactions conterplated hereby,

5.6  Tinancial Statementé; Prdjection : Books and Records.”

= (8)  The Company has delivered to.PJEiPC andited annual Financial
Statements for the year ended December 31, 2001, and unaudited integim Finaneial Statements for the

operations and cash Tlows for the specified petiods and have been prepared in accordance with GAAP
consistently applied throughout the periods involved, except as set forth in the notes thereto (subject, in
the case of any interim Financial Statements, to the omission.of notes thereto and normal year-end
adjustments), : . oo ' : "

(b) | Company has delivered to PEPC projections of its anticipated financial

" performance for the period beginning with the fourth quarter of 2002 and continuing through first quarter
,of 2005 (the “Financial Projections™) as attached hereto ag Schedule 5.6(b). ' The Finangial Projections

Were prepared in good faith by Company based on assumptions its management believad fo be reasonable

at the date of their preparation and, in the opinion of management of Company, the underlying }
assumptions provide a reasonable basis for such Financial Projections, '

l;_-ooics of the Company contain records which are accurate in all matetia) respects of all corporate actions

‘of the $tockholders of the Company and the Board of Directors of the Company,

~ any one month or $500,000 in ény calendar quarter without PEPC's prior written consent.

: 5.8 Legal Proceedings, Except as set forth on Schedule 5 8, there are no actions,
suits or proceedings msttuted, pending or, to the Knowledge of the Company, threatened apainst the
Company or any of its Subsidiaries Or against any asset, interest or right of the Company ot any of its

' Subsidiardes. There are ng actions, suits or proceedings instituted, pending, o, to the Knowledge of the

-11- ‘
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Company or any of its Subsidiaries, threatened Ey or again"st any Stockholder of the Company relating to’
© Or ansing out of any such Person's relationship with the Company. : :

5.9  Compliance with Laws, E:.mcprt as set forth on Schedule 5.9, each of the

_ . 512 Properties; 'None of the Company ér anry of its Subsidiaries possesses fee simple.
. title to any real property. Except for Liens granted by the Company to its stockholders who hold the
Companyfs “Senior Secured Convertible Notes Due 2003” (and the Company shall cause all of such
-Liens to be released as soon as practicable after the date hereof), the Company and its Subsidiaries have -
good and marketable title free and clear of all Liens to all of the personal properties and assets, reflected ,
. 0n the Financial Statements ag of August 31, 2002 or acquired after such date, meluding without
Iimitation the Intellectual Property Rights. Schedule 3.12 sets forth a complete and aecurate list all leases
.to which the Company or any of jts Jubsidiaries, as Iessee or as Euarantor or otherwise, leases any real or
. material jter of personal property (eacha “Lease”); and each Lease is valid and enforceable jn - -
accordance with its terms. - '

' 5.13 Inte]lectu;—:l P;ogem.l

' . (1) Schedule 5.13(2) sets forth a complete list of all contracts with third
' parties relating to the Company Intsilectyal Property Rights: Other than as specified on Schedules 5.13(a)
and 5.13(b). the execution, delivery and performance of this Agreement by the Company, and the
consummation of the transactions contemplated hereby shall not coustitute a material breach or default of

any instrument, eontract, license or other agreement granting, licensing or otherwise governing or

PHLEIGAL: FI307692 V17 (SI0S17.00C) 113980.7 - —12_- ) T EMARK,
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affecting eny Company Intellectual Property Rights and shall not cause the forfeiture or termination or
give rise to a right of any Person to cause the forfeiture or termunation, of any Company Intellectus]
Property Rights. Other than as specified in Schedule 5.13(a), there are no royalties, fees or other

. payments under any agreement payable by the Company or any of its Subsidiaries to any Person by

+ reason of the ownership, use, license, sale or dispasition of any of the Company Intellectual Property
Rights. Other than as specified on Schedule 5.13(a), neither Company ner its Subsidiaries or any other *
Person is in breach or default under any of the agreements listed in Scheduls 5 .43(a) and each such
agreement 15 as of the date hereof and immediately following the: Closing Date will be valid and in full

force and effect. _ :

C - (B Schedule 5.13(b) sets forth a list of all Copyrights, including, without
limitation, Software, Patent Rights and "Trademarks owned by or licensed to the Company or any of its
- Subsidiaries and all regristrations and applications therefor. Included in Schedule 3.13(b) is a list of third
party Intellectual Property Rights licensed to Cormipany for which no contract is listed in Schedule 5.13(a)..
There are no Copyrights, Patent Rights, Software or Trademarks that are used in or necessary for the

- conduct of the Business that are not set forth on Schedule 5. IB(Q]". -

() Schedule 5.13(c) sets forth a list of all Comipany Software specifying as _
' to each item of Company Software (i) all service marks and trademarks used in connection therewith, and
(i1) the third party Intellectnal Froperty incorporated therein. There is no Company Software that is used
in the eqnduct of the Business that is not st forth on Schedule 5.13(c). : _

: (@ Except as set forth in Schedule 5, 13(d), the Cotnpany owns all
Intellectual Property Rights in and to the Company Software. '

C © . (&)  The Company’s or any of its Subsidiares’ use of the Company Software
in the conduct of its Business does not: (i) violate any license or agreément between the Company or any -
of its Subsidiaries and any other Person; (if) except to the extent of the third party Intellectual Property = .

- specified in Schédule 5.13(c)(ii), nfringe any Inteilectual Property Right of any other Person; or (iidte -
the Company’s or any of its Subsidiaries’ Knowledge, infringe any Intellectual Property Right of any

. other Person.

: (3] The Company’s or any of its Subsidiaries’ use of Intellectual Property
Rights, other than the Company Software, in the conduet of the Business does not: (i) violate any license.
or agreement between the Coritpany or any of its Subsidiaries and any other Person; or (ii) to the
Company’s or any of its Subsidiaries’ Knowledge infringe any Intellectual Property Right of any other

" Person. - ' _ : L

‘ ' () The Company or its Subsidiaries: (i) own the éntire right, title and
interest in and to the Company Intellectual Property Rights, free and clear of any liens, ¢laims or other
encumbrances; or (ii) has a valid contractual right or license to use the same in the condiict of the
Business. Except as set forth in Schedule 5.13(p), the Company has  valid and enforceable written
confidentiality and assignment agreement with every individual person and entity, including any
employee, consultant, independent contractor or otherwise, who created, developed or modified any
Intellectual Property Rights on behalf of the Company under which agreements each such indjvidual -
person ‘and entity has irrevoeably assigned all right, title and interest in and to all such Intelleciual
Property Rights to the Company. Except as set forth in Schedules 5.13(2), 5.13(b). and 5.13( £}, upon
consurnmation of the transactions contermplated by this Agreement, the Company and its Subsidiaries will
be entitled to continue to use all Company Intellectual Property Rights, as currently used in the conduet of
! the Buginess, without the Payment of any material fees, licenses, or ather peyments not currently required

for such use, in each cage, on accoynt of the change in ownership of the Company and its Subsidiaries.

' : 13- | |
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_ -.(h) All registrations that dre owned by the Cormnpany or any of its .
Subsidiaries for Copyrights, Patent Rights and Trademarks are valid and in force, and all applications to
register any unregistered Copyrights, Patent Rights and Trademarks so identified are pending and in good
standing, all without challenge of any kind from third parties or the relevant governmental agency or
office; and the Company or its Subsidiaries has the right fo bring actions for infringerment or unauthorized-
use of the Copyrights (if in the Unjted States, then to the extent allowed by applicable federal law), Batent

- Rights, Trademarks and Software owned by the Company or any of its Subsidiaries.

(1) There is no pending or, g the Knowledge of the Company, threatened,
¢laim or litigation contesting the, validity, ownership or right to use, gell, license or dispose of any -
Company Intellectual Property Rights, nor is there any valid basis for any such claim, nor has the
Company received any written notice asserting that any Company Intellegtudl Property Rights or the
proposed use, sale, license or-disposition thereof nfringes, misappropriates or otherwise conflicts with or

' shall infringe, misappropriate or gtherwise conflict with the rights (including withotit limitation the

Intellectual Property Rights) of any other Person,”

() Exceptas set forth in Schedules 5.13(2) and (g), the Company or its

Subsidiaties own all right, title and interest in and to all work product prepared by or for the Company or

; 'Soft\xrare, and the Cbmpany has not customized Company Softwai‘c, for, or j'ointly with, any Person,

Except as set forth in Schedule J.13(a). 1o third party that has licensed any Intellectual Property to

- Company or its Subsidiatjes has anty ownership rights or licensé rights to improvements or madification

rnade by or for Company or its Subsidiari;s in such Int'ellm_:ma] Property.

- of, or inferest in, any of the Intellectua] Property used in or necessary to the eonduct of the Business. No

Subsidiary has asserted or may assert ey claim of ownership of, or interest in, any of the Intellactual

- Property used in or necessary to the conduct of the Business.

(@) No (i) Company Software, (ii) material published or distibuted by’

. Company or its Subsidiaries, or (111) conduct or statement of Cornpany, or its Subsidiaries constitutes a

defamatory statement or falge advertising, or otherwise violates any Law.

B o (m) . Neither Company nor its Subsidiaties has disclosed, or allowed to be-
disclosed, verbally or in writing, any confidential information relating to the Company Software to any

- -Person other than (i) 2 Person Laving a written obligation to Company or its Subsidiaries to hold the

confidential information in strict ¢onfidenos and use the confidential information only for the benefit of
Company or its' Subsidiaries, and (ii) the individuals identified in Schedule 5.13(g). .

5.14  TaxMatters. _

_ o (aj The Company and each of ité-SLibsidimiqs has tirmely filed or caused to
be filed (or intends to timely file or cause to be filed prior to Closing), all Tax Returns required by
applicable law for the period prior to the Closing Date. The Company and its Subsidiaries have paid (or

will timely pay prior to Closing) al] Taxes due under applicable law (whether or not shown on any Tax

Return)-with respect to the Company or its Subsidiaries for the period prior to and including the Closing
Date or with respect to current Taxes due and unpaid but not yet delinquent, have acerped or will properly
acerue the liability therefor on the Finageia] Statements. No audit examination or deficiency or refund
Itigation with respect to any such Taxes or Tax Returns relating to the Company or any of its

- .
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Subsidiaries is pending. Neither the Company nor any Subsidiary will have any material iiabih'ty for any
such Taxes in excess of the amounts so paid or accrued on the Finaneial Statements.

o file any Tax Returng which have not since been filed. No deficiencies for any Tax have been propesed,

+ mot been seftled and pajd. No Jurisdiction in which the Company or any of its Subsidiaries is not fiting
‘Tax Retuns has provided notice that the Company or any of its Subsidiaries may be subject to Tax in
such jurisdiction.” There are curren tly no agreements in effect with respect to the Company or any of its
Subsidiaries to ¢xtend the period of limitations for the assessment or collection of any Tax. o

(¢}~ There is no contract, agreeinent, plan or arratigement covering any
current or former employee of the Company or any of its Subsidiaries that, individually or collectively, * -
could give tise to a payment of any amount that would not be deductible by reason of Section 162(2)(1) or
280G of the Code; provided, however, that there shall be no liability for any breach.of this representation
if any deduction arising from (1) the grant to employees of up to 17,146 shares of Class § Common Stock
-under the Company’s 2002 Stock Incentive Plan (which Plan shall terminate upon the consiummatién of
the Merger) granted on or prior to the execution date of this Agreement, (ii) the grant to emplayees of up
to 585,657 shares in the aggregate.of Class A Common Stock under the Company’s 2002 Stock Incentive'
Flan, which shares were granted on or prior to the execution date of this Agreement or will be granted in
part as of the 1ait day of each of the ted consecutive calendar quariers, commiencing with the calendar .

. Quarter ending December 31, 2002, or at such earlier date as permitted under the 2002 Stock Incentive

- Plan, and (iif) 87,691 shares of Class § Common Stock otherwise outstanding on the execution date of
 this Agreement, is limited, disallowed or lost, but there shall be Hability for sich-breach if and to the .
- extent FFPC incurs any other Loss or expense in cormection therewith. '

. . . (d).  Noneofthe Company nor any of its Subsidiaries has been a member of
-an affiliated group, as defined in Section 1504 of the Code, other than one in which the Cornpany is the
comman parent, ) SN )

: (&) There is no written tax sharing or allocation aﬁfeement to which the
Company or any of its Subsidiaries is a party. -

: () The Company has not, within the past two years, distributed the stock of
any corporation in a trangaction that was fntended to qualify under Section 355(a) of the Code, .

. R (8) - The Company and each of Subsidiaries a3 of the Effective Time will
have paid to the appropriate taxmg authority or have withheld (int a separate segregated aceount) with

respect to its employees all federal and state income taxes, FICA, FUTA and other Taxes required to be
withheld, . S - '

515 Emglux-ee Benefit P]nns.

_ () The Company has previously delivered to PEPC each bonus, deferred.
Compensation, incentive compensation, stock purchase, stock option, severance pay, medical, life or other
insurance, profit-sharing, or pension plan, program, agreement or arrangement, and each other employee
benefit plan, program, agreement or arrangement, sponsored, maintained, contributed to, or required ta be
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. or any other govermmenta] or regulatory authority relating to each Plan. .

F.24

contributed to, by the Company or any of'its Qubsidiaries, or by any trade or business, whether or net
incorporated, that together with the Company and its Subsidiaries would be deemed a “single employer”
under Section 414 of the Code {an “ERISA Affiliate™) for the benefit of any employee, director or former

- employee or director, whether formal or informal (the "Plans™), Neither the Company nor its Subsidiaries _

has any formal plan or commitment to create any additional plan or modify or change any existing Plan
that would affect any employee or director or former employee or director of the Company or any of its-
Subsidiaries. - ' Co - A

T ()] With respect to ach of the Plans, the Corpany has previously delivered
to PFPC true and complete copies of each of the following documents: (i)the Plan and related documents
(including all amendments thereto); (i) the two most recent annual teports and financial staternerits, if
any; (iii) the most recent swmmary plan description or other plan deseription, all modifications and

- updates thereto, and all material employee communications relating to such Plan; and (iv) the most recent

determination letter and/or opinion letter received from the Internal Revenue Service with respect to each :
Plan that is intended to be qualified under the Code, and all material communications to or from the IRS

- () No Iiabiiity under Title IV of ERISA has been incurred by the Company,'

. its Subsidiaries or any ERISA Affiliate that has not been satisfied in full, and no condition exists that - .
presents a matenial rigk to the Company, its Subsidiaries or any ERISA Affiliate of incurring a liability

under such Title, None of the Plans is subject to Section 412 of the Code, Section 302 of ERISA, or

“Title IV of ERISA, and noxe of the Cornpany, its Subsidiaries or any ERISA, Affiliate has ever sponsored,
Traintained, contributed to, or had any liability with respect to any pension plan (within the meaning of

Section 3(2) of ERISA) that was subject to Section 412 of the Code, Section 302 of ERISA, or Title IV of .
ERISA. _ : o _

(@ Exceptasset forth on Schedule 5.15(d), none of the Company, its .
Subsidiaries or any ERISA, Affiliate, nor any of the Plans, nor any trust created thereunder, nor any -
tustee or gdministrator thereof has'engaged in a fransaction in connection with which the Cornpany, its .
Subsidiaries, any of the Plans, or any such trust, could, directly or indirectly, be subjeet to a civil penalty

. 8ssessed pursuant to Section 409 or 502(j) af ERISA, » tax imposed ptirsuant to Section 4975 or 4976 of
‘the Code, or any other material liability (othér than Tiabilities for contributions to the Plans and payment

of benefits thereurider in a¢oordance with the terms of the Plans), . -

o .. {€) - Pyl payment has been made, or will be made in accordance fwith
Section 404(a)(6) of the Code, of ali amounts that the Company or any of its Subsidiaries is required to -

* pay under the terms of the Plags with respect to the period prior to the Closing Date, and all such amounts -

accrued through the Date will be paid on or prior to the Closing Date or will be properly recorded on the
Finantial Statements. ' - .

4 ) None-of the Plans isa “multiemployer pension plan,” 4 such term is
defined in Segtion 3(37) of ERISA, a “multiple employer welfare arrangement,” as'such term is defined in
Section 3(40) of FRISA, or a single employer plan that has two of more contributing sponsors, at least a

- two of whom are not under common control, within the meaning of Section 4063(a) of ERISA.

: .o - (8 Each of the Plans that is intended to be “qualified” within the meaning of
Section 401(a) of the Code i so qualified and a favorable determination letter or opinion Jetter to that
effect has been issued by the IRS with respeot to each such Plan. Each of the Plans that is intended to
satisfy the requirements of Section 125 or 501{c)(9) of the Code satisfies such requirements. Each of the
Plans has been operated and administered in all materjal respects in accordance with its terms and
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spplicable laws, including but not limited to ERISA and the Cods, a5 well as fina] and temporary
regulations issued under ERISA and the Code. - -

: _ (h)  Exceptasset forthin Schedule 5.15(h), each Plan may be amended or
terminated without liability. to the Company or any of its Subsidiaries (other than lability for
contributions tq the Plans and payment of benefits thereunder). in accordance with terms of the Plans
through, in fhe case of the termination, the effective date of the temmination of the Plan. No amounts
payable under the Plans will fail to be deduetible for federal income tax purposes by reason of Sections |
- 162(m) or 280G of the Code; provided, however, that thers shall be no liability for any breach of this

representation if any dedustion arising from (i) the grant to employees of up to 17,146 shares of Class S

‘Common Stock under the Company’s 2002 Stock Incentive Plag (which Plan shall terminate upon the
conswnmation of the Merger) granted on or prior to the execution date of this Agreement, (i) the grant to
employees of up to 595,657 shares in the aggregate of Class A Common Stock under the Company's |
2002 Stock Incentive Plan, which sharss were granted on or. prior to the execution date of this Agreement
or will be granted in part as of the last day of each of the ten consecutive ealendar quArters, commencing
with the ¢alendar quarter ending December 3 1, 2002, or at such earlier date as permitted under the 2002 _
Stock Incentive Plan, and (iii) 87,691 shares of Class 5 Commeon Stock otherwisa outstanding on the
execution date of this Agreement, is lmited, disallowed or lost, but there shall be lability for such breach
if and to the extent PEPC incurs any other Loss or expense in connection therewith. Each Ferson who
performs seivices for the Company or anry of its Subsidiacies has been, and is, properly classified by the

. Company or its Subsidiaries as an employee or independent contractor, ' ' .

o - ()~ There areno actions, suits, or claims pending, or, to the Knowledge of
the Company, threateried or anticipatéd (other than routine claims for benefits) against any Plan, the
assets of ary Plan or against the Company or any of its Subsidiaries with respect to any Plan. There is no
Jjudgmment, decree, injunction, rule or grder of any court, Governmental Authority, or arbitrator ‘
outstanding against or in favor of any Plan or any fiduciary thereof with respect to any Plan (other than
rules of general applicability). There are o pending or threatened audits or invest gations by any -
Goyemmental Authority involving any Plan, S :

S G No Plan provides benehts, including without Jimitation death or medical.
benefits (whether or not insured), with Tespect to current or formér employees, managers or direstors after
retirement or other termination of service, other than (1) coverage mandated by applicable law, (i) death

.benefits or retirement benefits under any “employee pension plan,” as that term is defined in Seetion 3(2)
Oof ERTSA, (iii} deferred compensation benefits accrued as liabilities on the Finaneial Statements, or

(iv) benefits, the full cost of which is bome by the current or forimer employee, manager or director (or his
beneficiary). - ‘ ‘ S

S . . (&) None of the assets of the Plans (i) constitute employer real property or
employer securities (within the meaning of Section 407(d) of ERISA), or (i) are invested in any propesty,
security or other ownership interest that is ot publicly traded, other than annuity contractsissued by

" insurance companies. : : ' ‘ '

: (D - The copsummation-of the tranisactions contemiplated by this Agreemnent
will not result in, and is not a precondition to (i) any current or former employee or directorofthe
Company or any of its Subsidiaries becoming entitled to severance pay, unemployment compensation or
-anty similar payment, (it) dny aceeleration in the time of payment or vesting, or inerease in the amount, of
any compensation due to any sueh current or former employee or director, or (iif) any renewal or
extension of the term of any agreement regarding compensation for any such current or former employee
or directer. - . : :
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, : (m)  Schedule 3.15(m) sets forth a list of all employees of the Company and
each of its Subsidiaries, together with the following information for each employee: name; job title; date
of hire; date of birth; employment classification (e.g., full-time, part-time); status (e.g., active, on leave of

. absence); base salary or base hously rate, as applicable; and number of vacation days taken since January
1, 2001 through the date hereof. X - . . ' -

516 Environmental and Safety Law.s.

' () The Company.and each of its Subsidiaries is, and at all times has been, in
compliance with and has not been and is not in violation of any applicable statute, law or fegulation
relating to the environment or occupational health and safety (collectively, “Environmental Laws™), and
no material expenditures are or will be required in order to comply with any such existing statute, law or
regulation. None of the Company or any of its Subsidiaries has any basis to expect, nor has any of them
or any ather Person for whose conduct they are or may be held to be respansible received, any actual or

. threatened order, notice or other communication from (i) eny Governmental Authority or private citizen
. .acting in the public interest or (ii) the current or prior owner or operator of any real property owned or
leased by the Company or any of its Subsidiaries, of any actual or potential violation or failure to comply
with any Environmental Law, or of any actual or threatened oblipation to undertake or bear any Losses
- relating to a violation of any Environmental Laws with respect to any owned real property, leased real
property or other property or asset (Whether real, personal or mixed) in which the Company or any of its
Subsidiaries has or had an interest, or with respect 1o any property at or to which Hazardous Materials (28
-defmed in Section 5.16(b) were generated, manufactured, refined, transferred, imported, used or '
© processed by the Compeany, itg Subsidiaries or any other Person for whose conduet the Company or any
of its Subsidiaries is or may be held tesponsible, or from which Hazardous Materials have been
transported, treated, stored, handled, ‘ransferred, disposed, recyeled or received.

: =) No Hazardaus Materials are used or have been used, stored, or disposed
of by the Company or any of its Subsidiaries er, to the Coripany’s or any of its Subsidiaries aetyzl
knowledge, by any other Person oy entity on any property owned, leased orused by the Company or any
of its Subsidiaries in violation of applicable law. For the purposes 'of the Preceding seutence, “Hazardous
Matenials” shall mean (1) materials which are listed or otherwise defined as “hazardous” or “toxis™ under
. any applicable local, state, federal and/or foreign laws and regulations that govem the existence and/or

. remedy of contarnination on property, the protection of the environment from contamination, the control
of hazardous wastes, or other activities involving hazardous substances, including building materials,or - -
(b) any petrdleum products or nuclear materials, I

517  Labor Matters,

_ (2)  No collective bargaining arrangement or agreement or similar
arrangement or agreement with any labor organization, or work rules or practices agreed to with any labor
organization or employee association, exists which ig binding upon the Cotmpany on eny of its
Subsidiaries. There are no unfair labor practice complainis-pending against the Company or. any of its

+ Subsidiaries before any Governmeéntal Authority, There are no strikes, slowdowns, work stoppages,

- lockouts, or, to the Knowledge of the Company, threats thereof, by or with respect to any employees of _
the Company er any of its Subsidiaries, None of the Company or any of its Subsidiaries hag sxperienced
any atterpt by organized labor er its representatives: (i) to make the Company or any of its Subsidiaries
conform to demands of organized labor relating to their employees; (i1} to enter into & binding agreement
with organized Jabor that wonld cover the employtes of the Company or any of its Subsidiaries; or (iii) to
organize the employees of the Company or any of its Subsidiaries into a collective bargaining unit, or
petition the National Laber Relations Board for an ¢lection. None of the Company or any of its

' 18-
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Subsidiaries has ever experienced 3 work stoppage. None of the Company or any of its Subsidiaries has
ever experienced a material labor dispute. : ‘

: (b} There are no claims, causes of action, charges, suits, complaints,
administrative proceedings, government investigations or proceedings, arbifrations or other proceedings
pending or, to the Knowledge of the Company, threatened against the Company or any of its Subsidiarias.” . -
or any of the Company’s or any of its Subsidiarias’ officers, directors or employees. relating to amy current
or former employes with respect to employment matters relating to the Company or any of its

. Subsidjaries, and none of the Company or any.of its Subsidiaries has received any notice of, nor has
knowledge of any basis for any claim or assertion of lability against the Company on any of jts
Subsidiaries, relating to any federal state, local or foreign law and regulations or the common Jaw
relating to employment or employment practices in regard of any turrent or former employee,

518 ‘Certain C‘nntracts._

‘ () Except as set forth Schedule 5.1 S(a), none the Company or any if its
Subsidiaries is a party-to, nor are they bourd by: ' : e S

. : ) . enyagreement, arrangement or commitment whether o not
- made in the ordinary course of busmess restricting their business activities: : :

_ . (i) anyagreement, arrangement or commitment relating to the
employment of a consuliant or the employment, election, retention in office or severance of any present or .
former officer, manager or emplayee; or ' S

@i aﬁy.cont-_act for the future purchase or sale of real property;

- : _ (iv) any loan agreements, promissory notes, indentures, bonds,
- security agreements, guarantees or oblj gations for borrowed money or other nstruments involving
. indebtedness; : o : .

. .(v)  any partnership, joint venture or other similar agreement or
arrangement; ' ' ' '

_ (vi)  any writien agresment, contracl, arrangeriient or understanding
contaiting any covenant or provision which: (A) prohibits the Coropany or any of its Subsidiaries from
.engaging in any line or type of business or from competing with eny Person; (B) commits the Company

. orany of its Subsidiaries to an exclusive purchase telationship with any vendor; (C) cornmits the
~ Corapany or any of its Subsidiaries to provide any product or service exelusively to a particular customer;
(D) prohibits the Company or any of its Subsidiaries from soliciting the employment of any Person; (E)
prohibits the Company or any of its Subsidiaries from soliciting any Person to become a custormer of the
.. Company or any of its Subsidiaries; (F) requires the Company or any of its Subsidiaries to make or obtain
referrals of any Person exclusively to or from any other Person; or (G) grants to any Person a right of first
tefusal or right of first offer on the sale of any properties or assets of the Company or any of its
. Subsidiaries or of any Equity Interest of the Company or any of its Subsidiaties;

: : (vii}  any agreement, contract, commitment for the futyre purchase of,
. or payment for, supplies or produets, or for the performance of services by any Person, involving in any
one case $10,000 or mare: S . '

: -19.
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S - (vil)) any agTeement, coﬁtra_ct, commitment to sell ar supply pruducts"
or to perform services, mvolving in any one case §1 0,000 or more; : o 5

: : (ix) °.any representative or sales agency agreement, contract or
commitment, involving in any one case $10,000 or more;, ' ‘
. (x) - any lease of teal property or any lease of personal property under
which the Company or any of its Subsidiaries is either the lessor or lessee, involving in any one case -
$10,008 or more; S } . o

. - (xi) ‘any ﬁg‘rqeme"nt, contract or commitment for any charitable or
political contribution? or '

_ _ S (xi) any ag:réqment,‘ contract, ‘or commitment for amy capital © -
expenditre in excess of $10,000. . g : - o T

. - (b)  None of the Compamy-or eny of its Subsidiaries is, and, to the -
* Knowledge of the Corpany, no other party thereto i3, in default in any material respect under any
agreement, commitment, arrangement, lease, insurance policy or other instrumnent to which the Company
or any of its Subsidiaries is a party whether entered info in the ordinary course of business or otherwise
“and whether written or oral, and there has not occeurred eny event that, with the lapse of time or giving of -
© notice or bath, would constitute such a default. '

(c) Since January 1, 2001, nove of the Company or any of its Subsidiaries
has incurred or paid any obligation or lability that would be material to the Company or the Business,
exeept for () obligations incurred or paid in the ordinary course of business of the Company and its
Subsidiaries consistent with past practices, (ii) that certain bridge loan i the principal amount of
$150,000 by Paul Krupa to the Company on September 27, 2002, and (iii) the payment which may be
made on or after the date hereof and prior to the Closing Date, in full satisfaction of that certain 12.5%
Convertible Subordinated Note Due 2000 (as amended), in the original principal amount of o
$100,000,issued on or about August 14, 2000, by the Company to Boone Family LP, which payment shall

. be in the amount of $120,000 (or such other amoun t, not to exceed the actual outstanding principal
" balance plus accrued and Unpaid interest thereon, as to which the Company and the holder agree).

Do . (@ Except for normal advances to find business expenses incurred in the
ordinary course of business, no stockholdér or employee of the Company or any of its Subsidiaries and no
- Affiliate of any such Person has sny loan or other obligation outstanding to or from the Company orany
~ “of its Subsidiaries or for which the Company or any;of its Subsidiaries is or may be liable under guaranty
* . or otherwise, has any business relationship with the Company or any of its Subsidiaries (other than as a
stockholder, employee or consultant of the Comparny or any of its Subsidiaries, as the case may be), or
has any intcrest in any Person with which the Company or any of its Subsidiaries has entered into any’
contract or lease, or with which the Company or any of its Subsidiaries does any business and which
would influence that Person in doing business with the Comnpany or any of its Subsidiaries.

. 519  Brokers and Finders. No stockholder, nor the Company or any of its
Subsidiaries, or any of their managers, officers, agents, attorneys, directors or employees, has ernployed
any broker, finder or financial advisor or ineurred any liability for any fees or cotnmissions (ather than
Iégal and accounting fees) in cormection with the transactions contemplated herein. -

3.20  No Material Adverse Effect. Since January 1, 2002, none of the Company or
any of its Subsidiaries has suffered any damage, destruction or loss to any material part of its asscts
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(whether real or personal or mixed, tangible or fatangible), and no event or circumstance has ocewrred or
exists, that individually or in the agpregate has resulted or could be ¢xpected to resultin a Material
Adverse Effect; provided that operating losses, to the extent they do not exceed (a) $4,700,000 for the
period beginning January 1; 2002 and ending September 30, 2002 and (b) $1,000,000 in any calendar
quarter ending after September 30, 2002, shall not, for purposes of this Section 5.20 only, be congidered
to result in a Material Adverse Effect, - : . T

: 521 Disclosure. This Agreement does not contain any untrue statement of raterial -
fact or omit to state 3 material fact necessary in order to make the staternents contained in this Apreement
not misleading. There is no fact known to the Company or any of its Subsidiaries that, individually or in
the apgregate with ofher facts known to the Company or such Subsidiary, could reasonably be expected to
have a Material Adverse Effect, that has not otherwise been fully set forth in this Agreement on Schedule
5.21 hereto, or the other Schedules hereto which are 2 part hereof. Each of the certificates delivered or to
be delivered by the Company or any of its officers pursuant to the terzns of this Agreement will be trire,

" accurate and complete in all material respects as of the date made. . -

_ _ 522 . Proxies. The Company has delivered to PFPC proxies from all members of
. management of the Company, the holders of not less than a mzjority of the outstanding Series C Preferred
. Stock, the holders of not less than a majority of the outstanding Series B Preferred Stock, and the holders
. of not less than a majority of the outstanding Series A Preferred Stock, with respect to all of the '
outstanding Shares of the capital stock of the Cornpany held by such persons, ‘granting to PFPC or its
designee the right to vote such Shares in favor of all matter needed to consummate the Merger.

' 523 Commodity Related Representations.

(2) Neither the Company nor any Subsidiary has any investment in hny' .
~ commodity futures GOﬁu'aqt or other derivative instrument or any cormmeodity poal, o
. ' RO Ngither'Persiminon Small/Mid Cap Fund nor Persimmon Absolute
Return Fund (together, the “Fynds™); : :
, ' ‘ C ()  bhaseny investment in any commodity futures contract or other
derivative instrument or any commodity pool other than solely as a passive investor through an
underlying fund; ' : '

_ . - .. (). cox;h'olé or may be.deemed to “control; for the purposes of the
Bank Holding Company Act of 1956, as amended, any commodity pools; or

- ' - ()  is subjc_:x;.t to aﬁy liability for the debts; contractual obligations or
other liabilities of any commaodity pool, ' ' '
o . ARTICLE 6. : o
- REPRESENTATIONS AND WARRANTIES OF PFPC

- FFPC hereby makes the following representation and warranties to the Company:

6.1 Qrganization, Standing and Autherity of PFPC. PEPC isa duly organized

m:;rpofation, ﬁlidly existing and in good standing under the laws of the State of Massachusetts, with full

¥ . corporate power and authority to carry on'its business as now conducted.
6.2 Authorized and Eftective Agreement. -
21-
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(2)  PFPC has all requisite corporate power and authority to enter into and
perform all of its obligations under this Agreement. The execution and delivery of this Agreement by
" PFPC have been duly and validly authorized by all necessary corporate action in respect thereof on the

part of PFRC.

() . - This Agreement constitutes legal, valid and binding obligations of FEPC,
. enforceable against it in accordance with its terms. ; : '

(c) Neither the execution and delivery by PFPC of this Agreement, nor, after

- PFPC has abtained all regulafory, interal corporate and other approvals deémed necessary or degirable
by PFPC, consummation by PFPC or the Merger Sub-of the transactions contermplated hereby, nor -
compliance by PFPC with any of the provisions hereof shall (i) conflict with or result in a breach of any -
provision of the arficles of incomporation or by-laws of PFPC, (ii) constitute or result in a breach of any
term, condition or provision of, or constitute a default under, or give rise to any right of termination,
cancellation or acceleration with respect to, or result in the creation of any lien, charge or encumbrance
vipon any property or asset of PFPC pursuant to, any note, bond, martgage, indenture, license, agreement
or other instrument or obligation, or (iif) violate any order, writ, injunction, decree, statute, rule or’
regulation applicable to PFPC, C '

- *(d) No consent, approval or authorization of, or declaration, notice, filin & OF
Tegistration with, any Governmenta] Authority, or any other Person, is required to be made or obtained by -
" PFPC on or prior to the Closing Date in connection with the execution, delivery and performance of this
Agreement by PFPC or the consummation by PFPC and its affiliates of the transactions contemplated
. ‘hereby other than those that PFPC will nge commercially reasonable efforts to obtain from regulators
. ' having jurisdiction over it or any of its Affiliates or pertaining to the transactions conternplated by this
- ' ‘Agretment and internal corporate approvals deemed necessary or desirable by PFPC,

. 6.3 Brokers and Finders. Neither PFPC nor any of its respective officers, agents, -
attorneys, directors or employees, has employed any broker, finder or financial advisor or incurred any
liability for any fees or commissions (other than legal and accounting fees) in connection with the
transactions contemplated herein, ' o

ARTICLE 7.
.COVENANTS
From the date of this Agreemnent unti] the ﬂﬂ.ﬂi-ﬁr to oceur of the Closing Date.or the

termination of this- Agreement, sach party hereto shall comply with the covenants and agreements get
forth in this Article 7 applicable to such party, and no party shall enter into any agresment to avoid or that

would conflict with such covenants and agreements,

7.1 Cooperation; Consents.

‘ - (a) . Eachof the parties hereto will cooperate With the other parties and use
commercially reasonable efforts to take, or cause to be taken, all cormmercially reasonable action, and to
do, or cause to be dore, all commergizally reasonable things necessary, proper or advisable under
applicable laws, repiilations, conditions imposed by Governmental Anthorities and contractual
atrrangements to fulfill its obligations hereunder and take each action required of it to consuramate and
make effective the transactions contemplated by this Agreement.

(b) The Comnpany shall use its best efforts to. obtain any consent to be made
or obtained by the Company, its Subsidiaries and/or any Stockholder pursudntto Section 8.1 hereof;

\ '22' .
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provided that the Company shall nge commercially reasonable efforts to obtain any vote, consent,
ratification or other approval of the Stockholders deemed necessary or desirable by PFPC and which shall

delivery by each Stockholder of the Transmittal Letter.

: - .. (¢) . The Company, and its Subsidiaries sha] (i) furnish such information as _
_may be required in eonnection with the preparation of the documents referred to above, and (i) take or

cause to be taken all commercially reasonable action necessary or desirable on its part 50 s to permit
consumraation of the transactions contempiated hereby at the earliest possible date, including, without
limitation, (A) obtaining the consent or approval of each Person whose consent or approval is required for
consurumation of the transactions conterplated hersby, provided that the Cognpany and it Subsidiaries
shall not agres or he required to agree to make any Payments or modifications to agreements in
connection therewith without the prior written consent of FFPC, and (B) requesting the delivery of
appropriate opinians, consents and Jetters from its counsel to the extent required herein,

. 7-2. :  Books and Records; Access. The Company shall maintain acourate and
complete Books and Records, The Company and its Subsidiaries will keep PFPC advised of ail material
. developments relevant to its Business, The Company and its Subsidiaries sha]l E1Ve representatives of |
PFPC full and free aceess, during normal business hours, to their persormel and representatives
(ineluding, without limitation, its extemal aceountants and auditors), properties, Software, systems,
intellectual property, contracts, Books and Records, and all other documents and data, including -
PeTIission to exémine, copy and make abstracts from aty of such materials, Books and Records, and

: any Governmental Authority, all in connéction with PFPC’s ongoing due diligence process in .
contemplation of the exercise, if any, of thé Option and, if so exercised, thereafter the consummation of
the Merger. ' C ' ‘ '

- 73 Interim Financial Statements, The Company shal] deliver to PFBC within 15
days sfter the end of each month and quarter its Financial Statements for sueh period, in reasonzble detail,

- brépared in accordance with GAAP eonsistently applied from period to period, subject to the omission of .
notes thereto and normal year-end adjustments. : : . L

7.4 Annual Finanejal Statements. The Cbmpalny shall deliver annual Financial

to period and audited by an independent certified public accountant selected by the Cornpany and
satisfactory to PFPC, accompanied by the unqualified opinion of such independent certified public
accountant reasonably satisfactory to PFPC and jts examination shall have been made in accordance with

_ _ 75 Financial Projections. The Company shall deliver to PFPC projections, . L
-forecasts, pro forma financial statements and such other information reasonably requested by PFPC from

. time to.time, which at a minimiyn shall include monthly and quarterly financial projections for the current
year ended Decernber 31, 2002 and quarterly financial projections for each year thereafter, - .

.16 Payment of Taxes and Other Charses. The Cormpany and its Subsidiarjes shal)
pay and discharge when due a] mndebtedness and all Taxes, assessments, charges, levies and other
liabilities and Liens imposed upor it, its income, profits, property or business, except those which
currently are being contested in good faith by appropriate proceedings and for which the Company or its _
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Subsidiaries shall set aside adequate reserves in accordances with GAAF or made other adequate provision
with respect thereto acceptable to PFPC in its reasonable discretion.

- | 7.7 Maintenance of Existence, Operation and Assets. The Company and its
Subsidiaries shall maintain, renew and keep in full forcé and sffect thejr organizational existence and all

_ 78  Inswrance. The Company and its Subsidiaries shal] maintain with financially
sound and reputable ingurers, ag reasonably determined in good faith by the Company, insurance with
respect to its property and buginess against such casualties and contingencies, of such types and In such

7.9  Corapliance with Laws. The Company and its Subsidiaries shall comply in all
material respects (and, with respect to investment advisory services, in al] respects) withall Laws |
.- applicable to them and to the operation of their Business (including, without limitation, any stahite, fule
or regulation relating to investment advisory services, employment practices and pension benefits or to
- environmental, occupational and health standards and controls) and maintain all Plans such that the
representations set forth in Section 5.15 hereof remain frue and comrect in all respects, = -

_ 7.10  Additional Reports. The Company shall deliver written notice to PFPC ,
promptly after receiving notice or knowledge of the ocowrence of any of the following, together with 2
description of the action that the Company and its Subsidiaries is taking or proposes to take with respect
. bound, including, without limitation, thig Agrecment, (b).any litigation filed by or against the Company or
_any of its Subsidiaries expressly claiming or asserting damages in excess of £50,000, (c) any ‘Reportable
Event’ or ‘Prohibited Transaction’ with respect to any Plan(s) (as defined in ERISA); and (d) any event
that could be expected to have a2 Material Advyerse Effest.

-~ 711 Board Materials; Observer Rights, The Company shall deliver to PFPC copies
of all meeting notices, reports and other materials provided by management of the Company to its Board
. - -of Directors at the samea time. such meeting notices, reports and other materials are detivered to its Board.’
' - In addition, prior to the Option Exercise Date, PFPC shall be entitled to attend all meetings of the Board
. of Directors of the Company for the purpose of observing such meetings in their entirety, and after the
Option Exercisa Date, PFPC shall, in addition, be entitled to attend al] executive sessions of the Board of
Directors or similar purposes. The Board of Directors shall limit all business canducted in executive
* Bession to that which is properly conducted in executive session.

' 712 Indebtedness: Liens: Guarantees: Loans, Mone of the Coﬁ]panylor any of its
-Subsidiaries shall incur or suffer to exist any indebtedness for borrowed money other than: (a) to PFPC or.
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shall purchase or hold beneficially any stock, other securities or evidences of indebtedness of, or make
. any investment or acquire dny Equity Interest whatsoever in, any other Person, including the
establishment or creation of 3 subsidiary. - ' ‘ o

713 Change in Business, Joint Ventures; Transfer of Assets; Constituent

Documents.

executive management shall not be deemed to violate thiz Section 7.13(a)(ii) so long as a replacement for
‘such person, reasonably acceptable to PFPC, has been obtained as soon as practicable; or (iii) issue any

. apgregate,

_— _ () None of the Compariy or any of its Subsidiaries shall (i) form or enter

- into.any joint ventyre, partnership, ot alliance with any Person, or create any new subsidiaries or funds, or
(1) except in the ordinary course congistent with-past practice, lease, sell, transfer or otherwise dispose of
all or any portion of its property, assets and business whether now owned or hereafter acquired. '

Amended and Restated Shareholders Agreernent dated on or about the date hereof) and, except as
otherwise expressly permitted or conlemplated by this Agreement, or with the prior written consent of
PFPC which consent shall not be urireasonably withheld, none of the Company or any of its Subsidiaries
shall enter into any apreement, contract, arrangement, commitment or understanding relating fo any
-Shares of the Company or the govemance of the Corpany. :

: (d) “The Company covenants. that it shall not engage in any activity that is not
permitted for a Bank Holding Company under the provisions of the Bank Holding Company Act, as
amended. - ' _ , . ‘

714 Distributions; Compensation. The Cormpany shall not declate or pay any

. dividend on or make.any distribution with respest to any class of its equity or other Equity Interests, or.
purchase, redeein, retire or otherwise acquire ariy of any class of its equity or other Equity Interests.
- None of the Company oy any of its Subsidiarjes shall incresse the salary, benefits or other compensation
or pay bonyses (i) to any employee at the executive level; and (ii) to any employee belaw the executive

o 25-
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: : T.15  Intellectual Property Rights. None of the Company or any of its Subsidiaries
shall directly or indirectly sell, transfer, assign or otherwise dispose of or grant to any Person any right in
or to or a Lien on or otherwise encumber any of the Company's or any of its Subsidiaries” present and
future right, title and interest in and to: (3) any Company Intellectual Property Rights, now or hereafter
existing, (b) the registration of any Company Intellectual Property Rights, (c) the right to sue for past,
present and future infrinpements of any Company Intellectual Property Rights, (d) the proceeds of any
Company Intellectusl Property Rights, includin g without limitation, license royalties and proceeds of -
infringement suits, or (¢) the goodwill associated with the Company Intellectual Property Rights
provided, however, that nothing herein shall restrict or prohibit the Company from granting non-exclusive

licenses of any Company Intellectual Froperty Rights in the ordinary course of its business to it5 clients.

- preceding sentence, None of the Company or any of its Sub'sidian'eal shall abandon any material

Campany Intellecthal Property Rights registration without the prior written cansent of PFPC, The .
Company and each of its Subsidiaries shall maintain the Company Intellectual Property Rights in full

.. force and effect except for Intellectual Froperty Rights that expire automatically upon completion of their

terms or as otherwise provided in the immediately preceding sentence. Upon request of PFPC from time

- o time, the Company shall deliver to PRPC description of all Company Intellechyal Property Rights

existing at such time, The Company shall provide to BFPC status reparts, updates, and other information .
reasonably requested by PFPC regarding the Company’s and its Subsidiaries’ software, systerns and
intellectval property, mcluding, but not limited to, information regarding the development or ereation of
the Company’s and its Subsidiaries’ software, systems and intellectyal property. Upon PFPC’s request,
the Company shall (at its expense), cause a third party consultant approved by PFPC to complete 2 full
and comprehensive review and analysis of the Company’s third party Software license and usage; the
Company Software and other Intellectial Property Rights used by the Cotripany in the conguet of the

.Business. The Company shall promptly provide the results of such review and analysis to PFPC, which
shall be reasonably satisfactory to PFPC in form and substance. - .'

7.16  Emplovees. _
(a) | On the Closing Date, the Company shall deliver fo PFPC a schedule

-+ setting forth the information provided in Schedule $.15(mi) updated as of-the' Closing Date.

- (b) Prior to the C]osing'Déte, the Cormpany shall take all-actions that may be

. reasonably requested by PFPC in writing with respect to (i) causing one or more Plans to terminate as of
the Closing Date or to cease benefit accrual, and entitlements under any Plan as of the Closing Date, {if)
. causing the contimtation on and after the Closing Date of any contract, arrangement, or insurance policy
- rclating to any Plan for such period as may be requested by PFPC, or (iii) facilitating the merger of any

Plan into any PFPC Benefit Plan; provided that neither PFPC nor the Company will modify or terrninate
the Company’s current health plan for a period of two years following the consummation of the Merger..

(¢).  The Company and PFPC shall take such further action (before, on, or .

- after the Closing Date), if any, a5 may be necessary or convenient to implement the intent of PFPC's and

the Comnpany’s covenants contained in this Section 7.16,

717 Accession of Merper Sub. As a condition .to PFPC’s exercising the Option,
PIT'PC shzll have formed the Merger Sub and caused the Merger Sub, once formed, to become a party to
this Agreement by EXecUting an appropriate nstrument of aceession or joinder,
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718 Certain Aésignments; Qther Actions, The Company and each it Affiliates
nnation, data, material, analyses,

shall cooperate in all respects and timely provide to PFPC all info ,

corporate, operational, or other igsyes pertaning the Company, its Subsidiaries, and their respective _
busness, operations, assets, financial and other conditions and prospects. If, as of the Closing Date, the
Company does not own all right, title and interest to the work product prepared for the Company pursuant
' to contracts, agresments, licenses or other instruments described in Schedule 5.1 3(g) retating to Software
set forth in Schedule 5.13(¢), the Company shall use its best efforts to secure as 5001 25 practicable
" written assignments or other tangible forms of transfer or conveyance of such right, title and interest in
and to such wotk product, o ' ' -

. ARTICLES, .
CONDITIONS PRECEDENT
. ; 81 Conditiél_as Precedent - All Parties. The fespc-::_ﬁvc obligétioﬁs of the parties |
hereto (which ebligations on the part of FFPC shall not atise until PFPC has sent the Option Exercise

Notice) to effect the transactions conteinplated hereby shal| be subject to satisfaction or waiver of the _
- following conditions at or prior to the Closing Date: : ‘ o ',

: L ' (@  The parties hereto shall have received all regulatory approvals required
' mn connection with the transactions contemplated by this Agreement, al] notiee periods and waiting
. periods required after the granting of any such approvals shall have passed and ail conditions contained in
any sueh approval required-to have been satisfied prior to consummation of such transactions shall have
been satisfied and PFPC sha]l have obtained al] internal coTporate approvals deemed necessary or
- desirable by PFPC: provided, however, that no such approval shall have imposed any condition or

- Tequirement that, in the opinion of PFPC, materially and adversely affects the anticipated economic and .
 business benefits to PFPC of the transactions cortemplated by this Agreement; '

_ - () None of the parties hereto shall be subject to any order, decree or -
injunction of a court or agency of competent jurisdiction which enjoins or prohibits the consummation of
. the transactions contemplated by this Agreement, other than any such order, decree or injunction obtained
by a party hereto or any Stockholders; : :

{c) PFPC shall have received approval of the Board of Governors of the
Federal Reserve Systern, the National Association of Securities Dealers, and any other Governmental
Authority PFPC deems necessary or desirable to consummate the transactions contemplated hereby, and
PFPC shall have obtained all internal corporate approvals deemed necessary or desirable by PFPC; and

- (d) Any addiﬁt:mé‘l written consents contemplated by Section 5.5 of this
"Agreement shall have been received. C . . ' '

82  Conditions Precedent - Company. The obligations of the Company ta affect
the transactions contemplated hereby shall be subject to satisfaction of the following additional conditions
&t or prior to the Closing Date unjess waived by the Company-

{ - ) : .
(R o (@) The representations and warranties of PFPC sat forth in Article 6 hercof
- shall be trug and correct in a]] material respects as of the date of this Agreecment and as of the Closing

27-
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Date as though made on and as of the Closing Date (or on the date when made in the case of any
representation and warranty which specifically relates to-an earlier date), except (1) as otherwise e

* prohibited, or o the extent not violative, individually or in the aggregate, of any qﬁ'a]iﬁcation, lirnitation,

. : : {2) PFPC shall have (i) delivered, as applicable, all fimds, instruments and -
 documents required by Section 4.2(b); and (ii) performed in all materia] respects al] other obligations and -
complied with all covenants required by this Agreement to be performed or complied with by PFPC on or
before the Closing Date: and . - - S '

(e} The Company shall have received the opinion of counsel to PFPC
. referenced in Section 4.2(b). : , : o

_ 83 Conditions Precedent - PFPC, The obligations of PFPC to effect the
transactions contemplated hereby (which obligations on the part of PFPC shall not arise until PFPC has

* sent the Option Exercise Notice) shall be subject to satisfaction of the followine additional conditions at
‘or prior to the Closing Date unless waived by PEPC: o

. (@ The Tepresentations and warranties of the Company and its Subsidiaries
 ~set forth in Article 5 hereof and in the Services Agreement and Escrow Agreernent shall be true, correct
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change therein is the result of action not prohibited, or to the extent not vielative, individually or in the
ageregate, of any qﬁaliﬁcéﬁnn, limitation, or restriction in this Agreement, and revised disclosure
. schedyles refleeting such changes have been provided to FFPC in secordance with Section 8.3(&) hereof,
 or (iii) as consented to in writing by PFPC; ' : ' : :

_ (b). - The Persimmon Absolute Retumn Fund and, to the extent any
* Governmental Authofity having athority over PEPC, its assets or operations so requires due to the nature
of the holdings thereof, Persimnmon Small/MidCap Fund, shall have amended their prospectuses or private
placement memoranda, as applicable, and any other applicabla governing documents and given all Lo
* ‘required notices and made al} required filings, so that the Funds shall be restricted from offering interests
in the Funds to not more than four times per year, effective before or on the Closing Date;

. - (¢)  The Company shall have (i) delivered, as applicable, all certificates,
instruments and documents required by Section 4.2(a); and (11) and shall have performéd, in all matcrial
respects, all other obligations and commplied with a]l covenants required by this'Apreement to be

- performed or complied with by the Company and jts Subsidiaﬁas ot or before the Closing Date;

- o (d) ' Approval of the Merger by the Requisite Voting Fower and execution by
 the Requisite Voting Powsr of the Transmittal Letters; '
- . () . PFPC shall have recejved the opinion of counsel to the Company
. referred to Section 4.2(a); : ' '

_ ‘ . At Ieast three (3) Business Days before the Closing Date, the Coﬁﬁpany
i shall have delivered to PFPC a true, correct and complete update of the Séhedules to this Agreement and
shail provide PEPC with any and all information necessary to make any other representation or warranty
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contained in this Agreement true, correct and complete as of the Closing Date; provided, however, that @)
the updating of representations or warranties shall not cure any breach of the representations or warranties

. Agreement, and (y) not violative, individually or in the aggregate, of any. qualification, limitation, or
© Testriction in'this Agreement, and (i) the representations or warranties, 2s so updated, shal] not reflect .
any material adverse change to any representation or warranty as otiginally made on the date of this
Agrsement: § T v ' ‘

- (8 The Cbmpany shall have entered into an Advisory Agreement with each
of the Customers identified by PFPC on Schedule 83 . o :

o (b)) Persimmon Capital Management LP and Persimmon Partners LTD shal]
have entered into a side letter with PFPC whereiri Persimmon Capital Management LP and Persimmon
FPartaers LTD shall agree (i) not to use in the futre the name “Advisorport” or any confusingly similar
name, and (i1) to cease using of the name “Advisorport” (and all confusingly similar names) in connection
with the businesses of Persimmon Capital Management L.P and Persimmon Partners LTD, including all
marketing and other materials, Except to the limited extent that Persimmon Capital Management LP or
Persimmon Partners LTD ia referring to the use of the Persimmon Services (as defined in the Services

" Agreement); and . . : ‘ ' :

1Y

v : (i) The Company shall have taken all action required by PEPC (including

those required by the staffs of the Board of Governors of the Federal Reserve System (the “B oard") and

* the Federal Reserve Bank of Cleveland (the “Federal Reserve Bank")) ta ensure that the r¢lationships

.-+ between PFPC and the Funds shall conform tg the requirements of the Bank Holding Company Act of
L1956, as amended, in each case, in 3 manner acceptable to the Board and the Federal Reserve Bank; it

~ being acknowledged and agreed that certain of such acts may be completed after the Closing, but in no
event later than the second anniversary of the date of thjs Agreement, .

- ARTICLE® . ..
' TERMATIQN, WMVERANDMNDDGENT
. : I R 'Tgrminaﬂo » This Agmémcnt‘shall termir_léte upon the expiration of the Option
* Period, and may be terminated: - : - _ : o

- ‘ (a). . Atany.time prior to the Cldsing Date, by the mﬁ_rual consent in writing
of PFPC and the Company: or . . ' . : :
_ ) Atany time pricr to the Closing Daté, by BFPC in writing, if the
Company or any of its Subsidiarjes has, or by the Company i writing, if PFPC. has, in any material
respect, breached (i) any covenant or agreement contained herein or (ii) any representation or warranty

contained herein, and in either case if such breach has not been cured by the date 30 days after the date on
which written notice of such breach is given to the party committing such breach. S

_ 92  Effectof Termin.ation. If this Agreement is terminated pursuant to Section 9.1
hereof, this Agreement shal] become void and have no effect, except that (i) the provisions of Article 10

: ability to exercise the Option Dr.ct_)nsummatc the Merger.
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ARTICLE 10..
INDEMNITY

10.1  Stockholder Indemnity,

_ .© .7 - (8  Subjectto thelimitations set forth in Secfisn 10.5 hereof, including the
lirnitation on personal liability contained therein, each Stockholder, by virtue of the provision of this
Article 10 and solely for the purpose of according to PFPC the right, ability and entitlement to effect its
rights of withholding and et Off pursuant to Sections 3.7(a)(iti), 3.8(c) and 3.8(d) of this Agreement,

- shall indemnify, save and hold PFPC (and the Company, after the Closing Date) and their respéctive
Affiliates and their respective directors, officers, employees, and agents (the “PFPC Indemnified Parties™)
harmless from and againgt, and compensate them for, any and all Losses received, incurred or sustained
by the PFPC Indermified Parties, or any of them, which shall arise out of or result from any breach-of any
representation, warranty or covenant of any of the Company or any of its Subsidiaries wider this -
Agreement, provided that PFPC shall be entitled to caleulate all Losses In respect of the Stockholders’

-indemnity and hold harmless obligations on an aggregate basis, without (i) considering the ultimate _
 timing or amount of any distribution of the Merger Consideration to any individua! Stoekholder, and,

- accordingly, for such purposes the Stockholders shall be deemed to be jointly and severally liable tothe
PFPC Indemnified Parties, or.(if) showing, determining or proving, in any manner whatsoever, the
responsibility or culpability of any individual Stockholder with respect to such Loss.

_ (b) - (i) Inaddition to the indemnification provided in Section 10.1(a), each .
- Stockhalder solely for the purpose of according to PFPC the right, ability and entitlerment to effect its
rights of withholding and Set Off pursuant to Sections 3. 7(2)(ii1), 3.8(c) and 3.8(d) of this Agreement, -
shall indernnify, save and hold the PFPC Indemnified Parties harmless from and against, and compensate
* them for, any and all Taxes, and Other Tax Costs related thereto (other th'an those which have been
properly reflected on the Company’s periodic Financial Staternents, provided that (x) amounts required to
. be segregated in accordance with Section 5.14(g) shall have been properly segregated, and (y) any other
-amounts for such Taxes and Other Tax Costs do not exceed $20,000 in the aggregate), with respect fo
which the Company, its Subsidiaries, any Stackholder or amy entity or successor to any such entity may
be liable to the extent such Taxes (A) are attributable to, aceruing during or otherwise allgeable to the
Cornpany, its Sybsidiaries or a Stockholder (as a result of ownership of any Shares) with respect to
(1) any taxable period ending on or prior to the Closing Date, and (2) that portion of any Split Period that -
15 prior to and including the Closing Date, or (B) arist as a result of the Merger contemplated by this
Agreement, provided that PEPC shall be entitled to calculate all Losscs in respect of the Stockholders” .
inderanity and hold harmless obligations on an aggrepate basis, witheut (1) considering the digtribution of
the Merger Consideration to any individual Stockholder, and, accordingly, for such purposes the -
Stockholders’ shall be deemed to be jointly and severally liable to the PFPC Indemnified Parties, or (2)
- showing, determining or proving, in any manner whatsoever, the responsibility or culpability of any
individua] Stockholder with respect to such Loss, .

_ . (i)~ For purposes of this Section 10.1(b): .(A) In the case of any .
income Taxes that are payable with respeet to a Split Period, the portion of such Taxes allocable to the

+ portion of the Split Period ending on the Closing Date shall be determined on the basis of « deemned

- closing on the Closing Date of the Books and Records of the Company as of the close of business on the
Closing Date. (B) In the case of any Taxes (other than income Taxes that are payable with respect to a
Split Period), the portion of such Taxes allocable to the portion of the Split Period ending 'on the Closing
Date shall be equal to the product of the total Taxes for the Split Period multiplied by a fraction the
numerator of which is the number of days in the Split Period frém the commencement of the Split Period
through and including the Closing Date and the denominator of which is the number of days in the entirc
Split Period; provided, however, that appropriate adjustments shall be made to-reflect specific events or
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+ items of income that can be identifisd and specifically allocated as occurring on ot prior to the Closing
Date (in which case the Stockholders shall be responsible for any Taxes related thereto). '

: . (8)  (A) Each Stockholder shall bay any Taxes that are or should be
-shown as due and owing by such Stockholder as a result of the ownership by such Stockholder of Shares,
.25 shown on any and all Tax Returps relating to Taxes due and owing by any such Stockholder ag a regylt -
'+ of s, her or its ownership of Shares, and (B) the Company shall pay any Taxes shown on any and all
. other Tax Returns to the extent such Tax Retumg are required to be filed by or on behalf of the Company
relating to any period that ends on or prior to the Closing Date and the amount shown thereon exceeds the
amount set forth in Section 10.1(b)(E)(y) or the funds segregated therefor with respect to Section

10.1(b)(ix).

: - {iv) 'Notv\kithstanding any other provisions of this Agreement, the
covenants, promises, indemnifications and other obligations of the parties hereto set forth.in Section” .

. 10.1(b) shall survive the Closing until 120 days after the expiration of any applicable statite of imitations
relating to the Taxes eovered thereby. ' . e . .

.. (@  Notwithstanding anything in this Article 10 to the contracy, PFPC shall
have-all rights and remedies available at law and in equity, without any limitation whatsoever, as against
any individual or entity who or which PFPC claims in good faith has committed any z¢t of frand or
engaged in any ¢riminal conduct {collectively, “Unlimited Claims™), with respect to claims erising from

. such fraud or criminal conduct, ' o e : :

10.2  PFPC Indemnity, PFPC shall indemnify, save and hold the Company harmless
from and against, and cormpensate it fot, any and all Losses received, incurred or sustained by the
. Company which shall arise oyt of or result from any breach of anly representation, watranty or covenant
of PFPC under this Agreement, R . o

, 103 Survival of Representations, Warranties and Covenants. Bxcept as otherwise
provided herein, and except for the representations and warranties set forth in Sections 5.14and 5.15
(which shall survive indefinitely), the representations and warranties set forth in this Agreement shall

 Survive the Closing Date for a period of three (3) years following the Closing Date.

104 Procedure for Indempificstion.

' _ (a)- . In any cﬁse where FFPC shall seek indermification pursuant to Section
10.1, PFPC shall bé entitled to those rights of Set Off ag set forth in Section 3. 7(a)(iif), 3.8(c) and 3.8(d).

' ; ()] In any case where any Person shall seek indemnification (the
“Indemmnified Party™) under this Agreement for an Unlimited Claim in respect of a third party claim, suit -
or proceeding (“Third Party Claim™), such indemnification shall be conditioned on such Indemnified
Party’s compliance with the following procedures: S

: (1) The Indemnified Party shall give written notice (prior to the
. €xpiration of any applicable survival period as set forth herein) to the party from whom such -
indemmification is sought (the “Indernnifying Party”) of each claim for indenmification under this
Agreement, specifying the amount and nature of the claim (a “Notice”™). Provided that such Notice is
given (unless the failure to provide such Notice does not prejudice the interests of the Indemmifying
Farty), the Indemnnifying Party, at its own expense and using counsel of its own thoosing, reasonably
satisfactory to the Indemnified Party (which, in the case of the Stockholders, shall be deemed to be the
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Stockholders® Repremntativé), shall promptly defend, contest and otherwise protect against any such .
claim, suit or proceeding, : C ' .

o (i)  The Indemnified Party may, but shall not be obligated to,
participate in the defense of any such Third Party Claim, suit or proceeding, at its own expense and using
counsel of its ewn choosing, but the Indemnifying Party shall be entitled to control the defense thereof
unless the Indermnified Party has relieved the Indemnifying Party from liability with respect to the

. particular matter; The Indemnified Party shall-cooperate and provide such assistance as the'Indcnmifyihg{

Party reasonably may request in eonnestion with the Indemnnifying Party’s defense and shall be entitled to .

' recover froim the Indemnifying Party the reasomable out-of-pocket costs of providing such assistance. Thc___ '

;

Indemnifying Party shall inform the Tndemnified Party on a regular basis of the status of such claim, suit

- or proceeding and the Indemnifying Party’s defense thereof,

, (i)  The Indemnifying Party shall not, without the Indemnified
Party’s prior written consent (which consent shail not be unreasonably withheld, delayed or conditioned),-

. compromise or settle any Third Party Claim, if: () such compromise or scttlement would impose an

Injunction or other equitable relief upon the Indermified Party; or (ii) such comprornise or settlement
does not include the third party’s release of the demnified Party from all liability relating to such claim,
swit or praceeding for which the Indemnified Party is entitled to be indemnified, - o -

T | (iv) - Not\.vithstaﬁﬂiixg the fnregoing, ifan Indem:lliified Party
determines in good faith that there is a reasonabla probability that a Third Party Claim may advérsely

affect it or its Affiliates other than as a result of monetary damages for which it would be entitled to

indemnification (and Set Off) under this Agreement, the Indernnified Party may, by notice to the
Indemnifying Party, assume the exclusive right to. defend, compromise or settle such Third Party Claim;
provided that the Indemnified Farty shal] not consent o arly judgment or enter any settlement with respect

 to the Third Party Claim without the prior written consent of the Indemnifying Person (Such consent not
" to be unreasonably withheld, delayed or conditioned) nnless such ¢onsent to Judgment or settlement

- relates to any Third Party Claim by a Governmental Authority, in which case'the Indenmifying Party's
- consent shall not be required, : ‘ Sl

T . (v} Ifafter receipt of Notice the Indermmifying Party fails to-timely
defend, contest or otherwise protect against any such ¢laim, suit or proceeding, and fails after receipt of
Notice to contest in writing the Indemmified Party’s right to indemnification, the Indemnj fied Party may,

but will not be obligated to, defend, contest or otherwise protect against the same, and make any

. compromise or settleinent thereof: and recover the entire costs thereof from the Indemmnifying Party to
which the Indemnified Party is entitled under this Article 10, including reasonable fees and dishursements

of eounsel and-all amounts paid as a result of such elaim, suit or proceeding and the COMpromise or

* . settlement thereof in each case to the extent the Indernnified Party is entitled to be indemnified under this
, Article 10. : : - : '

10:5 . Limitation on Liability.

(2) | The Stockholders shall not be obligated to indemnnify the PFPC

Indemnified Partics.fnr any Losses pursuant to Section 10.1(a) unless and until the total of 21l Losses

exceeds $100,000 in the aggregate and then only for the amount by which such Losses exceed such |
amount; provided, however, that any mateniality qualifier contained in any representations and warranty

* shall be disregarded when determining Losses for purposes of the foregoing.

() Other than in respect of (x) Unlimited Claims and clams arising out of
inténtional misrepresentation or willful misconduet (inwhich case PFPC shall have all remedics available

. _ _ 39, .
PHLEGAL: 91307682 17 (510%171.00C) | 138807 _ _ TWEMMM;

REEL: 002753 FRAME: 0918



P.41
MOU-25-26003 15018 _ : i

at law or in equity) or (¥) claims arising out of Section 10.1(b), any and all claims for Losses made
pursuant to Section 10.1(a) of this Apgreement or for breaches of the representations and warranties and
covenants made by the Company herein shall be limited io (A) in the case of the Initial Payment, the
aggregate sum of $1,250,000, and (B) in the case of the Eam Qut the aggregate sum of $8,000,000.

- ()  Tnnoevent shall the Stockholders’ Representative have any liability to
the Company, the Stockholders or any other. party for any of its acts or ‘omissions in the course of its
acting as such, eXcept to the extent that such any such acts or omissions constituted gross negligence,
willful misconduet or intentional breach of any requirement under this A greement. '

\ . :(d)  Tnnoeventshall any Stockholder have any personal libility to the
Surviving Corporation, PFPC: or its Affiliates pursuant tothis Article 10 or any other provision of this
Agreement, and no PFPC Indermified Parties shall have personal recourse against any Stockholder for
any claims for Inderrmified Losses made pursuant to this Article 10 or any other provision of this

© Agreement or for breaches of the representations and warranties or covenants made by the Company in
this Agreement but shall ook solely to its rights of Set Off provided for pursuant to Sections 3.7(a)(ib),
3.8(c) and 3.3(d) hereof, ather than in respect of the Unlimited Claims arising from such Stockholder’s,
own acts. . . ) ’

10,6 No Contribution by the Surviving Corporation or any Subsidiary. Neither
the Surviving Corporation nor any Subsidiary thereof will have aniy liability to any Indemnifying Party as
a result of any mistepresentation or breach of representation or warranty contained in this Agreement or
any certificate, schedule, instrument, agréement or other writing delivered by or.on behalf of, or in respect

. of, Company or any Subsidiary thereof pursuant to this Agreement or in connection with the transactions
-contemplated this Agreement, or the breach of any covenant of agreernent of Company contained in this
Agreement or any certificate, schedule, instriment, agreement or other writing by or on behalf of, or in
respect of, Company or any Subsidiary thereof pursuant to the terms of this Agreement or in connection
with the fransactions contemplated by this Agreement. No Indemnifying Party will have any right of
indemnifieation or contribution againgt the Surviving Corporation or any Subsidiary thereof on account of
any event or condition oecurring or existing (x) prior.to or on the date hereof or (y) on or before the

. Closing Data.

10.7  Exclusive Remedy. Except for the dghts and remedies with respectto any ' .
Unlimited Claims and the obligations of ¢ach Stockholder, severally and not jointly, pursuant to Section
10.1(b)(ii)(A), the indemnification and rights. of Set Off provided pursuant to Article 3 and this Article 10
shall be the-sole and exclusive remedy of the PFPC Indemnified Parties against the Stockholders for any
¢laims anising out of, related to or in connection with this Agreerhent and the transactions contemnplated

- hereby.

' 10.8 ' BFEC Parties. For Purposes of this Article 10, any references to PFPC shall
- mean FFPC and its Affiliates; including the Merger Sub. : .

_ 10.5  Stockholders’ Reprresentative. The Stockholders’ Representative, and sach
. member thereof, shall have full power and authority on behalf of éach Stockholder to take any and all
.actions on behalf of, execute any and all instruments on behalf of, and execute or wajve any and all rights
- of, the Stockholder under this Article 10, it being understood that PEPC shall be entitled to rely on an
action taken by any one of the members of the Stockholders’ Representative. Except with respect to the
administrative functions required to be performed by the Stockholders’ Representative hereunder, the
Stockholders’ Representative is not subject to or the beneficiary of the obligations, ri ghts or remiedies of
the Stackholders for purposes of this Article 10. o : -

FHLEGAL: 1307693 .vl7 (SWF»IIITI,DOQ) 113880-7 . -313- | .. Tﬁﬁbbtiwﬂﬁwj
| REEL: 002753 FRAME: 0919



F.42
MOU-25-2803  15:18

ARTICLE 11.
MISCELLANEOUS

111 Pawer of Attorney. - C - - _
. AR (ﬁ) Appointment and Powers The Coﬁlpany hereby irrevocably constitutes
and appoints PEPC and any officer or agent thereof, with full power of substitution, as its true and lawful-

- attomeys-in-fact with full irrevocable power and authority in the place and stead of the Company or in
PFPC’s own name, which powers may be exercised by PFPC only following FFPC's exercise of the

Company hereby grants said attomneys the power and 1f ght, on its behalf, without notice to or assent by
the Company and at the sole expense of the Company, to execute those certain Advisory Agreements
referred to in Section 8.3(f), all at the sole cost and expense of the Stockholders. ' '

. " ()  Ratification Company. To the extent permitted by law, the Company -+~ |
hereby ratifies all that said attorneys shall lawfilly do or cause to be done by virtue hereof, This power of
- attorney is a power coupled with an interest and shall be irevoeable. _ ' R

()  NoDutyon PEPC. The powers conferred on PFPC hereunder are solely R

" to protect its interests in effecting a timely completion of the Merger and shall not impose any duty upon
it o exercise any such powers. L : : :

112 Expenses. Except as otherwise provided in Axticle 1 0 and elsewhere in this
" Apreement, each party hereto, including the Stockholders’ Representative, shall bear and pay all costs and
expenses incurred by it in connection with the transactions contemplated in this Agreement, including -
fees and expenses of its own fimancial consultants, accouptants and gounsel. -

Iprior arrangements or uﬁderstandmgs with Tespect thersto, written or oral, other than documents referred
to herein. The terms and conditions of this Agreement shall inure to the benefit of and be binding upon
the parties hereto and their raspective suceessors, AR n '

L _ 11.4  Waiver, Each of PFPC and the Company may at"any tirne extend the tme for
‘the performance of any of the obligations or other acts of the other party, and may wajve (i) any

' document delivered pursuant hereto, (i) comppliance with any of the covenants, undertalangs or
agreements of such parties, or satisfaction of any of the conditions precedent to jts obligations, contained
herein, or (jii) the performance by such parties of any of its obligatidris set out herein. The failure or’

- delay of any party hereto te enforce af any time any provision of this Agreement shal] got be construed to
be a waiver of such provision, nor in any way to affect the validity of this Agreement or any part hereof'or .
the right of any party thereafter to enforce each and every such provision. No waiver of any breach of
this Agreement shall be held to constitute a waiver of any other or subsequent breach,
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, 11.5  Amendment or Supplement, This Apreement may not be mneﬁdt:d,_
supplemented, or otherwise modified except by a written agreement executed by each of PFPC and the

116 Assignment, No party hereto may assign any,of its rights or obligations under

-this Agreement to any other Person without the prior written consent of the other parties herelo, except .
'+ that the rights of PFPC hereunder may be assigned, without the consent of the Company, to (2)the =~
- Merger Sub, provided that PFPC shall not be released of its obligations hereunder, and (b) any Affiliate of -

The PNC Financial Services Group, Ing., provided that () such assignes has and ig teasonably expected to ‘

' bave the financial capacity and resources necessary to perform its obligations under this Agreement, and
(11) such assignee shall agsume in writing all of PFPC’s obligations herevnder, in which caze FFPC shall

be released of its obligations hereunder,

. 1.7 Notices. All notices or ather cohrﬁunications which are required or permitted

" hereunder shall be in Writing and sufficient if delivered personally or sent by facsimile transmission or

ovemnight express or by registered or certified mail, postage prepaid, addressed a3 follows:

" Ifto the Company: =~ . ‘
' - 620 West Germantown Pike
Suite 270 .
Plymouth Meeting, PA 19462
Aftention: Chisf Exeoutive Officer
‘Facsimile No.: 610.834.9399

If to the Fre-Merger Stockholders: :
© ¢/o Newhouge Special Situations Fund I, LLC
Twa East Averne, Suite 20]
Larchmont, NY 10538
Aftention: Brian W. Cooke _
Facsimile No.: 914.833.7774. ’

Ifto the Stockholders (for purposes of Article 10 hereof) .
+" 6/o Newhotise Special Situations Fund L1lLC.
"Two Bast Avenue, Suite 201
Larchmont, NY *10538-
Atftention! Brian W, Cooke
Facsimile No.: 914.833.7774

- with a copy to: . -
' Wolf, Bloek, Schorr and Solis Cohen LLP
1650 Arch Street
-22d Floor
+ Philadelphia, PA 19103-2097
Atfention: Michael M. Sherman
Facgimile No.: 215.977.2236

* Ifto PFPC:
400 Belleyue Parlcway
Wilmington, Delaware 19809
Attention: General Counsel
Facsimile No.: 302.791.119] . .

=35-
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with a copy to:
- Pepper Hamilton LLP
3000 Two Logan Square
18" & Arch Streets .
Philadelphia, PA 191932799
- Attention: Lisa R. Jacobs
Facsimile No.: 215.981.4750

.. Any party may change the persons to recefve nolice on its or their behalf and the address to which such
' notice shall be sent from time to time by means of a writing delivered in a¢ccordance with this Section
SIvA ' ' '

. 113 Interpretation. In this Agreement, unless PFPC and the Company otherwise -
agree in writing, the singular includes the plural and the plural the singular, words importing any gender

. Include the other genders; references to statutes are to be construed as meluding all statutory provisions _
consolidating, amending or replacing the statute referred to; the word “or” shall be deemed to include -
“and/or,” the words “including,” “includes” and “inglude” shail be desmed to be followed by the words
“without limitation™ references to articles, sections (or subdivisions of sections), schedules or exhibits are _
to those of this Agreemnent unless otherwise indicated; and references to agreements and other contractual -
instruments shall be deemed to nelude a]l subsequent amendiments and other modifications to sych C
instrurnents, but only to the extent such amendments and other modifications are not prohibited by or are
entered into in accordance with the terms of this Agreement. Section headings in this Agreement are
included for convenience of referencs only and shall not constitute 4 part of this Agreement for any other -
purpose. Unless otherwise specified i this Agreement, all accounting terms shall be interpreted and all
accounting determinations shall be made ip accordance with GAAP.

_ 11.9  Public Disclosures. Except as may be deemed necessary or desirable by PFPC
_to comply with applicable law, the rules or regulations of any stock exchange or with respect to any
federal or state Tegulator, no press release or other publicly available document or disslosure relafed to-
this Agreement or the transactions contemplated hereby shall be made public without the prior written
consent of PFPC and the Company (if betore the Effective Time) or the Stockholders® Representative (if
after the Effective Time), ' = '

. 1110 Counterparts. This Agreement may be executed in any number of qoﬁnterpans,
.~ -and each such counterpart shall be deemed to be an original instrement, but al] such sounterparts topether
shall constitute but one apreement. : B '

: 11.11 -Severability, Whenever possible, each provision hereof shall bs interpreted in

- Such marmer as to be effective and valid under applicable law, but in case any on¢ or more of the
provisions contained herein shall, for any reason, be held to be invalid, illegal or unenforceable inany
respect, such provision shall be ineffective to the extent, but only fo the-extent, of such invalidity, '

- illegality or unénforceability without mvalidating the remainder of such invalid, illegal or unenforceable _
Provision or provisigns or any other provisions hereof, unless such a construction would be unreasonahle. B

- 1112 No Third Party Beneﬁcia-ri'és. Nothing in ihis Agrecment, expressed or
_ implied, is intended or shal] be construed to confer upon any Person other than the parties hereto and,
with respect to Indermified Parties, pursuant to Article 10, any right, remedy or claim under or by reason

of this Agreement.
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11713 Governing Law: Forum; Specific Perfofmnnce.

. -(8) This Agreement shall be governed by and construed in accordance with
the Jaws of the State of Delaware without regard to its principles of conflicts of laws,

: (b)) Theparties hereby irrevocably and unconditionally submit to the _
jurisdiction of any appropriate Delaware State court sitting in Wilmington, Delawars, and any appellate
court from any such court, in any action or proceeding arising out of or relating to this agreement, or for

o .- () Company acknowledsgs and understands that money damages would not -
be a sufficient remedy for breach of its agreements, covenarits and other obligations ynder this . .
‘Agreement. Accordingly, in addition to all other remedies that PEPC may have, PFPC sha]l be entitled to
specific performance and injunctive or other equitable relief as a remedy for any breach of sueh - :

‘ agreements, covenants and other obligations under this Apreement, and will waive any requiremnent for 4
. bond in connection with any such fnjunctive or other equitable relief wpon the request of PFPC.

. 1114 Waiver Of Jury Tria], THE PARTIES HEREBY IRREVOCABLY WAIVE
. ANY AND ALL RIGHT IT MAY HAVE TO.A TRIAL BY JURY IN ANY ACTION, PROCEEDING .
OR CLAIM OF ANY NATURE RELATING TO THIS AGREEMENT AND ANY DOCUMENTS
EXECUTED IN CONNECTION WITH THIS AGREEMENT OR. ANY TRANSACTION

" .. [Signature page follows.] -

37-.
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o IN'WITNESS WHEREOF, the partles hereto, intending to be legally boond heréhy,
 have cause:i:l this_Agmemcllit to be executed in conntergarts, by their duly antherized officers or .
representatives other than in the caso of natural persons, all as of the day and year first above writtén.

. PERSIMMON RESEARCH PARTNERS,
NG, o
By: .

Nams: Gn:gory 8. Hom
. Titlg: Chairman & CEO.

PERSIMMON STOCKHOLDERS
 COMMITTXE T

By: .
- Name: Gregory S, Hom
Title: Authorized Representative
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| - IN WITNESS WHEREOF, the parties hereto, intending to be legally bound hersby,
have catised this Agreement fo be executed in eounterparts, by their duly authorized officers or
representatives othey than in the ease of natyral persons, all as of the day and year first above written. -

PFPCINC, . - PERSIMMON RESEARCH PARTNERS,
' -~ INC. ' L -

By: ' By:
Name; John J. Andaloro © Name

Title: Bxecutive Vioe President Title;

PERSIMMON STOCKHOLDE

TRADEMARK
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