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To the Honorable Commissioner of Patents and Trademarks: Please record the attached original documents or copy thereof.

1. Name of conveying party(ies):
Xanodyne Pharmacal, Inc.

|:| Association
D Limited Partnership

L__I Individual({s)

D General Partnership
Corporation-State

[ ] other

Additional name(s) of conveying party(ies) attached? [_|Yes[¥]No

3. Nature of conveyance:

D Assignment
D Security Agreement

[ ] other

Execution Date:  2/6/04

D Merger
Change of Name

2. Name and address of receiving party(ies)

Name: Xanodyne Pharmaceuticals, Inc.

Internai .
Address; Suite 300

Street Address: 7300 Turfway Road

City:;_Florence State: KY Zip: 41042

[:| individual(s} citizenship
D Agsociation
I:l General Partnership
D Limited Partnership
Corporation-State Delaware

D Other

If agsignee is not domiciled in the United States, a domestic

representative designation is attached: q Yas D No
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4. Application number(s) or registration number(s):

A. Trademark Application No.(s)_/ 0120 1361;
76/501362; 76/436666; 76/386963

Additional number(s) attached Yes D No

B. Trademark Registration No.(s) 0,729,648;
2,733,288; 2,639,572; 2,559,752;

5. Name and address of party to whom correspondence
concerning document should be mailed:

Name: Kurt A. Summe

Internal Address: Yvood, Herron & Evans, LLP

2700 Carew Tower
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Street Address: 441 Vine Street
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8. Deposit account number;

23-3000

City: Cincinnati State: OH  zjp:A5202
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9. Signature.

Kurt A. Summe
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June 23, 2004

Name of Person Signing

Signatu‘r_é'
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Mail documents to be recorded with required cover sheet information to:
Commissioner of Patent & Trademarks, Box Assignments
Washington, D.C. 20231
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4. Application/patent numbers - Continued
A. 76/386,964

B. 0,738,956
2,765,408
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The First State

I, FARRIET SMITH WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY TEE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF wXANODYNE PHARMACAL, INC.",
CHANGING ITS NAME FROM "XANODYNE PHARMACAL, INC. TO "XANODYNE
PHEARMACEUTICALS, ING.", FILED IN THIS OFFICE ON TRE STXTH DAY OF
FEERUARY, A.D. 2004, AT 1:02 O’CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Lot sdmit b Pimton

Harrier Smith Windsor, Secretary of State

3236996 8100 AUTHENTICATION: 2916670

040083599 - DATE: 02-06-04
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State of Dalaware
Seoretary oL State
pivision of Corporations
- Daliverped 01:08 PM 02/06/2004
FILED 01:02 PM 02/06/2004
"SRV 040083599 — 3236996 FILE

RESTATED CERTIFICATE Q-F_lNC(}RPQR-ATlQN

OF
XANODYNE FHARMACAL, INC,

It is hereby certified that:

. The present name of the corporation (hereinafter called The “Corporation™ or the
“Company”) is Xanodyne Pharmacal, In¢., which was originally incorporated under the namy
UBLE PHARMACEUTICALS, INC, und the date of filing tho original certificate of
incorporation of the Corporation with the Secrctary of State of the State of Delaware was May

31, 2600. _
2. “This restated certificate of incorporation amends and restates in its entivoly the

pravisions of the centificate of incorporation of the Corporation.
3. The provisiens of the certificate of indorporation of the Corporation herctofore

amended and/or supplomented, and as herein amended, are hercby restated and intograted into
the single instrument which is hereinafter set forth, and which is cntitiod Restated Cegtilicate of
Incorporition of Xasodyne Pharmacal, Inc., without any further amendments other than the
anrendments herein certified and withiout any discrepancy between the provisions of the
certificate of incorporation as horctotore ariended and supplemeated and the provisions of the
sxtid single instrument hereinaflec set locth.

4, The amendiments and thie restatement .of the certificatc of incorporation horein
certified have been duty adopted: by the stockholders in- acgordance with the provisions of
Scctions 228, 242, and 245 of the General Corpotntion Law of the Stale of Delaware.

5. Thi text of the certificate of incorporation of the Corporation is hereby amended
and restated in its entirgty to read as follows;

— TRADEMARK
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FIRST: ‘e name of the corporalion is Xanodyne Pharmacenticuls, Inc.

SECOND:  The address of its registered office in the State of Dolaware is 1209 Qrange Strect,
in the Cily of Wilmington, County of Now Castle, The name of its registered agent at such
address is The Corporation Trust Company.

TIHIRD: The natare of the business or purposes to be conducted or promoted is o ongage
in any lawful act or activily for which corporations may be organized under the Generul
Corporation Law of Delaware.

FOURTH:
4.1 Authovization of Stock,

(@)  The lotal number of shares of Cammon Stock which the Corporation is authorized
to jgsuc shall be 55,000,000 shares of Common Stock, with 4 par value of $.004 per share, of
which 54,800,000 are of a class designated as Serics C-V Common Stock ("Voting Common
Stock™), with & par value of $.001 per sharc, snd 200,000 are:of aclass desiynuted as Series C-
NV Comwmon Stock ("Nonvoting Common Stock™, with a.par vilye of $.001  per share,
(colloetively, the Voting Conwnon. Stock and the Noaveting Common Stock are referred to 45
“Common Stock” or "Common®). All shares of Common Stock issued and oulstanding on (he
date ot which {his Restated Cortificate is filed. with the Secretary of State of the Stale of
Delaware shall be deeted to be shures of Voting Common Stock.

(b)  The total nunber of shares of Preferred Stock which the Corporation is suthorized
{o issue shali be 33,827,373 shares of Preforred Stock, with a par value of $.001 per share, of
which 17,000.000 arc of a class designated as Serios A Convertible Prefarred Stock, with o par
value of $.001 per share (the “Series A Preforred Stock™); 2,266,667 are of a class designated s
Scrics B Converlible Preforred Stock, with a par value of 5.00f per share (the “"Secricz B
Prefernad Stock™); 4,500,000 are of a class designated as Series W Convertible Preferred Slock,
witha par vatue ol $.001 per share (the "Series W Preferred Stock™); 2,875,000 are of a class
dusignated as Serics X Convenlible Preferred Stock, with a par vahue of $.001 por share (the
"Series X Preferved Stock”); ,912,000 are of a class designated ns Scries Y Convertible
Preferred Stock, with & par value of $.001 per share (ihe "Serles Y Mrelerved Stock™; and
5,273,706 are of a class designated as Scries Z Convertible Preferred Stock, with u par valuc of
$.001 per share (the "Serics Z Preferred Stock™) (the Series A Preferred Stock, the Serics 1B
Preferred Stock, the Scrics W Prefecrod Stock, the Series X Preferred Stock, the Serics Y
Preferved Stock and the Serics Z Preforred Stock are collectively referred to as "Proforred
Stoek™).

The above referenced Common and Prcferred shares of stoclke shall be subject o the powers,
rights, preferences and restrictions as detailed in the remainder af this Article Fourth.

R4, 1.D0OC y)
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1.

4.2 Pawers and Qualifications of Cownmon Stock. The powers, preferences and rights, and
the qualifications, restrictions oF limitations, of the Common arc as follows:

42.1 Voung Rights Direglors. Except as otherwise required by law or expressly pruvidgd in
this Certificate of Incorporation, sach share of Voting Common Stock (including any fractional
share) shalt cntitle the holder thercof o vole on cach matter submitted to a vote of the
sharcholders of the Company and to have onc voie for each full share of Voting Conunon Slock
(or the applicublc fraction of one vete, {ora fraction of a share). Exccpt ug otherwisc l‘cqt_nred‘by
faw or cxpressty provided in this Certificate ol Incorporation, tho holders of shares of Yoting

Comnwon Stock am Preferred shall vote together and not as scparate classes or scrics. The
holders of shures of Nonvoting Common Stock shall have no voting rights.

422 Dividends, Subject to the rights of halders of Preferred set forth in Section 4.3.2(c) ol
this Certificute of Incorporation and cxcept as otherwise provided herein, the haklers of Comivion
shall be entitled (o receive dividends out of tunds legally available therefor at such times and in
such mmounts as the Board of Dircctors may deterntine in it sole discretion.

423 Liguidation. Upen the dissohution, liquidation or winding up of the Company, whether
voluntary or involuntary, the assets of the Company available for disiribution to shareholders
after and in addilion to any distribution of ay preferential amount sgant to Section 4.3.3(a)
of Ihis Certificate of Incorporation, shall be distributed atably (o all holders of Common and
Prefored in accordirice with the provisions of Section- 4.3.3{c) of this Cedificate of
Ineoijorution. ' .

43  Powcrs and Qualifh atlons of Preferrcd Stock. The powers, preferences sud rights,
und the qualilications, restrictions or fimitations, of he Preferted are as follows:

4.3.1 Voling Rigls, Ditestors. Except as otherwise required by law or expressly provided in
this Cerlificate of incorporution, each share of Preferred @including any fractional sharc) shall
eutitle the holder thereof to vote on ¢ach matter submitted lo a vote of the shareholders of the
Company and to have the number of votes equal to the number (including #ny fraction} of sharcs
of Voting Comynon Stock ivto which such share of Preferced is then convertibic pursuant to the
provisions hereof at thc record date for the determination of sharetiolders entitled to vote on such
natter or, i no such record datc is established, at the date such vote is taken or any wrilten
cunscnt of shareholders becomes effective. Except 45 otharwise required by law or expressly
provided in this Certificate of ncorponition or that certain Shareholders Agreement, cffective on,
about, or around December 31, 2002, as it may be amended from lime to time, the holders of
shares of Voling Common Stock and Preferred shall vete together and ot as separate classes or
SOries.

4.3.2 Dividends.

(a) The halders of the Prefcrred shall be entitled to receive dividends only when, as
and if declared by tie Board of Directors and shall be cumulative.

(b}  No dividends shall be paid on any share of Common, unless « dividend (including
the amount of any dividends accrued on behalf of the Preferred) is paid with respect to all

LN SURNE B o 3
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outstanding shares of Preferred. In the event any dividend or olher distribution payable in cash
ot other property (other than securities of the Company the issuance of which gives rise to
adjustments pursuant to Section 4.3.4(c) of thig Centificate of Incorporation) is declared on any
Common Stock, cach hoider of shares of Preferred on the record date for such dividend or
distibution shall be entitled to receive, in addition To any dividend sepurately declarcd under
4.3.2(a), on the date of payment or distribution of such dividend or other distribution the same
cash or other property which such holder would huve reccived on such record date if such holder
wers the holder of vecord of the number (including any fraction) of shares of Voling Common
Stock into which the shares of Prelerred then held by such holder ure then conv criiblc.

4.3.3 Liguislation Rights.

(a)  Subject to the resirictions and defeagance provisions set forth below, il the
Company shall be voluntarily or involuntatily liquidated, dissolved or wound up, the holder of
euch share of Preferred then outstanding (including any fractional shares) shall be ontilled to
receive oul of the asseis of the Compavy uvailable for distribution to sharchiolders, and betorce
any paynient or declarition and sctting apart for paynient of any amount ghall be made with
respect to the Common, an antount cqual lo 700% of the originak.cost of such share (such ahount
(0 be adjusted proportionatcly in the event the shares of Preferrad are subdivided-into & greater
number or combined into & lesser number), plus an amount cqual to any dividends on such share
which are unpaid but acerued os of such Tiquidation, dissolution or winding vjr of the Company.

(b)  If, upen any liguidation, dissolution or winding up of the Company, whether
volantary or inveluntury, the assets 1o be distributed to the holders of Preferred shall be
insulficient to permit the puyment. if any, of the full proferential amolnt pursuant to Section
4.3.3(s) of this Certificalc of [ncorporation, then all of the assets of the Company to be
distributed shall be distributed ratably to the holders of Prefered.

{¢)  Upon the dissolution, liquidation or winding up of the Company, whelher
voluntary or involuntary, the asscis of the Company avaitablc for distribution to sharcholders
afler ond in addition to the distribution of any preferential amouals putsuant to Section 4.3.3(z)
of this Centificate of Incorporation, shall be distributed ratably to all holders of Common and
Preferred, with the liolder of euch share of Preferred treated as though such holder wero the
holder of record of the number of shares of Common into which such share is then convertibic.

(d)  For purposes of this Sention 4.3.3 and unless waived by the holders of two-thirds
of the shares of Preferred outstanding on an as-converied basis, (i) any acquisition of the
Company by means of merger or other form of corporate reorgzanization in which outstanding
shures of Lhe Company sre exchanged for securitics or other consideration issucd, or caused o be
issued, by the acyuiring corporation or its subsidiary (other than a transaction resulling in
ownorship of more than 60% of the cquity of the toquiring corporation by sharsholders of the
Company) or (i) a sale of afl or substantially all of the asscls of the Comipany (collectively, the
cvents described in (i) and (ii) are roferred Lo 85 u “Sales T rangaclion™), shalt be treated as a
liquidation, dissolution or winding up of the Company and shall entitle the holders of Preferrod
and Common to receive at the closing in cash, securities or other property (valued as provided in
Seclion 4.3.3(¢) below) wnounts as specificd in Sections 4.3.3(a) through 4.3.3(c) abuve.

LYl ) AW 4
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(¢)  Notwithstanding anything to the contrary herein, if, in conngetion with a Sales
Transaction (including the sale of” substantially all of the assets of the Company followed by 2
liguidation), the amount per shire that would be received in such Wrangaction by the holder of any
strare of Preferred if such share of Preforred was converied into Commen Stock immediately
priot to the consummation of such transaction (the “As-Converted Amount”) is at least 300% of
the original issuance cost of such share of Preferred, then the amounat thal such bolder shall be
entitled to receive in such transaction on account of such shire of Preforredt shall be cqual tg the
As-Converled Amount.

(h  Whenever the distribution provided for in this Section 4,33 shall be payable in
secuyilies or property other than cash, the value of such distrilition shall be the tair market value
of such secwrities or other propeity as determined in good faith by the Board of Dircclors.

4.3.4 Conversion.

{a) Termy of Conversian.

(i) Series A Preferred, The holder of cach share of Series A Preferred Slock
shall have the right (the “Series A Conversion Right”), at-any fire, at such holder’s
option, W convert such share-at any time, without cagt und otherwise onthe teems of this
Section 4.3.9, into-the nunber of fully paid and non-gssessable sharcs of Vating Common
Stock that results from dividing! i

(A)  $L.40 (such dmaiint to be adjusted proportionately i the cvent the
shares of Proferred are subdivided into a greater umber or combined into a lesser
nimbet),

by:
(B) the Conversian Price in cffect at the time of convession.

The “Series A Conversion Price™ shall initially be $1.00 and shall be subject to adjustmenl fom
titne to time as provided in this Section 4.3.4.

(i)  Sories B Preforred. The holder of cach sharc of Serics B Preferred Stock
shull have (he right (the “Serics B Conversion Right”), at any time, at such holder’s
option, to convert such share at any time, without cost and otherwise on the torms of this
Section 4.3.4, into the number of fully paid and non-ussessable shaces of Voting Comimon
Stock that results from dividing:

(A)  $2.25 (such amount to be adjusted proportionately i the event the
shares of Preferred are subdivided into a groater number or combined into a lesser
number),

by:

(B) the Convcrsion Price in cffect at the time of conversion.,

dridd fJRX 5
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The “Sories B Conversion Pricc” shall initially be $2.25 and shall be subject to adjiugtment lrom
lime (o time as provided in this Section4.3.4.

(i)  Serics W Proferred. The holder of each share of Scries W Preferred Stock
shall have the right (tho “Scries W Convorsion Right™), at any time, at such holder’s
option, to convest such shure at any time, without cost and otherwise on the terms of this
Section 4.3.4, mto the sumber of fully paid and non-assessable shares [ Voting Common

Stack that results from dividing:
(A)  $1.00 (such amount. to be adjusted proaertionntal ¥ i-p- the event the
shares of Prelerned are subdivided into a greater number or combined into a lesyer
number), .

by:
(8)  the Conversion Price in effect ot the time of conversion.

The “Scries W Cosversion Prive” shall initially be $1.00 and shalf be subject 1o adjustment from
time 1o thne us provided in ihis Section 4.3.4.

(iv)  Serics X Preferced. The holder of cach shure of Sexies X Preferrad Stock
shall have the right (the “Ssries X Conversion R ht), -al any time; ui such holdet’s
option, to convert such share at any lime, withotit cost and otherwise on the (crms of this
Section 4.3.4, into the number of flly paid and non-assessable shares of Voling Conunon
Stock that results from dividing:

(A)  $4.00 (such smount fo be adjusted proportionalely in the cvent the

shares of Preferred are subdivided into 2 greater number or combined into a lesser
womber),

by:
(B) the Conversion Price in effect at the tine of conversian.

The “Scries X Conversion Price” shall initially be $2.15 and shall be subject o adjustment from
time Lo thme as provided in this Seetion 4.3.4,

(v)  Serics Y Preferred. The holder of cach share of Series Y Preferred Stock
shalt have the right (the “Series Y Conversion Right”), at any time, al such holder's
option, lo convert such share at any time, withoul cost and othcrwise on the terms of this
Section 4,3.4, into the number of fully paid and non-assegsable shares of Voting Common
Stock thal results from dividing:

(A)  $4.50 (such amount 1o be adjusted proportionately in the cvenl the
shares of Prolerred are subdivided into a greater number or combined into o lesser

number),

T RALL 6
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(B)  the Conversion Pricu in effect at the ime of conversion.

The “Series Y Conversion Price™ shall initially be $2.15 and shall be subject Lo adjustment from
time Lo time as provided in this Scction 4.3.4.

(vi) Serics Z Preferred. The holder of cach share of Series Z Preferrcd Slock
shall have the right (Ute “Series Z Conversion Right), at any time, al such holder’s
option, o convert such share at any time, without cost and otherwise on the terms of this
Scction 4.3.4, inlo the aumber of fully puid and non-assessuble shares of Voling Common
Stock that results from dividing!

(A)  $1.52 (such ainount to be adj-us:t:d_prbp‘@rﬁcnatel-y in the event the
shares of Prefervod arc subdivided into a greater number or conibined into a lesser
mnuaiber),

by

(B) the Conversion Price in clfect at the time of conversion.

The “Series Z Conversion Frice™ shall initially be $1.52 and shall be subjecl to adjustment {rom
time to {ime as provided in this Section 4.3.4.

The Scries A Conversion Price, the Sories B Conversion Price, the Strics W Conversion
Price, the Series X Conversion Price, the Series Y Conversion Price and the:Series Z Conversion
Price are somelimes reforred to collectivély in this Restated Ceitificate of Incorporition, in the
singular us 2 "Conversion Price” and in the plural aé the "Conversion Prices.” The Series A
Conversion Right, the Scrics B Conversion Right, the Series W Convorsion Right, the Series X
Conversion Right, the Series ¥ Conversion Right and the Serics Z Conversian Right arc
sometimes referred to collectively in this Restated Certificate of Incorporation, in Lhe singelar as
1 "Conversion Right” and in the plucal as the "Conversion Righis,™

()  Mechanics of Conversion. A holder of any share of Proferred may excrcise the
Conversion Right of such share by surrendering the certificate therefor, duly endorscd, at the

officc of the Company o of any transfer agent for the Preferred, together with a written nolice (o
the Company which statcs:

o) that such holder elects o convett the same,
(i) the number of shares of Preferred being converted, and

(iii)  the name or names in which such holder wishes the certificate or
certificates for shares of Voting Common Stock to be issued.

Thercupon the Company shall promptly issue and deliver to the holder of such shaces, or lo Lhe
pomince or nominces of such holder, a certificate or certificatos for the number of shares of

S L 7
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Voting Common Stock to which such holder shall be cutitled. If the certificate evidenting the
Preferred heing converled shall also evidence shares of Preferred notf being converted, then (he
Company shail also deliver to the holder of such certificate, or fo the nominee or nominces of
such holdes. a new stock cortificate evidencing the Preferred not converied. Any d ividends or
distributions unpaid but accrued at the Lime of conversion with respect (0 a share of Preferred so
converled shatl be payable ratably to the shares of the Voling Comumon Stack issued upon such
COMVOErSIon.

(©) Effective Date of Conversion. Subjeel Lo Section 4.3.4(c) below, the conversion
of uny sharcs of Prefetred shall be deemed to have been made imediatcly prior to the closc of
busincss on the date thut the shares to be converted are surréndercd to the Company together
with ihe notice required by Scction 4.3.4(b), and dre person or persons entitled to receive the
shares of Voting Common Stock issuable upon such couversion shail bo trcated for all puposcs
as the record holder or holders of such shares of Voting Common Stock on such date,

(dy  Awomatic Conversion. Nolwithstauding anylhing to the contrary herein, each
share o Preforred Stock shall automatically be converted into shares of Voting Commaon Stock
at its respective Conversion Price then in effeet immediately upon the closing of & firm
commitment underwritien public offering pursuant {o an cffective registration statement ander
the Securities Act of 1933, as amended.

©  Adjusiment of Conversion Price.

(i) Subdivision or Combination of Shares. If the Compuny al any lime
subdivides or combines the. outstanding Common uiler the filing of this Certificate of
Incorporation, the Convergion Prices shall be decreused, in the case of a stbdivision, or
increased, in the case of a combination, in tho same proportions as the Common is
subdivided or combined, effective automatically as of the datc thc Company shali take a
record of the holders of its Common for the purpoese of the subdivision ar combination
¢or if no such recod is taken, as of the effectivencss of the subdivision or cornbinution).

(i)  Stock Dividends. 1T the Company at any lime pays a dividend, or maukes
any other disikibution, to holders of Common payable in shares of Common, or fixes a
record date for the determination of holders of Common entilled to receive a dividend or
other distribution payable in shares of Common, the Conversion Prices shall cach be

decrensed by multiplying it by » fraction:

(A)  the numemtor of which shall be the total number of shares of
Common outstanding immedistely prior to such dividend or distribution, und

(B) the denominator of which shall be the total number of shares of
Common owstanding immediately after such dividend or distribution (plus, if the
Company paid cash instead of Fractional shares otherwise issuable in such dividend or
disteibution, the number of additional shares which wounld have been outstanding had thu
Cowmpagy issucd fracilional shates instoad of cash),

oM LI 8
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elfetive automaticully as of the dote the Company shall take & record ot the hoiders of ity
Common for the purpose of veceiving such dividend or distribution (or il vo such record is taken,
ax of the elfectivencss of such dividend or distribution).

(i) Reclassificution, Consolidation or Merger. 1f at uny timc, as a result of)

(A) a copital rcorganization or reclussifieation (other than o
subdivision, combination or dividend which gives rise to adjustment ol the
Conversion Price pursuant to clauscs 4.3.4(e)(i) or 4.3.4(c)ii) of thig Seelion
4.1 .4{g)}), or : -

(B) . s merger or consolidation of the Compuny with another
corpovation (whether or not the Company is the surviving gorporation),

“The Voting Common Stock issuable upon the conversion of the Preferred shail be changed into
or éxchanged for the same or a different number of shares of any class or classes of stack o the
Company or uny other corporation, er othor sceuritivs convertible into such shates, then, as a part
of suclt reorganization, rectassification, merger or consolidation, uppropriate wdjustments shall be
nixde in the tenns of the Preferred {or of any securities into which € & Preferred is changed or lor
which the Preferred is exchanged}, so that:

) the holdors of Preferred or oF
thereafter be entitled Io receive; ypon. ¢
such substitule sécurities, the kid and i
sccucities, money and properly which § rs. would-have reecived at
the tme of such capilal reorganization, reclassification, mérger, or
consolidation, if such holders had couverted their Preferred inlo Voting
Common Stock immediately prior to such capital treorganization,
reclassitication, merger, or consolidation, and

such substitute securitics shall
ersion of the Preferred or of
i shares of stock, ather

{z) the Preferred or such substitute securitics shall thercafior be
adjusted on terms as ncarly equivalent as may be practicable to the
adjustments theretofore provided in this Section 4.3.4(¢),

The -provisions of this Section 4.3.4(c)(iii) shall similerly apply to successive capital
rcorganizations, reclassificalions, merygers, and consvlidations,
(ivy  Additional Shares of Common.

(A)  “Additiona! Sharcs of Common’ mcans all shares of Common
issucd by the Company after the date of adoption by the sharehoiders of the
Company of this Restaied Certificate of Incorporation, whether or not
subscquently reacquired or retired by the Company, other than:

() shares of Common issucd in fransactions giving rise lo
adjustments under Section 4.3.4(e)(i), 4.3.4(c}(i1), or 4.3.4(e)in), and
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2) shares of Cemmon issued in any merger of Ialegrity
Pharmaceutical Corporation'with and into the Company, und

(3 up to 200,000 shares of Common issued to Mikart, [nc. in
cotincction with the acquisition of certain products, and

@) shargs of Conunon issiued upon conversion of sharcs of
Preforrod, and

(5)  sharcs of Commen issued in conoection with certuin
warrants for 35,715 shares of Series Z Preferred Stock (the successor to
the Serics D Convertible Preferred Steck of Integrity Pharmaceutical
Corporation) issued to Silicon Vatley Bank pursuant to a corain Loun snd
Sccurity Agreement dated on or around April 2003 (such warrants shall
not be a "Convotible Security” as dofined in Seetion 4.3.4(c)v)
heresfter), and

(6) up 10 1,800,000 shares of Coinmon issued upon cxercise of
certain Exchange Rights granted by the Compauy; and

{7 up 1o 7402001 sharcs (sueh amount to be adjusted
proporticnately in the cvent the shares of Comnion we subdivided into a
greater vumber or combined. into a lesser number).of Common issued
upor the exercise of options gruiited or (v be granted in the diserction of
the Board of Direefors ol the Compuny 1o Company employecs pursuant
to the Company’s Incentive Stock Ownership Plan, dnd

(3)  sharcs of Common issued by the Board of Directors ol the
Company to consultants aud advisors of the Company.

(B)  Excepl as otherwise provided in Section 4.3.4(c)(v), if at any time
the Company issues Additional Shares of Commion without consideration or for a
consideration per sharc loss than any Conversion Price then in cffect, then such
Conversion Price shall be reduced, concurrently with such issuance, (o u price
(calculated 10 the nenrest cent) egual to the consideration per share (or which such
Additional Shares of Conumon were issued,

(v)  Convertible Securities.

(A) “Convextible Securities” mieans all rights or oplions for the
purchase of, or stock or other securitics convertible into, Additional Shares of
Common oy olher Convertible Securities.

(BY The “Effcctive Price™ with respect to any Convertible Sceurities
means the result of dividing:
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(1) the s, of (x) the tolal consideration, il any, received by
the (,ompuny Jor thie issuance of such Converible Sccucities, plus (y) the
nunimunt consideration, if any, payable to the Company upon exercise or
conversion of such Converlible Securities, plus (2) the minimum
consideration, if any, payable to the Company upon exercise Or conversion
of uny Convertiblc Scetirities issuable upon exercise or conversion of such
Convertible Securilies,

(2) the muximum number of Additional Shares of Common
issuable upon oxercise or conversion of such Convertible Securilies or of
any Converiible Sccurities issuable upon exercise or conversion of such
Convertibte Securlties, but in any casc not less than $1.00.

(C) 1€ at any time the Company issues any Convertible Securities with
tespect to which the Effective Price is less than the Series A Conversion Price in
cffect ab such issuanee, then the Serics A Conversion Price shall be reduced,
concurrently with such issuance, o 2 price (caleulited fo the nearest cent) equal to
1he Effective Price with respect to such Convertible Securities.

1y issues an 'Contteﬁiblc Securitics with
respect to which the Bffective Price is | jes'B Conversion Price in
effect at such issuance, then the Series B- Conversion Price shall be rauced,
concurrently with such issuance, o a price (cafeulated to {he nearest cent) cqual to
the Bffective Price with respect to suth Convertible Secuxities,

(D) I at any lime the Conipa

(E) I at any time the Company issues any Convertible Securilics with
respeot to which the Effeclive Price is less than the Series W Conversion Price in
offect at such issuance, then the Serics W Conversion Pricoe shall be reduced,
coneurrently with such issuance, to a price (calculated to the nearcst cent) equal to
the Effective Price with respect to such Convertible Sceuritics.

(F)  I{stany lime the Company issues myy Convertible Securitics with
respect to which the Effective Price is less than the Series X Conversion Price in
effect at such issuance, then the Series X Convetsion Price shall be reduced,
voncurrently with such issuance, 1o a pricc (¢caleulated fo the neargst cent) equal to
the Efective Price with respect 1o such Convertible Securities.

{(G) U at any time the Company issues any Convertible Securitics with
respect to which the Effective Price is less than the Series Y Conversion Price in
clfect. at such issuance, then the Scries Y Counversion Price ghall be reduced,
concuirenily with such issuance, to a price (caleulated to the nearcst cent) equal o
the Effective Price with respect to guch Convertible Securities.

(H) 17 at any tine the Company issues any Convertible Securities with
respoct to which the Effective Price is less than Lhc Scries Z Conversion Prics in
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cfiect at such issusnce, thean the Serics Z Conversion Price shall be reduced,
concurrenily with such issuance, o 2 price (calculated to the nearcst cent) squal to
the Effective Price with respeet to such Convertible Securitics.

o I¥ adjustments have beon made under this Section 4.3.4(¢)(v} upon
the issuance of sny Converlible Sccurities, then no further udjusiment shafl be
madc under Section 4.3.4(c)(iv) upon the actual issvance of Additional Shares of
Common upen the sxercise or conversion of such Converfible Secudtics, or upon
the issuunce of Convertible Securitics issuahle upon exereise or conversion of the
origingl Converlible Sceurities. o

(1) - If adjustments have been made under this Section 4.3.4(c)(v) upon
the issuance of any Convertible Securities and the rights, options or conversion
privilcge represented by such Convertible Seeorities {or by any Convertiblc
Securitics issued upen exercise or comversion of the original Convartible
Securities) shall expire without having been exercised, the Conversion Price shall
be readjusted, effective upon such expication, o eliminate the effect of the
adjustients previously made as a result- of the issuarice of the: rights, options or
conversion privileges which shail have expived (without af g shares of
Commeon alrcady issued upon the conversion of any shares of Profcrred alroady
converted, and without affecting any other adjustments made under this Section
4.3.4(e). -

(Vi) Veluation of Consideration. For ﬁuﬂ_:‘csas of tho -opcration of Sections
4.3.4(e)(iv) and 4.3.4(e)(v), the considenation reseived by the Company for any issue or
sale of securities shall: '

(A) (o the extent it comsists of cash, be computed as the aggregate
amount of cash received by the Company;

(B) 1o the exicnt jt consists of prepetty other than cash, be computed at
the fair value of that property us detormincd in good faith by the Board of
Directors of the Compuny; and

(C) if Additional Shares of Common or Converiible Sccurities are
issued or sold together with othor stock or securitics or ofher asSets of the
Company for a consideration that covers both, be campited ag the portion of the
consideration so veceived that may be reasonably determined in good Bith by the

- Board of Directors of the Company to be allocable to such Additional Shares of
Common or Convertiblo Securiues,

(vit) . Liquidating Dividends, |f the Compuny, at any time while any of the
Preferred is outstardling, shall make a distribution of its assets to the holders of its
Common as a dividend in fiquidation or partiaf liquidation or by way of relurn of copital
or other than as o dividend paysble out of funds legally available for dividends under the
laws of the State of Delaware, the holders of the Preferrod shall be entitied to.xeceive,
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without payment of any consideation thercior, the assets that would have been payable
lo them as owners of thal number of shares of Commeon Stock receivable by oxeivise of
sueh Conversion Rights, had they been the holders of record of such Common on the
record date for such distribution, and an appropriate provision therefor shall be made o
part of any such distribution in accordunce with the preferential provisions of Seclion

4.3.3 of thus Cettificute of Incorporation.

(vili) Other Action Affecting Common. 1f 0l any time the Company tukes any
aclion affecting its Comvmon, other than an aclion described in any of Sections 4.3.4(e)(i)
rough 4.3.4(e)(vii), which, in the opinion of 4 rdjority of shares of Preforred and
Common Stock received by the holders of Preferred upon conversion, would have an
adverse etfect upon the Conversion Right of the Preforred, then the Conversion Pricey Qr
the kind of seeuritics issunble upon the convorsion of Preferred, or both, shall be adjusted
iy such manncr and at such time as 3 mujority of shates of Preferred o an as-convertad
basis may in good faith determine to be cquitable in the circuriistances.

(©)  Reservation of Shares. The Company will take such corporale action 38 may be
bocessary from time to time 5o thet at all times it will have authorized, and reserved out of jts
authorized but unissued Voting Comnion Stock for the sole purpose of issuart M cohversion
of shares of Prefereed, a sufMicient number of shares of Voting Conman $(ock to penmiit the

conversion m fulf of ult ontstanding shares of Preferred.

o {8 Full Considerution. Alf shares of Voling Commeon Stock whith: shall-be issued
upon the conversion of any Preferred will, upon issuince, be Ity paid-and non-asscssable. The
Company will pay such aniounits: and with take such other actioii as maay-be necessaty: from time
10 irue so that all sharcs of Voting Common Stock which shall be tgstied wpon the exercise of the
Conversion Right of any Preferced will, upon issnance and without cosl 10 he recipient, be free
(rom all precinplive tights, taxes, lions and charges with iespect to the issue thereof,

(8)  Notice of Adjustment Bvents. Whenever the Company contomplaics lhe
oceurrence of an event which would give riso to adjustments under Scction 4.3.4(c), the
Courpuny shall mail to cach bolder of Preferved, at least 30 days prior to the record date with
tespect 1o such event or, il no roeord date shall be established, at Jeast 30 days prior Lo such
cvent, a notice speeifying (i) the nature of the contemplated evont, and (ii) the datc on which any
such rccord is to be taken for the parpose of such svent, gnd (i1} the date on which such event is
expeeted to become cffective, and (iv) the time, if any is to be fixed, when the holders of record
ol Comimon (or other scourities) shall be ontitled 1o cxchange their shares of Common {or other
securilivs) for sceurities or other property deliverable in connection with such cvent.

{(R)  Notice of Adjustments. Whenever the Conversion Prices or e kind of sccuritics
issuable upon the conversion of Preferred, or both, shall bo adjusted pursuant to Section 4.3.4(c),
the Company shall mail to each liolder of Preforved, by first class mail postage prepaid, promptly
atter each adjustment, a centificate signed by its President or 3 Viee President and by its Chief
Financial Officer, Secretary or Assistant Seerclary, seiting forth, in reasonable detuil, the ovent
requiring the adjustment, the amount of the adjustment, the method by which such adjustment
was calculated (including 2 description of the basis on which the Board of Direclors of the
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Compasty nnde any determinalion hereunder), and the Convarsion Prces and the kind of
Securities issuable upon the conversion of Preferved aller giving effect 1o such adjustment.

4.3.5 Redemptlions.

() At any fime on or after February 25, 2007, at the option of the holders ol more
than two-thirds of the shares of Preferred issued and outstanding, and upon the holders of such
shares of Preferred written request for redemption (*Redemption Request™) delivered to the
Cowpany. the Company shall redeem the awmber of shares of the Preferred (“Redeemed
Shares”) held by cuch Preferred sharcholder as specified in the Redemption Request (“Exercising
Holder™), by paying cash therefor, cqual (o the greater of the Conversion Price initiolly
established in Section 4.3.4 above with regpect lo such Redeemed Shares or the initial purchase
price of such Redeemoed Shares (such swount (o be gdjusied proportionately in the event such
shares of Preferred are subdivided into a greater number or combined inmo a lesser number and in
the cvent tie Company pays a dividend, or nmmkes any other distribution, o holders of such
Preferced payable in shares of Preferred) plus ait scorucd but unpaid dividends on such shares
{the “Redemption Price™)).

b} Notwithstanding the loregoing, the Company will not be obligated 1o redeem in
any cafendar year more than one-third of the sharcs of Preferied issued and oufstanding as of the
date of the Redemption Request. I pursuant to this subsection: > Company elects not lo
redeem all of the shares of Preferred necessavy to satisfy the Redemption Request, then the
offered sharss of Preferred shall be redeercd, on i per Excrcising Holder basis; in the proporlion
such Exercising Holder's sharcs of Preferrcd tendered in the Redomiption Request bears lo the
total nuwaber of shares of Preferred tendered in the Redemption Request. To the cxtent fhat the
Redemption Request i3 not [uily satisfied in any calendar year, the Company shall redeem the
remaining Redeemed Shares in the next onlendar year; provided, however, that the ¢erms of this
subscetion (b) shall continue 10 apply to the remaining Redeemed Shares.

(c) Within 7 days of the Redemption Request, the Company shall notfy (the
“Redemption Notice™) each Exercising Holder of the number of sharcs of Preferred which shal)
be redeemed in accordance with the Redemption Request and subparagraph (b) above. Upon
receipt of the Redemplion Nolice, cach holder of sharcs of Proferred being redeemed shall
surender the certificate or certificates roprosonting the shares stated in the Redemiption Notice to
the Company. at the Company’s principal placc of business. Upon anch swrrender, the
Redemption Price {or such shares shall be puyable lo the order of the person whose pame appears
ot such certificate or cortificutes as the owner theroof, and cach surrendercd certificate shall be
cunceled and rotived. It a certificate is swrrendered and all the shares cvidenced thereby are not
being redeemed, the Company shall causc certificates evidencing the shares not being redeemed
to be issucd in the name of the registerod owner of such shares and o be delivered to such

persost.

{d) [f the funds of the Company logally available therefor shall be insuflicient to
discharge a Redemption Request in firll, the holders of Profecred shall be permitted (o appoinl
such aumber of additional dircelors to the Beard of Dircctors of the Company o constitute a
(wo-thirds muyjority. In such cvent the Board of Directors shall undertuke to increaso the size of
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the Board of Directors of the Company to sych a munber that upon the Preferred holders®
appointment of divectors to such vacancies, the holders of the Preferred shafl comprise 8 two-
thirds majority of the Company Board of Dircctor seats. Immediately upon the increase in the
size of the Board provided for in the precediny sentence, the holders of Preferred shall appoint
(by a two-thirds majority of the Preferred then outstanding) directors to fill the vacancies created
by such increase. The Board shall remain comprised of such members until stich time as (he
Compiny has the funds legally available lo and does discharge the Redempiion Reqiest.

() Nothing in this Section 4.3.5 shal} prevent any hoider of shares of Prefemed fiom
cxereising the Coaversion Right of such shares at any Lime prior to the actual redemption of such
shaves.

4.3.6 Rostricted Acls, As long as any shares of Preferred arc outstanding, the Comipany shall
not, without the affirmalive vote or written consent of the holders of more than two-thirds of the
Pruferred then outstanding,

{a) authorize, create or issue any shares of any class of stoek or ather sceuritics of the
Company having any preference or priority as to dividends or asgets, whotlier in liquidation or
otherwise, superior 10, or on a parity with, any such preference or priority of the Pecferred; or

(b)  issue amy justrument or scourity oxercigable for or convertible into sharcs of
Preferred, or issue shares of Preferred other than the-first 33,827,373 shares issued; .

{e) enter into, or permit any subsidinry of the Company (“Subsidiary’) to enter into,
any agroement, indenture or other instrunvent which contains any provision restricting (a) the
payment of dividends on the Preferred or lhe mandaiory. redemption of Preferred: to the full
extent required by this Certificate of Incorporution; or (b) the issuanco by the Company of
Voting Common Stock upon exereise of the Conversion Right of the Preferved; or

(d) cffect any sale, lease, assignment, transfer or other conveyance of all or
substamtially all of the assets of the Company or any Subsidiary, or any consolidation or merger
involving the Company or any Subsidiary, or any reclassification or other chiange of any stock,
or @ny rocapitalization of the Company; or

(e) redeom, purchase or otherwise acquire for valus (or pay inlo ar set aside for a
sinking fund for such purposc) any shure or sharcs of Preferred otherwise than by redemption in
accordance with Sectior 4.3.5 hércof or by conversion in accordance with Section 4.3.4 hereo!,
or

(N redee, purchasc or otherwise acguire (or pay into or sct aside for a sinking lund
for such purpose) any sharcs of Common, provided, however, that this restriction shall not apply
to the repurchase by resolution of the Board of Directors of the Company of shares of Common
from cimployees, officers, divectors, consultants or olher persons performing services for the
Company or any Subsidiary upon the occurrence of certain events, such as the termination of
amployment; or
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®) declare or pay any dividend other than pursuant to Section 4.3.2(a) of this
Certificuie af Incorporation; or

(h} amend its Certificate of Incorporation or Bylaws.

4.3.7 No Reigsuance of Preferred. No share or shares of Preferved acquired by the Company
by reason of redemption, purchase, conversion or otherwise shall be reissued, and all such shaves
shall be canceled, retired and eliminated ffom the shares which the Company shall be authorized

to issue,

FIFTH: The business and affairs of the Corporation shall be managed by or under the
direction of the Board of Directors. The Board of Directors need not be elected by writllen ballot.
The number of directors may be either increased or decreased from Lime to time as provided for
in the Bylaws of the Corporation,

SIXTH:  In fartherance and not in limitation of the powers conlorred by the taws of the
State of Delaware, the board of directors is sathocized (o make, amend or repeai tho Bylaws of
the Corporation.

SEVENTEH: A director of the Corporation shall nol be personally tiable to the comoration or
its stockhelders for monetary dumuges for any losses, claims, dartage or ilabiitics arisiog owl of
or in connection with such persons’ aclions ss a direcior, except for-any such foss, cluim, dumage
or liability caused by the negligence or willful misconduct of sucly person or wny other direclor of
the Corporation.

EIGHTH:  Whenever a compromise or arrngement is proposed between this Corporation
and ils creditors or auny class of them and/or between this Corporation and its stockholders or any
class of them, any court of cyuitable jurisdiction within the State of Delaware may, on the
application of this Corporation or of any creditor or stockholder thereof or on the appfication of
any veceiver or recoivers appointed for this corporation under the provisions of Section 291 of
Tille 3 of the Delawarce Code or on the application of trustees in dissolution or of any recciver or
1eceivers appainted for this Corporation under the provigions of Seclion 279 of Title § of the
Delaware Code, order a mecting of the creditors or class of creditors, and/or of the stockholders
or elass of stockholders of this Corporution, as the case may be, (o be summoned in such a
nuanier as the gaid court divects, IFa majority in number representing three-fourths in value of
the ereditors or class of creditors, and/or of the stockholders or class of stockholders, as the case
miy be, agree 10 any compromise or armagement and fo any reorgenization of this Corporation
s consequence of such compromisc or arrangement, the said coMpromise or drringement and
the said rcorganization shall, if sanctioned by the coutt to which the said application hus been
maude, be binding on all the creditors or class of creditors, and/or the stockholders or class of
siackholders, as the case may be, and also on this Corporatian.
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N WITNESS WHEREOF, the Comomnou has- caused this Certificale to be signed by
Thon P.Jennings, its Secretary this 6th day of February, 2004,

By: iﬁg ﬁ*fﬁf/ ,ffz/z; Mf}

I'rint Name: Iﬁéﬂﬂs p. J "'_:Lngs '

fise - Secretary
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