' ' 01-20-2004
\ AR Ll BRI RIS B MR R W R R
orm PTO-1594 ;IR U, DEPARTENT OF COMVERCE
. 10/02 u.s. d T
(()R'\;vB No. 3651-0027 (exp. 6/30/2005) 1 0 2649449 elentand Trademark Offce
Tabsettngs === ¥ \ 4 \/ \/ \/ \/ \

To the Honorable Commissioner of Patents and Trademarks: Please record the attached original documents or copy thereof,

1. Name of conveying party(ies): , ' l‘] OL/

Douwantit.com, Inc.

D Individual(s) I:] Association

l:l General Partnership I:l Limited Partnership
Corporation-State
D Other Delaware

Additional name(s) of conveying party(ies) attached? [_]Yes[\/]No

3. Nature of conveyance:

D Assignment D Merger

[__—I Security Agreement Change of Name

D Other

Execution Date; 06/09/2003

2. Name and address of receiving party(ies)
Name: Comerxia, Inc. -~ N O
1

Internal =
Address: 1900 Tyler Street v

Street Address; Suite 200
City:_Hollywood State: FL Zip:; 33020-4517

[:] Individual(s) citizenship
D Association
EI General Partnership
D Limited Partnership
Corporation-State Delaware

D Other

If assignee is not domiciled in the United States, a domesllc
representative designation is attached: Yes

(Designations must be a separate document fi asmgn 1)
Additional name(s) & address( es) attached? E Yes Eﬁ No

4. Application number(s) or registration number(s):

A. Trademark Application No.(s)
78/026916 and 76/444209

Additional number(s) attached D Yes No

B. Trademark Registration No.(s)

5. Name and address of party to whom correspondence
concerning document should be mailed:

Name: Cristina Carvalho

Internal Address: Arent Fox Kintner Plotkin &
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registrations involved: ..............ccoocoieeee.

7. Totalfee (37 CFR3.41)..........cocoune.
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Kahn, PLLC
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Street Address: 1050 Connecticut Avenue, NW 8. Deposit account number:
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Cristina Carvalho

Ma\ ( X 01/07/2004

Name of Person Signing Slgm Date
\ Total number of pages including cover sheet, attachments, and document:
1/16/2004 ECODPER 00000081 78026916 ™ ] Cmmemissioncr o patont otk o e mroratlon to:
1 FC:8521 40.00 0P Washington, D.C. 20231
FC:8522 25.00 0P
TRADEMARK

REEL: 002898 FRAME: 0811



gres e o LahIIsg

‘Delaware ... .

The First State

v —— e

ma— -
B 2370 -,

o
[4

I. HARRIET SMI™H WINDSOR, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO REREBY CERTIFY THE ATTRCHED IS A TRUE AND CORRECT
COPY OF THE REHZTATED CERTIFICATE OF "DOUWANTIT.CcOM, INC.", FILED
IN THIS OFFICE UN THR NINTH DAY OF JUME, A.D. 2003, AT 1:19
0’ CLOCK P.M.

A ¥ILEN COPY OF THIS CERTIFICATE HAB BEEN FORWARDRD TC THK

NEW CASTLE COUNTY RECCRDER OF DEEDE.

\2ﬁbmm~Lt—x;;m#iﬁﬂg%ZQu¢44ﬁJ

Hai riet Smith ¥Windsor, Sacretary of State

3162370 8100 ADTHENTICATION: Z4B0D5E7

030378179 DATE: 06~05-03
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SECOND AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION OF
DoL'WanHLouwm, Tuy,

(Under Sections 242 and 245 of the Gengral Cupozation Law of the State of Delawam)

BHENMPE ENERES 5 82 KRG KR A

It iz hereby cer fied thae:

L. The original rame of the compamnan (hereinatter zalled che “Corporation™) is
DoUWantlt.eom, Toc, and the griginal Certificale of nnorporation of the Corporation was filcd
with the Secnctary ol Stawe of the State of Delawnre on Jani tary 19, 2000.

2, A Restoted Cortificete of Incorporativu of the Corporation wes filed with the
Seerstary of Slete of the State of Delaware on August 20, 200 and amended hy that certain
Certificate of Amendment filed with the Seerstar v ol Siate of the State of Delawars nn April L),
2002 and that certuin Certificate of Amendmgnt filed wilh the Secretary of State of the Ntaie of
Delaware dated an May 20, 2003 (as amended, the “Certificate of incorperation™).

3 I'his Second Amended and Restatcd Contificate of lsorpoation of the
Corprration (the “Second Amended and Restated Certificate of Incorporution™) amends ard
resrates the Certificate of Incorporation by deieting from sach Certificate of [naorporation al? of
the privisions thereof and substitating in lieu of such provisions the teat of this Second
Amendzd and Rostated Certificate of Tncorporation. ’

4. The amendments and the restarement of the Ceartificare of Incorporation hercin
cerilied bave beer duly adopied by the stnckholders of the Corporatior. in uccordance with the
provigions ul Secuon 228 of the General Corpommtion Law of the State of Delaware.

5, This Sccond Amended and Restated Cerlificare of Incorporation wae duly arnpted
by the Buurd of Directors of the Corporation in avcurdance with Szcrions 242 and 245 af the
General Corporation Lew of 1he State of Delawars.

&. The Certificuts of Incorporation of the Corporation, as amended aond restated

herein, shall, au the effective time of this Second Amended sod Restwed Certificiie of
Incorporation, read as follows:

NYC IMIRND
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SECOND AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OoF
COMERXI 4, INC,

FIRSY: [Name: The name of the ¢corpovatiun fhergin referred o ws the
“Coarporatinm™) is:

COMERX A, INC.

SECOND: Regisiered Office and Apent: The address of the corporatiun’s
registored office in the St of Dielaware is 2111 Centerville Road, Swits 400, City of
Wilmington, New Castle County, Delaware [9HIEK The name of jta registered ugent at
such address is the Corporation 3ervice Campany

TIIRD: Purposcs: The purpose of liie Corporation is 10 engage in any lawful
act or activity for which corporations may be orgamized under the Delaware General
Linrporatiots Law:.

FOURTH: Authotized Capital: The total puuther of shares that the
Corooration shall have wuthorty to iesve is One Ilundred Fuiy Million (130,000 (K0
divided intn Ninety Seven Million Thres Hundred Twenty 5ia Thousend Seven Hundres
Eleven (47,326,711) shares of common stock, $0.001 r value per share (the “Cammon
Stock™™) and Forty Two Million Six Hundred Seventy Three Thousand Twn Hundred
Eighty Nwe (424673,289) shares of proforeed stock, $0.001 par value per sharzs (the
“Prgfarred Sinck™). The Preferred Stock shall be designaieal inlo series us set forth i
Aricle FOUR ML, Section B.1 below.

The following 11 8 stalement of the powers, privileges and rights, and the
gualificudons, limitations ar restrictions thareaf, in respeer of cach the Corporation’s
clagses of capital stock.

A COMMOMN STOCK.

Genera). The voning, dividend and liguidation rights of the lders ol shares of
Cournmon Swek are subjact to, and qualified by. the rights of the helders of the Preferred
Swyck of any series.

Diyigends. Ynvidends may be declared end paid on the Comnwn Stock from
funds lawfully available therefor s, if and when determined by the Board of Direcrors of
the Corporation fthe “Bound af Directors’™) and subjoct 1o any prefecsntial dividend rights
ol uny then ontstanrling Prelerred Stock.

MNYI1C 2643B2v2
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Liguidation, Upon the voluntary wur jnvolumiary ligmidat-on, sale, merger,
consolidangn, dissolution or winding up ol the Corporation. holders of shares of
Comman Stock will be entiiled to rcocive all assels of the Comoralion available for
diztmbution o its stockholders, subject to any poefeccintial rights ol eny then ou stunding
Pratarrerl Stock.

Moting. The holders of she Comman Stock are garitled 1o one vote for each share
held nr each meeting o7 the Comoration’s swckholcers ¢and wrirten actions in lisw of
mresungs) with respect to any and &)1 mauters presented n the stockholders of the
(Corporation for their action or consideration. There shall 2& no curqurlat:ve voting and, ot
any meeting held for the purposc of slectiug dircetors. the presence 11 percon or by prosy
ol the holders of s mafority of the shaies of Conunon Stock then ouwatanding shall

conskitile a quorurs of the Common Stock Tos the purpose of elecling directors by holders
af the Commaon Stock.

RB. FREYERRED STOCK.

1. Deasignenom of the Series.

Thinty Million Fo.r Himdred Eighty dhousand Nine Hurdred Twenty Gue
(30.48¢,921) sharcs uf Lhe guthorized Preferred Siock of the Corporation are heisby
designated as Saiivy A ConverTible Preferred Stock (the “Series A Preferved Stock™), and
Twelve Milton Oue Hundred Minely Jwn Thousand Three Hundrod Six:y Eiphi
(12,192,368} shwmes ul the amthcorized Fretermed Stock of the Corporation me Licieby
deeignated as Scrics A-1 Convertible Preferred Stock (the “Serdes A-T Preferred Stock™),
Exceat where specific and separaie reference 1s made hercin to the Series A-1 Preferred
Stocl, el references heaein wo the Series A Prefersed Stock shall be deemed not to includs
Secries A-1 Proferred Stock. The orginal tssuance price of the Preferred Stock shall be
£0.1610370 per shawre (the “Pryferred Origingl firua Price’”). The Preferred Stock shall
have the rights, preferences, vowers, privileges and restrictions, quelifrcations and
limitations set forth below,

2. Dijvidends.

(a) The hoders of shareg of Preferrod Stock shall be eniided to receive
dividends in any fiscal year, when, as and if declared by the Doard of Directors, out of
any assels 3t the time lrgaliy available therefor. Except as ctherwise muevided herein,
Uvidends oa each share af the Preferred Stock shall pocrue on a daily basis gl the raie of
7% per annum. companinded quarterly, of the sum of the Prefermed Ligquidation Amount
las Cofined below) plus all accumulated snd unpaid dividends thereon.

(b TIx: Covporation shall nnl declime of pay any cash dividends on
ehares of Common Stk until each of the tolders of 1he Preferred Siock then outstanding
shall have first weceived, or there shall have heen deciared and set aside for pavment, a
cash dividend vn each ourstanding share of sueh Preferred Stock in an amounl at least
cqual to the muduct of () the per share amount, if any, of the dividends or other

1
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distiibuiivns o be declared, pad or set aside for the Common Stock, multiplicd by (i) the
mumber yl whole shares of Common Stock into which such share of Pieferrsd Stock i3
theu cor vertible,

3, Liguidation, Dissoluy Winding Uip: Ceortain Mergers, Consolidations
and N3oct Salcs,

(@) In the avent of any voluntay or inveluncary liquidarion, dissohaion
ar winding up of the Corporution (sach a “Liguidation Evemt™). the holrers of shares of
the Seriea A Preferred Stock and Scrics A-1 Prefencd Stock then outstanding shall, for
cuch shere so held, be entitled to be paid, parmi pasu, out of the asse’s of the orparation
availahle tor dist>uation o its stockholders, before swny payment shall be mads W the
holde~s of Comraon Stock or ony otiicr ¢lass or swicy of stock ranking oo liguidation
jumiow to the Preferred Stock, an umount equal w $0.1640370 per share (the “Preforrod
tiquidation Asmaunt”) (zubject to appropeiale usdjostme:nr in the svent of any stock
dividend, stock split, combination or ¢the saiiilar recapiiatization aftecting such ghares
(e “Reeapitalization'?)), plua any dividends dJeclarcd, but unpaicd on such shares.
Furthennote, upon he ocourrence of o Liguidation Event, the hclders ot Series A
Preferrer Stock shall be entitled o cither (i) an additivnal amount of one trme {1X) the
Preferren 1iguidanom Amount, ar {#1) in the svent that fie Corporalion does nat meet
each of the Stage 1 Performance Mileslones and the Stage 2 Porformance Miiesfones, as
such are el larth in Exhibit B 1o the Corporation’s Seriey A Freferied Stock Furchase
AEreement, an additional amount of two times (2X) the Prefcrred Liquidatinoe Amnount
(far climtication purposes. a total liguidation amount of iww times (2x) or thres fimas (3x)
the Preterred Liquidation Amount, as spplicable) (in cither case, (in adrhinon to the
payment af the Preferred Liquidatior Amount plus any dividsnds declared, bt impaid on
such shares) the “"Serfag A Féiguidatiorn Prefererce™), provided. however, that if the
aggregate vilue of the Common Stock Lhat holders of Series A Prefeired Slock wonld
have recerved ag iF they had both (1) convertcd o Commen Swck imimediately pnor 10
the Liguidstron Bvent, and (¥} raceived the Preferred Liquidatun Amount exceads rhe
aggregate value of the Series A Liguidation Picference then, upom such Liguidation
Event, the holfers of Serizs A Preferred Stock shall receive the Preferred Liguidation
Awmoun: plus any dividends declared but unpsid on such shares (rathe: 1han the Serjes A
Lic uidation Preference) and the Series A Prefarred Stoek shall roccive payiment a3 nolders
of Common Sreck (on an ss-converted basis) in accordance with subsection B(3)(c),
helow The payment of the Preferred Liquidation Amowmy, plus uny dividends daclared
but unpmd on guch shares to the holdors of Series A-1 Prelerred Stock 4s set forth at the.
start nF this pavegraph ehall be referred to herein as the “Serles A-1 Liguidation
Prefarenes” and together with the Scrics A Liquidation Prefcrence shall be seferred m
herein ns the “Ligwidation Praforence.”

(by  If upon the nccirrence of a Liguidation Event the assecs of the
Carpowatiun available for distribution 1a jts stockholders shall be insufficicnt to pay the
holdes of the Preferred Stock the Full amount to which (hey shall be sntitled,
respectively, Lhe holders of the Preferred S1ock amd any class or series of stock renking on
liquidation o1 a parity with the Preferred Siock shall share ratably in sccordunce with the
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ligpndaton preferences set forth in Scetion B¢3) () ubove in any distrihetion of the
remerring assets und Funds af the Corpeoration in puzorlion 2o the respective amounts
which would otherwise be payable in respect of the sheves held by them npen suck
distribution [ all amounts paveble ow or with respecl o such shares were pad in Ful),

(c) After the paymen of all preferential amounts required 1o be paid ro
Lhe holders of Prefernred Stock anc auy ulher class or series of stnck of the Corporation:
rank:ing on Liquidation on 8 parity witl the Preferred Stock upon the dissolution,
hquiclation or winding up of the Copuzutivn, any remezining assers md funds of the
{_orporaricn wvatlable for dist-ibution shall be distribuned amnnp rhe holders of the then
nutetanding Series A 1 Preforrod Stock (01 ant 4y converted basis) ard Comumon Stock
(ine nding the holders of the Serics A Prefewed Siock on an 2s converted hasig, if
applicable in accordance with the provision of Section B(31(a) above). pro rata accoréing
10 :ne rumber of sharas of Common Stock held Ly such holders.

) A rTerger or consolidstion in which the Corpuralion is a
consliyeny party (except such merger or consolidation involving Uw Corporadon in
which the holders of capital stock of the Corporation mmmediately drior W such METEET oF
consulidaon continue t hnld immediately following such mergen o consolidation at
least 50% bv voling power ol the capitai ctock of {(1) the suviving ur resuliing
corpoation or (2) if the surviving or resulting cerporution is a wholly uwned substdiary
of another corporation immeadiately following such merger or consolidalen, the parent
corporation u7 such resulling nr curviving corporution), or the sale, cunveyance,
mortgags, pledee or legse of all or substuntially al] of the aescta of the Conpuration shall
bc deemned Lo Le a liquidarion, dissnhaion or winding up of the Corporation fus purpases
of this Section B3 unicss the holders of at least a majority of the then cutstanding shares
of Preferiod Stwock elect othervase by giving wmitten notice thercof to the Cotpuration at
Jocast twe {2) days before the effective cate of such event. [f ne such notice iy given, such
cvene shail be deemed to be a hiquedatisn, dissolution er winding up for thie purposes of
this Section B.3. The amount deened distributed to the holders of Prefencd Swwck gr
Common Slwck in connestion with a tramsaction referred to in thia Scetion B.3¢dY shall be
the cash or U value of the prope-ty, righls or other gecurities distnbuted to stuch hulders
by the ecquiring persom, flom or other entity. The value or property, rights or otli
seouritics shall Le deiermined by and m the good faith diseretion of the Doard of
Direclors. Afler payment of preferential amnunts required to be paid to the holders of
Preforred Stock, stch sharee of Preferred Stock shall cease 10 be outstanding for any
purpose. The Qorpuiatjon snall promptly frovide w the helders of shares of Dreferred
Srock such information concerning the terms of any such merger, conaolidation or assel
sclc and the value ol the assets of the Corporation as may reasonably be requested by the
hotdzrs of Preforced Stock in order o assist fhern in determining whether to make such an
cleetion. {F the holders of the Preferred Stock elect 1o ennvert their shares into Common
Stock urnedialzly prior 0 a lignidshon, the Corporation shall use its best efforts to
amend the agreenent or plan of merger nr consolidation to adjust the ralc at which the
sharcs of capital stock of the Corparatinn are converted into or exchunged for cash, new
seourities or other propenty o wive effect to snch 2lection.

NYC 264362+2
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4. Voting.

(a) Euch holder of outstending shercs of Prcferred Stock shall he
entitled o the number of votes equal o the number of whole sliscs of Common Stack
imo which the sha=er of Preferred Stock held by such holder ase then convestihle (as
adjusled from Time to ime pursuant Lo Section ¥ hereo?), «l cach .uecting of stockhalders
ol the Corporatfon (and wnren aciions of stockholdera i lisn of inoctings) witn regpect
0 aoy and gl maifers presented lo the stockhoiders of the Corporatiun for thelr action mr
consideration. Except as prowvided by lzew, by the provisions of sulsssctions 4fb), 4(c) or
4.4} below ur by the provisions establishing any other serics of Prefened Stock. holders
o the Fiefened Siock ghall vore tngether with the holdera of Common Swek 45 a single
class on any sclions 1o be taken ~y the stockhelders ar the Corperation.

(b) Cffective as of the date of frling this Certificute of Inzorporation,
the Beard of dircetors shall consist of five (5) directors.  The holders of record of a
majority of the outstznding siares of Series A Preterred Stock, exclusively and as a
scparste class, shail be entitled w elect two (2) threctors of the Corporation {the
“Preferred Directors™). The holdors ul record 0 2 majonty of the outstanding sharcs of
Common Stock ond thc holders of thie Seriea A-I Preferred Xtock, voting together as a
single class, shall be ariitled o clecl 1wu (2) directors of the Corporation. The fiftk
director shall be slacted by the holders of the Prefermed Stock and the holders of the
Comman Stock veting topcthcr as a <lass. Al any meeting held for the purpose of
electing directors, the proscnce in person ur by proxy af the heidets of 2 majority of the
shares of Seriss A Preforred Stock Lhen outsianding shall constitete 2 quorum eof the
Series A Preferred Stock for the pupose of electing directors by holders of the Serics A
Preferred Stock. A vecancy in any Jirectorship filled by the holders of the Series A
Pr2ferved Stock shall be filled only Ly vote or wrilten ennsen: in lieu of 4 meesting of the
nolders of the Serics A Prefengd Stock ur by any remaming director elscted by the
holders of the Series A Prefe-red Stock pursuant o Lthis Suhzectinn 4(b).

{c) The Cotporation shall not amend. alict ur repeal (he preferences,
special rights or other powers of the Preferred Stocs sa as o affect adversely the
Preferedd Siock or the hnlde<s thersof, withoul the writicn consent v w[Tirmative vome of
the hulders of noL 12ss than a majority of the then autstanding thares of Swrivs A Prefemed
Stock, given in wrlting or hy vole at 2 meeting, consenting or yoting (a5 Lhe Case may be)
together 48 a separate class  For thie purpoee, without Jimiting the generslity of the
(meguing. the autharizatien or issuance of any shares of capital stock wilh preference or
priur .y over or on nariiy with =ither series of the Preferrcd Stock as tu the right o receive
cither dividends or amounts distributable upon liquidstion, dissolution or windlng up of
the Curporarjon snall he desmed (o affect adverzely the Preferred Stwuck. The number of
aullsurized shares of Preferred Stock may ba incrensed or decreased (bul nod below the
rwnlrer of shares then mistanding) by the dirzetors of the Corpmation pursuant 1o
Seutivm 151 of the Genem | Uorporation Law of Deleware or by the affinnalive vote of the
holdess of at ]east a majomity of the then outstanding sharcs of the Cuumnon Stock.
Prefenved Swck ond all other classes or series of stock of the Corporation entitled 0 vole
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rhereon, voling a& a single class, incspective of the provisions of Secton 242(6)(2; of the
General Corporstion Law ol Delaware. .

() In addinan to any other rights provided by law, the Corporation
shal (L, without the prior written sonsent or affirmative voic of tlie hulders of not less
than & mijurity of 1he then autstunding shares of Series A Proferrzd Stouk, voting 1ogether
as a scparats class:

(i pay ot derlare any dividend or distribution on any shares of
its capital stock, or upply any of ity assets 1o the redemption, retircment, puiclase or
acquisition, dileecly or Indirectly, through subsidiaries or otherwisc, of any shurcs of 118
capital suock, macept for the repurchase by the Corporalion of Proformed Stock rursuani 1o
the tetrns of Soulion B.7 herein, and the repurchsace of the Compeany's capita] stuck
puwsuant 1o the Coupeny’s Thitd Amended and Restated Investor Rights Agracment, and
the repurchase of Curnmon S1ock of employess and consultants halding 5% or less of Lie
ocutstanding capital stoch uf Lhe Corporation upon termination of their association wily
the Corporation aud pursuznt [Q vesting arrangements with such persons in effect as uf
the Serics A Origingl Issue Dates

(i1} amwond, alter, ur Tepeal any prowiaton of the Certificate of
Incorporation of the Corporation Gncluding any fillag of a Cermticate of Designations) or,
notwithstanding Article Fourth, Section B, the Bylaws of the C.orporacion;

Ciit) nemease or decrcase the aulwrized number of shares of
Fredferred Stock:

(ivy anriorize or any degignate, whether by reclassificaion or
otherwise, any NEW Class of senes of stock or any oher secuntics converlible (uto eyuity
securitics of the Corporstion ranking nn a parity with or senior to the Serics A Prelermxd
Stock in right of redemption, liguidation poelerence, voting or dividends ov any increase in
the authorized or Jesipnated number of snch new clake or series;

{v) merge, consolidate or ~ffect any other similar busmcss
combinstion, sell all or substantially alt of the assets of the Corporation, or voluntori [y
liguidate, wind up, dissqlve or 1eosganize the Corporation;

(v} increase or decroasce the authurized number ofF members of
the Corporabon’s Board of Directors such that the Board si4e greater than 7 or Iess than 5
mermhers;

(vi') issue any shares of Cermmen Stock (or Comnon Stack
equivslents therefore) th employees, consultants or managamcnt other thien pursuant [0 the
Curporaution’s approved srovik eption plan;

(viii)  create any new subgidiary of the Corporation;

Ny 2683RMD
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{ix) authorize individual capitai expendilures in gny fiscal vear
in excess of lhe approved budge! oy 6 mejority of the Rearnd of Directoss, including the
Preferrer Directors;

(x) 1ncur addiional ivdebiedness, individeally or in the
aperegaie, incueess af $200,004;

(xi) make any rhanges in members of senior manage=ient {othe
than interim appuiniTents for 8 petiod nat ro exceed 45 days in the event of the
regignation, deatly, disability or incapacity of existing mernbers of gsenior management);

X1 appeeve annuul budgsrs; ar
{xiii)  spprove changes in senior nanags;:icn: GUMPEnsarion.

(e) In afdilion to any nther rights provided by {aw, the Corporation
shall not, wilhoul the prior wiitten com&ent ar aftirmautive vote of the holdcrs of ot less
tham a mmjomity ol the then ouistanding shares of Serizs A-1 Preferred Swock, voting
together as a sepurale clags:

() amend, alter. or reépeal any provasion of the Certifiests of
[meorporution of the Cerporation {including aty filing of n Cerhtficate of Designations) ot,
notwithstandirg Article Tounth, Sceiiovn B. the Bylaws ol the Corperation so 3 1o
adversely nffoct the rights. prefeieaues or privileges of the Ralders of Serieg A-J Preferred
StocK in a manner diffeprent than the holdiers of any other scrier nt Preterred Stock: or

(i) authorize or oy designats, whelhz Ly reclassification or
otherwise, iy new clase or sesies of stook or any other secunties cunyerntibla Into cquity
grcinThies of the Corpocation ranking on a parity with or senjor 1o the Series A-1 Preterred
Ntock in right of redemption, liquidation preference, voling or dividends or any increase in
the authorized or desigusted asumber of such new class u1 series:

3. Optiopal Conversion. The holdere of the Preforred Stock shall huve
conversion rights as follows (the *Uenversion Rights"}:

{a) Right to Cuuverl. Each share of Preferred Stock shall be
convartible, ol the option of the whdar thereof, at any time and tam (ime to time, and
withcut the payment of adiliviunal consideration by the halder thereof, inte such aumber
of fully paid and nonassessable shares of Common Stock a5 18 rdelermined by dividing the
apphicabic Origmal Issue Price by the applicable Converaion Price {as defined below) in
effect for such share of Prefermed Stock 8t the time of ernversion. The Conversion Price
for the Profcrred Stock slafl initially bs $0.1640370 (the “Preferred Convarsion Price™
or the “Comversion Price™. The applicable Comversgon Price, and the rate ar which
aharcs of Preferred Swock may be converted intn shares of Common Stock, shall be
subjest to adjustrnent as pruvided below.
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In the event of a notice of 1ederuption of any shares of Preterred Stock pursuant to
Section 7 hercofl, the Conversion Rights of the shared desigrnated for redemption shell
tormjnate at the clase of businecss un the full day preceding the daie fixed for redempiior.,
urless the redomption price is not peid when due, m which case the Conversion Rights
for guch shares sha)) continue unlil such price is pzid i full. in the event of a liquidation
of the Corporation, the Cunversion Rights shai. terminate at the close of businzss on the
zecond [ull day precediny, the date fixed for tke payment of gny amounts distribucable on
ligmdatior t: the holders of Prefermed Swock.

&) Practional Shaics. Mo fractivnal shares of Commem Stock shall be
issnrd Upan conversion of the Prefemed Stock, [ lieu of any fractionnl shares to waich
the holder would otherwise be cntitled. the Curpurdation shall nay cash equal to such
fracnon muliplied by the then effcctive applicable Conversion Prica.

(c} Mechanics of Conversion.

{i) To order for 2 holder ot Praterced Stock to convert shares of
Preferted Stock into siiares of Common Stock, such holder shal] susmendor the cortificate
ar certificates for suc): shures of Preferred Stock, at the office of the trangfer vgent for the
Prafervod Stock (or at Cwe principal pffice of the Comperation if the Corporaticn scrves as
its own transfcr 2gent), topetlier with writien notice that snch holdar slects ‘o convert all or
emy number of the shanes of Prolemed Stock representad by such certificate or sertificates.
Sucn notice shall state such holder’s name or the narmes of the norminees in which such
holder wishes the certifivale ur certificales for shame of Common Stock to be issued, IF
required by the Corpoation, certificates surrenderrd tor conversion shall be endorsed or
accompanied by a wrille) insirument oF ingtruments of transter, t form salisfactory to the
Corporation, duly cacuuled by the regisiered halrer or his or its attomey duly authorized in
writing., The date of receip of such centificates and nonics by the trancfer agent (or by tho
Corporetion if the Corpurakion scrves as its awn transfar agent) shall be the convorsion
dnte (“Converssion Dute’). The Corpovation shail. as soon ag practienble after the
Comnversion Date, issue winl deliver at such office 10 sueh holder of Preferred Stock, or o
hig or it3 nominzes, a cedlificule ur certificates for the nurnber of chires of Common Stock
to which auch holder shall be entitled, topether with cash m ew of any fraction of a share.

(i) The Corporation shall at all tines when the Preferred Ntock
shall be o iistanding, recerve and keep available our of i1s sutharized but unissved srock,
far rhe: purpose of effecting the converaion of the Prercned Siock, such number of 118 duly
anthorized sharea of Commen Stock as shall f-om tink [0 time b2 sufficient to etteer the
convergsion of all outstending Preferred Stock. Befue tsking any acdon which wouid
cause an adjustrent reducing the applicable Conversivn Prive below the then par value of
the sheres of Comunen Stock isauchle upor conversion ol any shareg of Preferred Stock.,
the Corporation wil! usc its best efforts to take uny corporate action which mey. in the
opinion of its counsel, be nccessary in onder Wial the Corporation may vahicly and legally
1sstia Fully paid and nonassessable shares of Conmnun Siock at such adjusted Conversion
Vrice
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(iii) Upon any such conversion, na ad ostment to the applicablc
Conversion Price shall be made for any declared but vnpaie dividends on the Preferred
Stock surrendered for conversion or ou the Common Stock delivared upon conversion.

f1v) All shares of Prcferred Stock which shall have been
suwirendercd for eonversion ag herein provided shail no Jonzer be deemed 0 he ougtanding
and al. rights wifth redpect to such shares, in¢luding the righls, if any, 10 receve notices and
lw vore, snall immediately cease and terminate on the Cunversion Dale, excepr only the
right of the halders rhereaf Lo receive shares of Common Stock in exechange thetzfor and
payment of zny chvidends declarcd bui unpaid thereon. Ay sharel of Preferred Stock so
converler shall be retired and canzclled and shall nut be reissued. and the Corporation
(withouf the need for stockholder action} may from tme [0 time take such appropriate

Bctian 88 may be necessary 1o reduce tho authorized number of shares of Praferrad Stock
accordingly. ’

(v) The Uarporation shall pay any end all issue and uviher taxes
that may be payable in respect of any issnance or delivery of aharcs of Comumn Stock
upon conversion v shares of Preferred Stock pursuant to this Section 5. The Co: purstion
shall not, however, e required to pay any rax which may be pavuble in respect of uny
tranafer involved in the issuance end delivery of shareg of Common Stock in a nuene other
then that in wiich (e shacss of Preferred Stack co converted were registereal, and no such
issuance w delivery shall be marde unless and until the person or entity reyguesting such
issuance has paid 10 the Corporatinn Lhe amoun: of any such tax or has established. 10 the
satisfaction of the Corporation, thar ench tax has been paid,

(d) Adjustimcols (o Copyersion Poce for Diutng Iesues:

(i) Special Definjtions. Fos purposes of rhis Subsection 3(d),
the following definitions shall opply:

(A)  “Uptien"” ghall mean rights, options ur warmants (o
subscribe [ur, purchase or otherwire. acquire Common Stock or Convertible S:curities.

(B) “Serier A Onigina!l [vsue Date” ghall meon the date
on which the first sharc of Prelermed Stock was issued.

<) “Conrvertible Sevarities™ shall wmean any evidences
ot indebtedness, chaores or other sccwinies directly or imdirectly ronverdble into or
exrhangeable for Common Steck (nluding, Lrut not limited to the Preterred Stork).

{D) “Additional Shares of Conunon Stuck™ shall mean
all shares of Common Stoek issued (or, pusuant io Subscotion J{d)(iii) below, deemead to
Lz issued) by the Comnration atter the Senes A Original Tssuc Date ather than:

o shares of Common Stoek jesued or issuable
upon conversion of any Conversible Securilies or exercise of any Optiens ocutstending on
the Series A Original Issue Daie:

1
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{n shares of Common Swuck issued or issoable
as a dividend o~ distribution 01 Preferred Stock;

(11}  shurex of Common Swock issuzd o1 ‘sxuuble
by reasun of a dividend, sinck split, splis-up or other distribution or sharcs of Cumenon
Stoek bl §5 coversd by Subsechon 5(e) or 5(f) below;

dAVY up o 10.241,%1) shares of Common Stock
issued oritsuable to cmployces, dueclors, advisory board me—bers of, or consuliants to.
the Corporation parsuant to the Corparation’s 2003 Stock Ciphior. Plan or gimilar plans or
arangements approved by a mapmity of the Brard of Directors (which rndjerity must
include the Preforred Dircetars);

{¥) sharcs of Common Stock issped nr issuable
to Nnancial institutions or lessora in coanection with commerclal credit agrsements,
cqumpment financings or similar transacticns, provided that such ganszction, and the
issuance of shares in connection thercwith, has been appivved by a majority of the Hoard
of | hrectars (which majority must includs the Prefared Ditccway); or

(V1) rshares of Common Stock issucd or 1ssuabie
i1 canncclion with straregic transaetioms imvolving the Corporetion and other entitics,
including (i) juinl veneres. and manufecturing, marketing er distribution arrange:nents or
(i} techrclogy 1rumsfer or development arrangements, provided that such stmiegic
transactions, and the izsuange of sheres m connection therewith, has been approved by a
majority of Lhe Board of Directors (which =ajority must include the Preferred Direciors).

(VID) sharcs of Common Stock issued or isauable
upen conversion or exercise of any wurrunls issusd w holders i Nenes A Preferred Stock
ag a result of thuir purchasing additiong! shares of Series A Preferred Stock prior 1o the
gatisfacnon of mutually agreed upon Corpomation perfarmance o lestones.

(W11} chares of Compmon Stack issued or Issuaplc
pursugnt to antidilinrinm provisions contatned in this Certificate of Incorpoalion urin any
Convertible Securily nhlgations cutstanding on the Series A Original Tssus Dule.

(iiy No Adjustment of Cenversienr Price. No adjustment it the
pumber of sy of Common Stock in'o which the Freferted Smck ic convertibla shall be
made pursudnt o Subsection S(d)(iv) below, by adjustment in the applicablc Conversion
Puce thereof: [zyunless the consideration per zhare {determincd pursvant to
Subseution S vh for an Additional Share of Common Stock issued or deemed to be
issued by the Corporation is less than the applicable Conversion Price for such Prefered
Stoch in elfect immediately prior tn 1he 1ssue of such Additional Stares, or (b) if prior to
sugh issuance, the Corporation r=ceives wrilten notice from the holders of at least a
majority ol the then outstanding shares of Preferrsd Sicck, agresing that no such
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adjusunert shall be made as rhe resnlr of the ssuance of such Addilional Shawes of
Common Stovk.

{iii) Issue of Securiticy Deemed issve of Additiong] Sharcs af
Common Stock.

It thc Corporation a: any timc or from tink 10 lime afier the Senes A Original
Tssue Pdate shall jssue any Options (excluding Ootions covercd by Subsection S} (EX(D
and (1v') above) or Convertitle Socuritize (excluding Cunvertible Securitine covered by
suhsection SIY()(E)T) above) or shall fix 8 recond date [ur the derermination of holders of
mny class of securities entitled to reccive any sucl: Options or Converhible Securities, then
the maxitmum number of sharcs of Comaon Jwok (as set Torth tn rhe instrument relating
themio withou: regard 1o any proviston conmingd Lherein for a subsequent adjoszment of
alwch number) iscuable upon the cxereise af suuh Opiions Or. in the case aof Convertible
Securities and Options thersfor, the conversion ue eachange of such {onvertible
Secunties, shall be deemed to be Additional Shares ol Common Stock issucd as of the
time of zirh issue or, in case such & rcoond date shall have been fixed, 25 of the clnsc of
business on si-ch record date, providad thor Additional Sbhares vl Common Stock shall nat
be dezmed 10 have been igsued uniess the considerztion per share (detetmined purseant to
Suhsecting 5{d)v) hereal) of such Additional Shaves ol Cymmon Slock would he less
than the applicabls Conversion Price in cffect on the duwe of and immediately pHor to such
m&ne, of such record dala, ac the casc mey be, and provided fupher that in any sich case in
whict Addituonal Shores of Common Stock are deerned b be issued:

(A)  No further adjustmcnt in the applicable Conversion
Price shali be marde upon the subsequrent issue of Cenvertible Seculities or shares of
Comman Stock upnn the exercise of such COptions or convarsion or excliange of such
Cumvertibla Securities;

B It such Ophione or Convertible Securities by their
terma provide, with the passage of time or otherwise, For any increase or decreuse in the
conaidoration payable 1o (the Corporation, upon the exercise, convergion or exchange
thereof, the applicable Cunversion Prics computed npan the originzl issue theczof {or
tzpon thc occurrence ul a record dule with respert thereto), and any subsequent
adjustments baszd thereort, shall, Upon any such increase or decrease becoming effective,
be ocomputed to veflecl such increase or decrease insofar as it affects such Oplions or the
rights of conrversion o exchange under sich Converlible Securities;

(<) Upon the explratiion or termination of any
unexerciced Option. the affected applicable Conversion Price shall be readjnsted to the
Conversion Price that would be in cffeut fiwd such Oplion never been issied, and the
Additional Shares of Comimon Stock decined issugd a8 the result of me anginal isguz of
such Option shall not be decmed issucd for the purposss of any subsequent ardjnstmert of
the affected applicable Corversion Price;
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) In the sy=ul vl any change in the number of shares
of Common Stock issuable upon the exercise, conversicn or exchange af any such {ption
or Comvertihle Security. including, but not timited 1w, 2 change resulling ram the anti-
dilution provisions thereof, the applicable Conve:siun Price then in effect shall forthwith
be reazjustad to such Conyorsion Trice as would Lave ublyined had the adjustment which
wius mude upon the issuancc of such Option or Cunverdblz 3ecunly nor exesnreed or
convertod pr.or to such change been made upan the besis of such change: and

(B}  No veadjustment pursvant to clausc (BY, () or (DN
ahove shall have the effect of increasing the upplicable Conveysion Prive o an amount
which excasds the lower of {i) the applicable Conversion Price on the veiinal sdjustment
dite. or L) the applicable Converrion Price thet would have resulied fium any issuances
of Addilional Shares ot Commoa Stock between the originel adjustment Jade and such

" readyustment date '

I (b event the Corporation, afler the Seriegs A Original Issue Dats. amends tac
terms of any such Options or Convertible Secur:ties (whether auch Options or
Convertible Sceurilies were gurstanding on the Seres A Driginal Issue Date or were
issuct after Ui Series A Original Issuc Dawg), then such Optiens or Comvertdble
Secarities, as so unended, shall be deemed to have been issuad after the Series A Original
Lssue Date arud the provisions of this Subsection M)(1: ) shali asply.

(iv) Adjosunent of Cunversion for_ Price Vnpnr Issuance of
Additional Sharcs of Common Stock.

(A Adjustment of Conversion Price.

(1) In the event the Corporation shall at any
time on o privs w the first yeas anniversary of the Neries A Original Issue Dute i6sue
Additional Shares of Common Stock gincluding Additional Shares of Common Stock
deemed o be issued pursuant o Subsastian Sid)(ii1), but excluding shares jssued as a
steok split w1 comnbination as provided in Subsection Sig) or upon a dividend or
distribution as pruvided in Subsection 5(f)). withrit consideration or far a consideration
per share less than e Preferred Conversion Price in effect immediately prier to such
igsuc, then and in such evenl, the Preferred Convers: on Price for a1l outstanding shares of
Prefcircd Swck shall be reduced, concurrently wath anch issue, to u price equal to the
lowest ive per share ar which any such Additiemal Nhare of Common Stock has been
issLeal] v sold

(I} In the wvenc the Co-poration shall, at any
time sfter the one year auniversary of the Series A Original Issue Datg. 18sue Additional
Shares of Comuron Stock fincluding Additional Stires vl Common Stock deemed 10 he.
issued pursuant to Subsectior. S{d)(iii), but caclading shares issued as a stock sphit or
combination as provided in Subsection 5(c) vr upon a dividend or distributioa as pravedad
in Subsection 5(6)}, without cousideralion or for a considerution per share Lhat 15 less thim
the Proferred Cotversion Price in offect immediately prior 10 such issue, then atd in sauch

13
NYU iB4RB2v2

- TRADEMARK

REEL: 002898 FRAME: 0825




event, the Preterred Conversion Price (or cll cutstanding shares of Predered Siock shal]
be roducerd, eoncorrently with such issue, to a price (cnlculated to the nearest cent)
determined hy multiplying the Preferred Conversion Price by a fracrion, (A) lhic
numeratnr of which shall be (1) the aumber of shares of Cammon Stock vulstanding
immaeachare)v pr:er o such issue (culeuloted pasuming conversion of all issued and
outstanding shares of Preforred Stock and the exercise, cachunge or conversion of sifl then
outstanding Options) plus (2} the nuraber of shares of Common Stock which 1he
agpregate contidaration reecived ot to be reczived by the Corporurion tor the total ninmber
of Additional Shures of Common Stock so issusd would purchase at the Preferred
Conversion Price; and (B} the demominator of which shall be the number oF shares of

{ 'mmmon Stock outstanding immediately prior to such issue (alculated assuming
crnversion of 4l issued and outstanding aharcs of Mreferred Stuck and 1he exercise,
exchiamge or conversion of all then outstanding Options) plus the pusnter uf such
Addihonal Shares of Common Stoek so issued, proviced that, the dwunbeer of shares or
U.ommaon Stock deered issuable upoen exercisc or convorsion of sucl vuisianding
Oprions and Convertible Securicdes shall pot give offeet Lo any adjusirmens to the
COMYPISINN price ol canversion rata of such Options or Convertible Scousitkes resulring

{rom the 1ssuance of Additional Sharcs of Common Stock that is the subject of this
cilcalezon.

[¥) Netermination of _Considerstion.  For purposes of th.s
Subsection 3(d), the consideration received by the Corporstion for tho issue of anv

Additional Shures of Commmm Stock shall be computed ag follows:

(A Cash and Property: Such consideration shall:
I Insofar as il consists of cash, be computed at

lhe aggregate of cagi received by Ihe Corporation, excluding amounts paid or payable faor
arerued juterest;

4 )] insofar as it conststs of properly ulhier than
cash, be compirted at the fair market value thereof ot the time of such issue, as detsernned
in good faith hy the Hnard of Directorg, and

(Il in the event Addilinnal Shares ot Common
Stock arc issved togethoy willh uilier shares or securities or other assrts nf the Corporation
for consideration which covers bulh, be the propottion of such eonsidzration o received,
computed as provided in cluuses (I) and () above, as determired in good laith bv the
Board of Directors.

(B} Opuons _and Couventible  Secudtles. The
consideration per share reecived by the Corpovation for Additiunal Sharef of Common
Stock deomed o have beco issoed pursuanm w Subsecton SYA)(iii). relating © Vphma
und Convertible Sccurities, shall be detennined by Jividing
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{1} the total armount, if any, received or
receivable by the Cotporation as considerstion fur the issue of such Cptinns or
Convertibiz Securitics, plus the minimum aggierale 2mount of additional conr-deration
(zs et forth in thz instruments relabing thereto, withuul Tsgard 10 any provision eontained
tmerein for a subsequent adjustment of such cunsideration) pavable to the Corporation
upon the cxercise of such Options or the convarmanr gr exchange of such Convernble
Secur.i:es, or in the casc of Options for Couverlible Securiies, the exgrcire nt such
Optione for Convertible Sceuritivs and the conversion or excbange of such Convernble
Securities, by

(11) :he maximum number of shares of Conunon
Stock (as set forlh in the mstruments relating thereto, without rogard to any provision
contained therein {ar a subsequent adjustnent of such number) issuablc upen the exeicise
of such Optiona or the conversion or exchange of such Convertibic Sceuritiss.

() adjusiment for Stock Splits and Combinations. I the Corporation
shall at any tine or fror: tme 10 time after the Seres A Drigina: Jesue Date effect o
subdivision of the vulstanding Common Stock, the appheable Conversion Price thes in
cffoet immediately befue thul subdivision shall be proparinmataly decreaged. if the
Corporation shall at any Gine ur tum ime to Ume ufier Ihe Senes A Urgina. [ssue Date
combine the cutstanding shares v/ Common Stock. the applicable Canversion Price then
in eitfoct immediately befoie the combinadion shall be propostionately mermased.  Any
udjusiment under this parugiap:: shall boeome effective at the cinsa of business on the
da the subdivis’un or combination becomes effective.

[y i Adjastment for Cetaipn Dividends and Dy i In the event
the Corporation at any time, or from tine (u toe afier the Series A Original Trsue ate
ghall make or fzeuc, or fix & recond date for the Jewrmination of helders of Commaon
Stock entitled to receive, o dividend or othe: distribuiion payable fn additional shares of
Commeon Stock, then and in cech swel event the applicalle Conversion Price then im
effect immediately before such cvont shall be decrcesed as ol the time of such lssuance
or. in the event such a recard date sholl have boen fixcd, as of Whe vluse of bosiness on
such record date, by multiplying the applicsble Conversion Frice thea in cllecl by a
frarmaon:

48] the numera-or of which £1all be the total number of shares
of Commen Stoek iasned and outstanding immedistely pror 1o the time of such issuancc
or the close of business nn surh record date {calculated assuming conversion of issued and
outstanding shares of Preferrad Stock and the exerciee, exchange or conversion of all then
ocutstanding Optiong). and

(i) the denaminatar of which shall be the rota’ number of
shares of Common Stouk issucd and oustanding Immediately prior to the fime of such
jssuance or the close of business va such record dace (caleulaled asasuming conversion of
issued end outstanding shares of Preferrod Slock and the exercise. exchange or conversinn
of all then outastanding Optious) plus the painler uf shercs of Common Stock issuable in
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payment of such dividend or disiribubon; provided, however, il such record dave shall
have been fixed and such dividend i3 not fully paid or if such distribulion s nat fully made
on the datc fixed therefor, thc applicablc Conversion Puice stall bc recompurad
accordingly as of the close of business on such record date and therealler the applicable
Conversion Price sheil e adjusted pursuvant oo this paegraph as of the tmc of actusl
payment of such dividends or distributions, und provided further. however, thar no such
udiustment shall be made if e bulders of Preferred Stock simultanenoxly receave (i) a
dividend or other distribution ol sharen of Common Sinck n 4 rumber enual i ~he

-number of sharcs of Conimon Stovk as they would have received if al] oulstanding shares

of Preferrcd Stock had been couwerted into Cunuanun Stock on the date of such event or in}
a div.dend qr cthes distribution of shares of Prefeired Siock wliich are converdbie, as of
the dats of such event, rug such nurzber of sharcs of Cunnnuor Stock &5 is equal to the
number of additional sharcs of Common Stock being issued with respect 10 each share of
Commeon Stovk in such dividend or distribution.

(g} Adjustments for Other Dividends and Distributions. In the cvent
the Corporatiom at uny time or from time to time ofter the Semes A Onigimal Tssuc Date

shall make or 1ssue. or fix a record dute for the determinction of helders of Commen
Stack entitled tn meceive, a dividend or other distbuticn payable in accuritics of the
Corparation nther than sharcz of Common Stock, then and ir each such event provision
shall be made o that the: halders of Prefermed Stock shall seceive upon conversion thereof
in addition 10 the numher of shares ol Commen Stock receivable thereupon, the amaunt
Cf securities of the Carporatinm thut they would have received had the Preferred Stock
been convertad inte Cnmon K ock on the date of such event and hadl they thereaftor,
during the period from the date of suck event to and including the conversion date,
rewrined such securities receivsble by them ae aforesaid during such peried, giving
application 1o al! adjnstments rajled tor during such period under this paragraph witk
T£3pect w the rights af the holdars of the Preferred Stock; pruvided, howaver, that ne such
adjustirent shall be made it the holders of Preferred Stock simultaneously receive o
dividend or other disinhunan of such securities in 2n amount equal o the amount of such
securities as they wnulid have received it all outstanding shares of Preferred Stock hod
bcen converted into Commeom Stock on the date of such event.

(h) Adjustment for Roclassification, Exchange, or Subsiimsgon. If the
Commuon Stock issuable wpon the conversion of the Pielerred Siock shall be changed into

the same or o different nurnber of sharcs of any class ¢ clusses of sk, whether by
capital reorganmization, mclassification, or otherwise [other ithan o subdivivion or
combinatien of aburcs or stock dividerd provided for zbove, ur b reorganization. Werger,
consglidation, or sale of asscts provided fou Lelow), Uion and in euach such event the
haolder of sach such share of Freferred Stock ahall huve tie vight Lhereafter to convert such
share into the kind aad amount of shaics ol stuck wndd wher securities and property
receivable, upon such recrganization, jeclassification, or other change, by holders of the
numbcr of shares of Common Stock iutw which such shares of Preferred S:ock might
have been converted tmediats]y privr to such reorgarizarion, reclassification. or change,
all subject to further ad usninent as provided heeein.
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{3 Adjustmmemt for Mcerger or Recraanizativn. gic.  In case nf any
consolidation or merger of the Corporation with o1 into aauther corporation or the sale of
ali or scbstuntiadly 2!l of the asscts of the Corporatton Lo wnwther cotporation (dlher than &
consalidution, mesger or saic which s coveied by Subsection 3(2)). edrh share of
Prefearred Stock shall thercaftor be comvertible (o shall be converted into 8 secinity which
sha'l be convertible] into the kind and amount ¢f shares of stock or other securities or
property to which a holder of the number of rlkoes of Common Stock of the (nrporation
deliverable vpon conversion ol such Preferred Swvh would have been entitled npon guch
comsolidation, merger or sale; and, in such case, appicpriale wljusoment (a8 deterrmmmead m
pood faith by the Board of Direttors) shall be made i the application of the provisions 1n
thig Nection 5 set forth with r=speet 1o the rights and interest lirercalter Of the holders of
shares o} Preferred Stock to the end that the provisions =et [urth in this Seclion S
Oncluding provisions with respect 1o chimges in and other adjusirnents of the applicable
Uonversion Price) shall therecfter bu applicable, as nca.ly as rcasomably may be, in
nzlation to any shares of stock or other property thorcafter deliverable upon the conversinn
of such shares of Preferrad Stock.

) Do bmpmrment  The Corporation will not, by wmendment of s
Cenilicare of In2orporation or throtgh any  ceorgenizacon, transfor of  Assets,
comsolidalior:, merger. dissolution, issue or sale of securities or any othar wvoluntary
acticon, avoid ur seeX o avold the ohlervanre ar performance of any of the terma to be
ohserved v perfunmed hereunder by the {larpoeation, bat will at all tirnes in good fait:
assist i the varrying out of all the provisinms af this Section 5 and in the taking of ull
such action as muy be necessary or spproprizie in order to protect the Conversion Rights
of the holders ol the Preferred Smck against 1mpairment.

{1l Certificats ¢s w Adjustments.  LUpon the ecrurrence of sach
adjustment or resdjustiment of an wpplicable Conversion Price purauamr tn this Section 3,
the Corporalion at ils cxpense shall pronpily compute sucn adjustment or reacjustment in
acconrdance with the torms hercof and furmsh w each holder of the Preterrad Stock
affecled by sueh adjustment or readjustment a ceiulouts seting torth the adjistment o
readjustoment and showing in detail the facts upen whick such adjusimeant or readjustenans
is based. The Corporation shall, upon the writton 7oquest al any dme af any holder of
Preferred Stock, fumish or cause 10 be furnished to such holder a similar cerificate
serting torth {i) any and all adjustments and rcad: usuments to the Converston Price of soch
hnider's shares of Preferred Stock, (i) the Conversion Price C:eu jn effect For such
rnldee's shares of Preferred Stock, ond (:ii) the number of shaes of Commen S:ock and
the amount. it any, of other property which then would be received upon the conversion
of such holder's Preferrad Stock.

4D Waotice of Record Diate. In the avent:

{iy thar the Corporation dectares a dividend (or smy other
distribution) o its Cunmnun Stock payable in Cammon Sroek or other securities of the
Corporation:
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(ii) that the Corporation subdivides or combines it puwstending
shares of Common Swock;
Uin of any terlassification of the Common Stock of the

Corpurativn (uther tan a subdivision or combination of it outelangding shores of Common
Stock vz swock dividend or stock distmbation lhereon), or ol any consolidation or merger
wl the Corporation into ar with another corporstion, or of (he sale of all or substantially all
vl i w5215 of the Corpordlion; nr

{v) of the involuniary or volentary missojudion, liqoidation or
winding up of :he Curpuralion; then the Corporation shgll use resgonable efforts to cavsc
to be filed at its pniocips] oifice or at the office of the traneter agent of the Preferred Stock,
and shall couse Lo be muailed o the hoiders of :he Preterred Stock 2t their [as) addrasses us
shown on the weonds of the Corporation or sues franster agent, at Jeast ten days prio: to
the date specificd in (A) baow or twenty days before rhe rwle specified in (B) below, a
notice slaung

(A} the rcoord dae of such dividend, disoibution.
suihddivision or combination, or, if a record iz not t& be taken, the duic as of which the
hodders of Commen Stock of roocord 20 be entitled o such dividend. distribution,
suadivision or combination are 1o be detcrmingd, or

{(By the dawre on which such reclussificaton,
consolidation, merger, sale, dissolution, Jiquidation or winding up is capecied to become
effective, and the date as of which it is expected that holderas of Common Stock uf recun
shall be entitlad o exchange their zhares of Common Stock for sccurities w uolher
property deliverable npon such reclassification, consolidation, merzer, sale, dissolutivug vt
winding op. provided, however. that the Corporacon’s failure to provide any notice
required under this Section 5(1) after using reasonable cfforts shail not be Jdecrued a
defanlt, breach ~r vinlation of thigs Sectian 5().

18
NYC 20498742

o TRADEMARK
REEL: 002898 FRAME: 0830



[

. Mapdatory Conversion.

{a) Upon (i) the closing of the sale of xhares of Common Stack, at a
frice & thc public of at lvast §5.00 per share (subject to apprapoizte adjustmant for
Recepitalizacons), in a f.om underwritten public offering porsusnt to an effertiva
regisiralion statement undes the Scuurilies AcT of 1933, as amended, resulting in at leaat
$40,000,000 ot proceeds (aller deducting underwriter discounts and commissions) o the
Corporation or {ij» a vuie of the holdecs of a1 least » myorily of the Series A Preferred
Stock (euclh o “Mardatory Conversinn Dafe’), (i) al oustarkding shztes of Preferred
Stock shall anumarically be converted into shares of Comrmon Stock, st the then cffcctive
Convzesion Price and (1) the number of anthonzed shures of Preferred Steck shell be
agtomalically ieduged by the number of ihares abf Praferred Stack thet had been
dosignated 25 Prefeired Stock in this Certificate of Incorporation, and all provisions for
and wferences to U PrefeTed Siock shall be d2leted trom this Certificate of
Incorporztion and ahall lx of oo further force or effect.

(b) All holders of record of slaues of Freferred Srock shall he given
written notice of the Mandatory Conversion Dulc ard ihe place designared for mandarory
conversien of all such shares of Prefemred Stock suisuanl to this Section 6. Such notice
need net be given in advance of the occunence uf e Mandatery Conversion Date. Snch
notice shall e sent by First cless or registered wwail, pustuge prepaid, (0 gach recard halder
of Preferned Stock at such holdex’s address kast shown on the TBCords 0 fhe transier agent
for the Prefecred Stock {or the records of Lhe Curpuration, if it serves as its own transter
agent}, Upon receipt of such notics, cach holder ol shures of Preferred Stock shall
surrender his or its cortificate or centificates [ur gll such shares (o the Corporation gt the
rlace des:gneted in such notice, amd shall therealer receive cermificates for the number of
ghares of Common Stock 10 which such holder 15 entitled pursuzat © this Section 5 On
the Mandawry Comversion Date, all mights with cspect ™ 1he Preferred Stock so
converted, inchxding the rights, if any, to receive notives and vote fother than as a hnlder
of Common Stock} will werminate, except oaly the vights of the holders thereof, npon
surrender of their cevtificate or cortificates theiefur, W mseeive cemificawss for the namber
of zbares of Common Swock inte which such Preferred Stock has heen comverted, and
pavment of eny declared but unpaid divideids thereon. 1 3o required by the (orporation,
certificates surrendered for conversion shall be endomsed or accompanied by wniten
instroment or instrumeuts of transfcr, in formy satisfauwory 1w the Corporation, duly
executed by the registered holder or by his or its altuney July suthorized in writing. As
soon as praclicebfe after the Mandatory Conve:siun Dale and the surtender of the
certificate or sertificates for Preferred Stack, the Con puration shall cause o be issued ancd
de.iversd 10 such holder, or on his or its written cader, u certificate or cestificates for the
nurrber ot full aheres of Common Stock fssuuble on such converaion in azenrianne wirh
the prov.sions hercof and cash as pruvided in Subsection J(b) in respect of any fraction of
a ghare of Common Stock othsiwise issuable upan such conversion.

(c} All cectificntes cvidencing shargs of Piefeired Stock which are
required to be gurrendered for conversion in accordance with the pruvisions hereof shail,
from and after the Mandatory Conversion Date, he decmsd o huwe been relired and
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cuncelled and the shares ol Prefermed S1ock represented thereby converied into Common
Stock For all purposes. potwitheianding the failume of the holder or holders theraof w
susrender such verilca a2y on or prior o such dare. Such converted Preferred Stock may
not be cissued, and Lthe Corporation may thereatrer take suck appropriate sction (without
¢he need Jur stuckho!der actinn) As may be necesggary to vreduce the awtherized number of
shures of Prefermed Sinck aceordingly.

7. Redamption.
(al Right of Redemption,

1. Subject to the Uormnratiom having funds legally avatiable thercfor,
the holders of Preferred Stock shall have the right, at the eleclion of the holders of &l icast
a majwi.y ul the Preferred Stock Gincluding 2 majo-ity of the Seriee A Preferred Stook),
and upurn: delivery of written notice hy eceh ot such holders (a2 “Helder Notice”) 1o the
Bowd ol Directors, 10 have the Comporation redeem, and the Corporathun shall thercby be
oblipaled o 50 redeerm, all or any portion of the outstanding shareg of Preterced Stock
held by such holders as further descibed hevein. The rigot to deliver a Holdor Notice to
Lhe Corporacion as describecd in thie Saction B 7(a) ghall accrue to the benshit of such
holders of the Prefemed Stock an or after the #ittn {5*™) year aomiversary of the Series A
Crigzinal Issug Date. A holder of Preferrerl Stor k. having delivered a Holdser Notice 1o the
Boad ol Direclors, shall hgve the right to selecr (and the Flolder Notize shzll set forth)
the date upon which the Corporation shall redsem rhe shares, such data baing no fewer
than 180 days ufler the delivery of said Halder Notice (each such date, & “Redemption
Dare'). Such redempdoy of the Preferred Sfock s7all be at a redernption price (the
“Redamption Price™) per shars, which is tre gr=ater of {A) an amount equal to the Scries
A Liguidution Preference or Series A-1 1 aqmdation Preference. as the caze may be, or (B)
tle Preferred Licuidation Amount, plus » price per share equal to the product obmined by
nlidplying (i) the fully diluted per share {giving effeet to the conversion into Common
Siock of all convertible secunmies of the Caorporation that ave then outslanding and
converible, dircetly or inditectly. mta shares of Cormmon Stock) “Feir Market Valuc™ of
e Corporation {as Jatermined in Secnoa B 7{d), below) by {ii} a fraction . the numerstor
of wlich shall be the number of shares of Coammorn Stock then issuablz upon conversion
cf alt then vustunding shares of Prefered Stock, and the denominutor of which shall be
the number of shidies oI Common Stock then outstanding Lafier giving effect to the
conversion iato Curmmpon Stock of all converntible securities nf the Corperation that are
then outstanding und convertble, dirsctly or indireetly . into shures of Commaon Stock).
On a Redanption Date, the Corporaiion shall redeem shares of Preferred Stock that are

the suliject of the Holder Notice by paying it each requesting holder the Redemplion
Prive 1 cazh.,

2. If the Tunds of the Corporation legully available tor any redemprion
pursuan to Section B.7(a)(1) on a Redemption Detc are ingufficient toy redeam such
saarcs of Preferred Stock, each holder of Preferred Stock who has elected o radecm
pursuant to this Section B.7 rhall either (A) exercise ils Preferted Default Righre (as set
forth in Section B.8, below) or, (B) request that the Corporation. 1o the exient that it has

20
MNYC 2593823

5 TRADEMARK
REEL: 002898 FRAME

: 0832



—_— —— 4
kO, 2370 7 2

cash Jegully available for such purpose, redeem the numher of shares of Preferred Stock
of such holders that legally nay be redeemead from xueh halders on u pro rare basis,

th) Corporation Rederption Notice. At least 30 days but no rnra than 60
days pnor 1o a Redernption Date, the Corporaticn ghall rnail written netice first ¢less
postagr prepaid, to eaen holder of record (at the close ul business on the husiness day
nexr. preceding the day or. which noticc is given) of the Prefeed Stock, ot the address last
shown an the records of the Corporation for such bolcsr, netifying such hnlder of the
redemption to be effocted. specifving the Redeinpiion Daie, the Redempiion Price (and a
s:atement regarding the split form ef paymeit of guch Redemption Frice as deseribed in
NSection B.7(a)(1) above), the place at whizh payment toay be ohtaired and calling upon
siich holder to eurrender to the Corporation, in the manner and at the pluce designated, the
eotificuve or certificates rapresenting the shares ol Preferred Stock io be redeemed {the
“torporation Rademption Notice™}. '

fco Mechanics ot Redemnption. Any holder of shares of Preferred $:ock that
elects 1o have its shares of Preferred Stock redeemed pursuant 1o this Soutton B.7 shall
surtcader (o the Corparation at its principe] office, on or befors the date of the first
pavinent of afl or a portion of the Redemption Price, the certificates evideucing the shares
of Prefemod Stock 1o be redrened duly sndarged for transfer. The Corporalion may
withhu|d the Redemplinn Price to the holder and no intorest shal? acciue thiercon umil the
veitificabes represencing sich shares shzll have been surrandered to the Corporation
wroperly endorsed for transler. All shares of Preferred Stock redeamed by the
Corporatiom shall immediately be canceled and restored to whe siwutus of authorized hnt
unissued khares

{2y  Pauir Marker vglue Deerminadon. The “Fair Market Value™ of the
Corporation shall be equal 10 (hie fe-r markes value per share of Corporation's capital
stock, detccmined in each case as if all of 1he shures of Corporation”s capital stock weic
being acld by a willing setler 10 a willing bnyer, neither of wham is under any compulsion
te buy or scll, in cach case without any discount or premium for minority or majowity
intcrest positivus ol Lhe shares of Corporation's capilal stock, and shall be determined as
fallows:

(1} Upon delivery of il Holder Notice, the holcers of Series A Preferrcd
Stock on the onzs hand, sand non-interested direciars Of the Corparation (the “Nort-
Irterested Derectors™) on the othey hand, shall commence negotiationg i good fuith to
detcrmine the Fair Markat Valuz, If, within wen (10) days folinwing the commencement
of such negotiations, (the “Negotiation Perind'), the partier shall have agreed upon a Fair
Market Value, suzh Fair Maykst Value shall be bnding upom the parties.

{2} If, during the Nepotiadon Period the parties ¢hall not heve been sble to
agree upon the Foir Market Value, then the parties ashall promnirty and mutually select an
investment banking firm whicl has not performed or agreed o pertorm servicee for the
parties or any of thcir respective efiliaes during rhe previous five.vear period (the
“Independent Appraiser’} io determine the Fair Market Valne. The holders of the Series
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A Prefer-=d Stock and the Non-Interasted Dhirectors shal! prompl] y furnish o the
ndependent Appraicer such infermmation concoming the Corpoiulivn’s hisiory, operations,
proxinets, regearch and development, sales and marketing, mavwgernent, rgulatory
compliance. assets and properties, Financial condition. earnings, capitelization, posiness
praspects and gules of ils capita: stock (collectively, the “Corporazion s Background and
fndustey Prospects™), and any offers ¢r indications ui interest rece:verd by 1he holders of
the Seriez A Prefetrod Stock or the Non-Tnte) esled Direciors. s the Independent
Appraiser muy request or the holders of the Seiies A Preferred Swock ar the Non-
Inlerested Direciors may deem relevant. The Fain Market Value 25 determined hy tha
Independent Appraiser (which determination the ledependent Appraiser shall be.
instructed to rander in writing within thitty (30) days following the seleclion ok such
Independent Appraisor) shal] be binding upon the purties. The fzes and expenses of the

Independent Appraiser shall be borne one-talf by e holders of the Preferred Stack and
one-half by the Corporution,

(3) N, within fiftcen (15) days following Lhe eapiration of the Negafration
Peviod, the parties shall aot heve been able ko muluslly sclect the Independent Appmiser,
theu the holdere of the Serics A Prefsrred Stock v the one hand, and the Non-Interested
Diirectors on the other hand, shall each appoint a ualiunally recognized invastment
banking firm which has not performed or agrewd w perform services far auch party or sny
of their regpactive offiliates dutng the previous Nive-year period as its appraiser {such
purty’s “Appraizer”), and the holders of “he Sericy A Prefermed Siock anc the Non-
lnterested Directors shull pramptly furnish to the two Appraisers 3a appeinted such
information concering the Corporation’s Bavkpround and indusiury FProspects, and any
offers or indicarions of interest ~ceeived by any of the hoiders of Serics A Preferren Srock
or by the Corporation. as either Appraiser may seques. ur the holders o7 the Series A
Preferrcd Stock or the Non-Interested Dircctors may doem relevant, Each Apprnser
ehall, vithin thiny (30) days followiny its sppoinupent. render in writfing o esch of the
holders of Preferred Stovk (with a copy o the Corporanion) a report (1he “Keport™) which
chall eet forth the Fair Blarket Yalue as Jdeiermined by such Appraiser, fogether with the
caicolution thercaf in reasonable detail. IM the difference between the Far Market Value
determined by the two Appraistrs is Icss than e sgual to an amount equal ta hitren
perzent (159%) of the avernge of such Fair Markzat Value, Lhen 1he average of such Far
Marle1 Value estimates, rounded to the nearest whole $.01, shiall be the Fair Market
Value, and such Fair Market Valus shall be binding upo: the partivs. The fees and
vxpenges of the Appreiser appointed by the holders of Scrics A Prefermed Siock shall be
bomme by the holdets of Prefermed Stock, and the fees und expenses of the Appraizer
appointad by the Non-Tntcrested Divectors shiall be borme by the Corporetion.

{4} If the differonce between Ui Fuir Market Value estimates determinzd
by the two Appruiscrs 1s greater than an snwunl equal 10 fAfieen percent {1 3%) of the
average of such Fair Market Value estiinzics, then the two Appraisers shall promptiy and
mutually scleet a natiemally recognized investment banking firm which has not periormed
or agreed to perform scrvices for the purnics or any of thelr respective Affiliates diming lhe
previous five- yeor period (the “Third dppraiser”) W dewermine the Fair arker Value.
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The Third Apprwiser shall receive copies of the Repoits of ihe two Appraiscrs, imd the
holders of the S=nes A Preterred Stock and the Non-Interested Directors shiall promprly
furish tc the Thind Appraiser such additional infoimation ¢corceming the Corporation’s
Background uncd Tndusery Progpects, and any offers or indicatioms of jtteiest received by
the holders of The Neres A Preferred Stock or the Corporntion. as the Thitd Appraiser
may request or the holders of the Series A Preferred Stock or the Non-Interesied Directors
may deemn relevint. The Third Appraiser shall, within caircy (33) days following its
appointment, render in writing to sach of the holders of Serics & Preferred Siock (with a
copy to the Uarpocation) its independent determinalion of the Tair Market Value, together
with the calculation thereof in reasonable detafl, and shall select as tlic Fuir Marker Value
the Fait Market Value estimste of the two Appre:scs3 which is cioeest to the Third
Appraiger’s own ind=pendent determination of the Fair Markel Vealue, and such ¢losest
Fuir Marker Value eslimate shall be binding upon the parties. Ths leey and expenses of
the TAind Appraiser shull be borne omeg half by the holders of Preferred Swck and one-half
by the Corporation,

8. Prefertrd Default Riphts. Tn the event that the Comoration (x} [ails to
redeem ila Preterred Stock 8 required by Sectfon B.7. above. or (¥) vlherwise breaches or
defaults on any of the material protective provisions act forth in Section B.4¢c). S2etion
H_41d} or Sechion H d4{e) above, or any materiel covenant, représcneaticn ur WATTANLY in
the Corporation’s Series A Convertible Preferred Stock Purchase Agroewnent and ary of
the Ancillery Agrerments {as defined therein}, and fails 1o promatly cure the same within
30 dayz afler receipt of potice from the holders of the Serics A Prslerred Stock. the
holders of the majonty of the Series A Preferred Stock may clect 10 take any one or more
of the fallnwing actions on behaif of thase holders of Prefencd Swcek who €lect to
participale in snch action {in addition to any and all other remedics al Juw of in equity
available ter the holders. all of which each holder shall rmlain the right 10 exercise of its
own volition):

{a) Upon the written request of such helders af Preferred Stock, convert all of
such Prefened Swock intg promissory nores {each, a “Mvore'”, collectively, the “"NMotes”} in a
form reasciall y acceprzble 10 The holder, m an original principal amount equal to the
applicable Liquidalion Preference plus any dividencds declared but unpaid thereen,
payable an the date thul is six months after the anch event of default. The Notes shall
ACCTUG IUDEICST Al 4 PEr AnnWm rale equat o the Pnme Rate plus 3%, or if ench rate is
determincd to L usurious, the highest rate al lewable under applicable {aw (the “Inierest
Rate"). The Nowes shall be secured by a lien on all assets af the Corporation, and shell
provice, amo: otler things. that upon the nceurrence and continuation of an event of
defaull thereu e, all obligations undey the Nomas shall become immediately due and
payable. As used Letein, “Prime Rate” shall mean 1he Prime Rate quote set forth in The
Wall Street Towsnal on the applicab.e dats; notwirhstandimg anythin g to the contrary in
this Cerlificate of Incorporation, if the (orporation is not legally permitted to icane Notes
to the biuldurs of Preferred Stock in acenrdance with this Section B.8(a) In an amount
cqual w such holders™ full applicasle Lignidaton Preferences because such an issuance or
payment, i e opinicn of (ndependent legal rningel to the holders of such Preferrsd
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Stack, would coastituie an impaoirment of the Corpuration’s cagital in viatanon of
Telaware General Corporate Law, then the Corpuralion shall issie Notes ta the holders of
Preferred Siock, pro reta (bascd on the portivi uf the sgeregace Redemption Price puvable
to ther) to the extent lcgelly permissibie. The Corporation shall then use ite best effurts
to take whatever actions neoessary, including the sale of its assets, to mise additionsl
funds so that it becomes Jogally pernsissible fur the Corpomiiom o issue additional MNotes
in ar. amoynt required io pay such houtders a0 amoum equal to the unpaid batance of such
holdere’ Liguidation Proforence;

=2 Natwrthstanding the voting provia:ons sct forth in Seciion B .4, above, and
any other agreement ‘o which the Corporation moy be bound, clect & inujority of Cle
nernbers of the Board of JYrectoes; and

-0z Notwilhsta1ding any other provision nerein of agreement to which the
Corperation may be bound, immedistely in:hiate the sale of ke Corporatien in the mar e
sct forth in the Drag-Along Agreement by and amor.g the Corporation end the
slockhoiders who are parlies thereta, as such agreement may be smended fram time to
time,

C. CHANGE 1IN NUMBER OF SHARES.

Txcept as otherwise provided in thia Certificase of [ncorporation, tie nuimber of
authwizzd shuree of any slass or classes of capital stock mey be incncased or decreased
{bul coil below the number ot shares then outsianding) by the affiymative voie of the
holders of a majority »T the stork of the Corporation, voting together as a single clags.

FIFTH: Board of Direclars. In Furtherance or and not in lim:tation of povwcrs
conferred by statute, itis fuithes pruvided:

(2} Bleetion of dirccters nced irot bt by written baliot.

(B) Except as otherwise provided in this Certificate of Incuiporaiicn, the
Doard is expressly authorized i adopt, amend or repeal the By-Laws of the Curpurarion
subject 10 e provisions of the Fourth Article, Section B4 hereof,

SIXTH: Limitation ea Liability. No direcior of the Cotporation shall be
perscnally linble to the Corporation ©f tu any sicckholder of the Corporation for momerary
damages for breach ! liduciary duoty as 4 diractor, provided that this provision shall noc
limit the Hasility of u director (i) for any breach ot the director's duty of loyalty to the
corporation or ils stockholdess. (i1} for acts or omissions not in good faich or which
involved imtentivnal miscondust or 8 knnwmg violation of law, (iil) under Scction 174 of
the Geveral Curporation Law of Delaware, ot {iv) for any transaction from which the
dircctor derived an impropet personai benent

T the Genmal Corporaton Law of Tlelaware or any other stalute of the
State of Detawarc hereafler is amended w0 authorize the firrther slimination or limitation
of the liability of directors ul the Corporation., then the liakility of a director of the
Corporation shall be limited to the fullest catent permitted by the stamies of the State of
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Declaware, g so wmendesd, and snch ehmination or limitation of liability shall bLe in
addition 1o, und not in liew of, the limwation on the liability of a direvtor provided Uy the
foregoing provisions of this Fifth Artelr

Any repedl of or amendment to rthis Fifth Article shall be prospactive only
end slall nut adversely affect amy limitation con the ligkilizy of a diccclur of the
Curporetion exjisting at tha hme of such repeal or umendment.

SEYENTH: Indemnification. To the extant permitted by law, the Corporation
shull fully indemnify eny persorn who wae or i3 u party or s threatened w be made o party
to any threarened, pending nr completed scduon, suit o proccading (whether civil,
crimiuai, nlministrarive or Invesngative) (esch, an “Aetion ") bocause that such person is
or was & dircewr or officer of the Cnipraration, or is or was gerving at the request uf Lhe
Corporfation as a director or officer ot another corporation, poarnership, joint venmure,
trust, employce benefit plan or other emterprize (each, 3 “Relziod Enterprise ™). aginsi
cupenses (lucluding atorneys’ fees), judgments. fines and amourts paid in sedoment
actually and casonelty incurred by snich person in connection with such acticuy, suit or
procesding, (collectively, “Reasorurhle Losis and Expenses ™).

To the eXIent permitled by “aw, the Corporation may fully indemnify any
person who weas or is a party or is threatened to be made a pmty to any threaleued,
pending or wuinplaed Acrion because such person (s or was an employcs or agent of U.o
Corporation, o is ur wias sérving st the requast of the Corporztion as an cmployee ©r
ngent of a Relaled Enlerprise. apainst Reasonable Costs and Expenses.

The Cuoporation may advance expenscs {including attormcy:’ fees)
incurred by a direvlor or offlcer in defending any Action jn cdvanee of the final
dispusilion of such As.ion upon the recerpr of wn undertaking by or on bchalf of the
dircctor or offices W repay such amannt 1t it shall ultimately be determined that such
director or offiver iy not entitled o indempification. The Corperstion may advancc
cxpenges {including altomeys' fees) incumred by an employes or agent n dolonding any
Action in advance of the final disposition of si:ch Action upon such tarms and condilions,
if any, as the Doand ey yppropriale.

EICHTH: Amendupeut, The Corporation reserves the right 1o arnend, ailer,
change or rcpeal any provision comtained in ihis Cenificate of Incorporarinn, in the
manner now or hereafter prescribed by stututz and this Certificate of Inccrporation, and
all riphts conferred upon stockholders herein are granted subject to this reservation.

[Signature page follows)
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IN WITNEAS WEIERDUIY. the Carporailan bas annwed I3 corpaate aoaf to be
#ifond herwin sod thie Sceand Amencied and Rastazad Cartificala of Ircomroration o be
sigmed by sk Chiaf Brecutive Officer this 9 day of Jana, 2003,

Delrantlt.com, Inc.

(Sazrea TUR. T AGE TO SBCON D AMMIDED AND KERTATED CROTHICATY of IMCDRPCEATIINY
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