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To the Honorable Commissioner . o 3 S s vieAaE record The attachcd original documents or copy thereof.

1. Name of conveying party(ies). 2. Name and address of receiving party(ies)

Wavetrak, Inc. Name__ Surfline/Wavetrak, Inc

300 Pacific Coast Highway, Suite 310 internal

Huntington Beach, CA 92648 Address:

[ ] indwiduaits) [] Association Street Address: 300 Pacific Coast Highway

D Generat Parinership D Limited Partnership Hunti ng; ton

Corporation-State California Cly. Beach State:CA_Zip: 92648 :

D Other D individual(S] SHizBRship: ) ‘

D Associatﬁbn

Additionat name(s) of conveying party(ies) attached? [_1Yes{X No D General Partnership %

3. Nature of conveyance: D Limited Partnership B o
Assignment D Merger Ea Corporation-State California ‘:.'L'? 3
m Security Agreement D Change of Name D Other . . el
D Cither if assignee is nol domicited in the United States, a ctomestec e

E,. EO & 3\ i}ﬁi‘i representative dasxgnaeaon is attached: Yes
- : . 2l Ji’\{ {Designations must be a separate document f a%:qﬂ £}
Execution Date: Additional name(s) & address( es) attached? Yes % Ng

4. Application number(s) or registration number(s):

A Trademark Application No.(s} B. Trademark Registration No.{s) 2,376,327

’f—-""‘"" A T

Additional number(s) attached [ | Yes [r] No

5. Name and address of party to whom comrespondence 6. Total number of applications and
concerning document should be rmailed: registrationsinvolved: ...
Name: Jason K. Schmita ‘
, LI
Mayer, Brown, Rowe & Maw LLPP7. Totalfee (37 CFR341).... $_____{_§’__&___

internal Address:

P.0. Box 2828 Enclosed
D Authotized to be charged to deposit account

Chicago, IL 606902828
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Jan 22 10 11:21a Colling

DECLARATION OF SEAN COLLING
UNDER3I7TCFR §2.20

1, Sean Collins, President of Surfline\Wavetrak, Inc., a Delaware corporation, cwrrent
owmer and registrant (“Registrant™) of SURFOLOGY 101, Trademark Registration No.
2,376,327 (“the Mark™), has personal knowledge of the corporate events relating to the
owaership of the Matk.

On February 15, 2000, the Mark was sssigned to Wavet%ak, Ine., a California
gcorporation, which assignment was recorded in the Assignment Branch of the U.8. Trademark
Office under Reel/Frame No. 2033/0880.

On March 17, 2000, SURF Merger Sub, a Delaware corporation and wholly owned
subsidiary of Swell, Inc., a Delaware corporstion d/b/a Swell.com, Inc., merged with and jnto
Wavetrak, Inc. with all right, title and interest in and to the assels of Wavelrsk, Inc., inchuding
sthe Mark, reserved to SURF Merger Sub, the surviving corporstion. Attached hereto as Exhibit
A is a copy of the Assignment and Plan of Merger effecting transfer of the Mark to Swrf Merger
Suls,

Simultaneous with the merger, SURF Merger Sub chanfged its name to Surfling, Inc., 2
Delaware corporation. Attached hereto as Exhibit B is a copy of the Delaware Secretary of State
authentication of name change.

On October 4, 2001, Surfling, Inc. was merged into Swell, Inc., owner of all outstanding
shares of stock of Surfline, Inc., with all property, including the Mark, thereafter vested in Swell,
Inc. Attached as Fxbibit € is a copy of the Certificate of Ownership and merger.

Om October §, 2001, Swell, Inc., & Delaware corporation and Surfline\Wavetrsk, Inc., 8
Dielaware corporation, entered into a Contribution and Assumption Agreemerst wherein Swell,
Inc. contributed trademark assets, including the Mark, to Surfline\Wavetrak, Inc. in exchange for
stock. Attached s Exhibit D is & copy of the Contribution and Assumption Agrecraent, causing
pwnership of the Mark fo vest in Syrfline\Wavetrak, Inc., 2 Delaware corporation.

On February 10, 2004, Registrant, misunderstanding the record of ownership of the mark,
recorded an after-the-fact Assignment of the Mark at Reel/Frame No. 2913/0610 that made a
mistake in the name of the Assignes and also contained typographical emors in the puncation
of the Mark, purporting to effect a transfer of the Mark from Wavetrak, lnc,, a California
gorporation to Surfline/Waveirak, Ine., a California corporation. Mo such Assignee corporation
was then, or is now, in existence. Surfline\Wavetrak, Inc., & Dielaware corporation, was 8f the
time of the Assigrunent, the correct entity naroe, and has been since then, a corporation in good
standing under the laws of the State of Delaware, and owner of the Mark, controlling the nature
and quality of the goods and services provided under the Mak since 2001,

The undersigned, being warned that willfud false statements and the liks are punishable
by fine or imprisoament, or both, under 13 11.5.C. 1001, and that such willful false stalements
andt the like may jeopardize the validity of the application or document of

DAL 434144%.3
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any registration resulting therefrorn, declares that all staternents made of his own knowledge are
trae; and all statements made on information and belief are believed to be true,

SURFLINE\WAVETRAK, INC.,
a Delaware corporation

By

‘Sean Collins
Hs:  Presidemt

DAS 434144v.1 2
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AGREEMENT AND PLAN OF MERGER
Dated as of February 25, 2000, by and among

SWELL.COM, INC,, 2
Delaware corporation (“ng@_@_ﬁ”},

SURF MERGER SUB, INC,, a2 |
Delaware corporation (“Buver”),

WAVETRAK, INC,,a
California corporation (the “Corporation™),

and

SEAN COLLINS, an
Individual (“Shareholder”™)
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AGREEMENT AND PLAN OF MERGER

This AGREEMENT AND PLAN OF MERGER, dated as of February 25, 2000
(this «Agreement”), is entered into by and among Swell.com, Inc., a Delaware corporation
(“Pazent”), SURF Merger Sub, a Delaware corporation and wholly-owned subsidiary of Parent
(“Buyer”), Wavetrak, Inc., a California corporation (the “Corporation”™), and Sean Collins, an
individual (the “Shargholder”). ;

WHEREAS, the Corporation is in the business of gcreating, gathering and
providing weather-related surf information for delivery throu gh various multi-media, including
but not limited to, facsimile service, telephone, and websites located on the internet/world wide

web (the “Business”);

WHERFEAS, Shareholder owns all of the issued and outstanding capital stock of
the Corporation (the “Corporation Stock™); i

WHEREAS, Parent and Buyer desire to acquire all of the outstanding capital
stock and partnership interests, as the case may be, of the Corporation and its wholly-owned
subsidiaries, including, but not limited to, Surfline, Inc., a California corporation and Surfline, a
California general partnership (collectively, “Surfline Interests™), plus any tangible or intangible
assets or rights of any kind owned or held outside of the Surfline Interests, related to, required or
utilized in undertaking the Business including, but not limited to, the domain name and website
known as www.surfline.com and all goodwill related thereto (together with the Surfline Interests,
the “Assets’), other than the assets listed on Exhibit A (the “Excluded Assets™);

WHEREAS, the parties hereto believe it is in the best interests of Parent, Parent’s
stockholders, Buyer, the Corporation and the Sharcholder that Buyer acquire the Corporation
through the merger of the Corporation with and into Buyer (the “Merger”);

WHEREAS, in the Merger each outstanding shaije of the Corporation will be
converted into the right to receive the Merger Consideration (as hereinafter defined);

WHERFEAS, Parent, Buyer, Shareholder and the ;Carporaticn desire that the
Merger be treated as a reorganization under the Internal Revenue Code of 1986, as amended, and
the rules and regulations thereunder (the “Code”); :

NOW, THEREFORE, in consideration of the pr@mises and of the mutual
agreements, representations, warranties, provisions and covenants herein contained, the parties
hereto agree as follows: 5

1. THE MERGER.

1.1 The Merger. Subject to the terms and conditions of this Agreement, at
the Effective Time, the Corporation shall be merged with and into Buyer, with the Buyer as the
surviving corporation (the “Surviving Corporation’), and the separate existence of the
Corporation shall thereupon cease. Buyer shall continue as the Surviving Corporation, and with
the same certificate of incorporation as in effect, immediately prior to the Effective Time. The

TRADEMARK
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of the Surviving Corporation shall be Surfline, Inc. The Surviving Corporation and the

name N g 1 LI ¥ el M b Ty
sometimes referred to herein as the “Constituent Corporations.

Corporation are

1.2 Effect of the Merger. When the Merger has been effected, the Surviving
Corporation shall thereupon and thereafter possess all the rights, privileges, immunities, powers
and franchises, of a public as well as of a private nature, of the Constituent Corporations; all
propexty, real, personal and mixed (including the Assets), and all debts due on whatever account
and all choses in action, and all and every other interest, of or belonging to or due each of the
Constituent Corporations shall be taken and deemed to be transferred to and vested in the
Surviving Corporation without further act or deed; and the title to any real estate, or any interest
therein, vested in Buyer, the Corporation or the Surviving Corporation shall not revert or be in
any way impaired by reason of the Merger. The Surviving Corporation shall thenceforth be
responsible and liable for all the liabilities and obligations of each of the Constituent
Corporations so merged; any claim existing or action or proceeding pending by or against any of
the Constituent Corporations may be prosecuted as if the Merger had not taken place, or the
Surviving Corporation may be substituted in its place. The Surviving Corporation shall have all
the rights, privileges, immunities, powers and franchises and shall be subject to all the duties and
liabilities of a corporation organized under the Delaware General Corporation Law (“DGCL"),
and neither the rights of creditors nor any liens upon the respective properties of the Constituent
Corporations and the Surviving Corporation shall be impaired by the Merger; all with the effect
set forth in the DGCL. ‘

1.3 Effective Time of Merger. Unless this Agreement is earlier terminated
pursuant to Section 10, the closing of the Merger (the “Closing”) will take place on the later of
March 17, 2000, or (ii) two (2) business days following satisfaction or waiver of the conditions
set forth in Section 5. The date upon which the Closing actually occurs is herein referred to as
the “Closing Date.” On the Closing Date, the parties hereto shall cause the Merger to be
consummated by filing an Agreement of Merger (or like instrument), in substantially the form
attached hereto as Exhibit B (the “Agreement of Merger”), with the Secretary of State of the
State of California, and a certificate of merger with the Secretary of State of the State of
Delaware, in accordance with the relevant provisions of applicable law. For purposes of this
Agreement, the “Effective Time™ shall mean the time on the Closing Date when the Merger shall
become effective under Delaware law, which shall be 5:00 p.m., California time, on the Closing

Date, or such other time as the parties may agree in wrnting.

1.4  Certificate of Incorporation and Bylaws of the Surviving Corporation.
The certificate of incorporation of Buyer, as in effect immediately prior to the Effective Time,
shall be the certificate of incorporation of the Surviving Corporation and the bylaws of Buyer, as
in effect immediately prior to the Effective Time, shall be the bylaws of the Surviving
Corporation.

TRADEM@BA!&) 15:30
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1.5 Directors and Officers of the Surviving Corporation. The directors of
Buyer immediately prior to the Effective Time shall be the directors of the Surviving
Corporation, each to hold office in accordance with the certificate of incorporation and bylaws of
the Surviving Corporation. The officers of the Surviving Corporation af and after the Effective
Time shall be the officers of Buyer, each to hold office in accordance with the bylaws of the
Surviving Corporation.

1.6 Conversion of Corporation Stock. At the Effective Time, by virtue of
the Merger and without any action on the part of Parent, Buyer, the Corporation or the Surviving
Corporation, (i} each share of Corporation Stock that is held in the treasury of the Corporation
shall be canceled and retired immediately prior to the Effective Time, and no payment or
distribution shall be made with respect thereto, and (ii) each share of Corporation Stock issued
and outstanding immediately prior to the Effective Time, shall be canceled and retired and shall
be converted into the right to receive the following (collectively, the “Merger Consideration”™):

{(a) Subject to adjustment as provided in Section 1.9, an amount of
cash determined by dividing (x) $4,250,000, less the Net Working Capital Adjustment (as
defined in Section 1.9(d)) and less the Surfline Payments (as defined below) by (y) the
number of shares of Corporation Stock issued and outstanding immediately prior to the
Effective Time (the “Cash Consideration”); and

P AR 2 8 BT A RS B e e e o

(b)  anumber of shares of Parent’s Common Stock determined by i
dividing (x) 5,666,664 shares by (y) the number of shares of Corporation Stock issued
and outstanding immediately prior to the Effective Time (the “Common Stock
Consideration™). il

“Surfline Payments” shall mean (a) the $40,000 payment to be made to The Surf
Hotline under the Sale and Joint Venture Agreement dated J anuary 3, 2000 between Surfline, a
California general partnership, and The Surf Hotline plus; (b) the payment in the amount of
$30,000 otherwise due on or before June 30, 2000 from the Corporation to J erry Arnold, in
connection with that certain Agreement for Purchase and Sale of Stock dated as of December 3,
1998 between the Corporation, Jerry Amold and Surfline, Inc. (the "December 1998
Agreement"); plus (c) payments made in connection with the full pay-off of outstanding business
credit lines from the Bank of America to the Corporation and Surfline, Inc. under outstanding
Advantage Business Credit Line/Loan Agreements with such bank; plus (d) payments
aggregating $50,000 representing amounts paid by Shareholder to certain employees of the
Corporation; minus (e) $50,000. Prior to the Closing, Parent shall pay to the Corporation an
amount in cash equal to the Surfline Payments less $50,000 (the "Parent Payment™).

1.7 Payment of Merger Consideration. At the Closing, Sharcholder shall
deliver to Buyer a completed Accredited Investor Questionnaire (as defined in Section 3.40(e)).
At the Closing, upon delivery of a completed Accredited Investor Questionnaire, Parent shall
issue to Shareholder the Merger Consideration, in accordance with Sections 2.2 and 2.3, to which
the Shareholder is entitled under Section 1.6 with respect to the number of shares of Corporation
Stock held of record by the Shareholder immediately prior to the Effective Time. Parent shall be
entitled to deduct and withhold from the Merger Consideration such amounts as Parent is
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(c) Section 3.8(c) of the Corporation Disclosure Schedule lists, to the
extent not otherwise included in Schedule 3.8(a), 3.8(b) or the Financial Statements, all
claims, liens, pledges, options, charges, easements, security interests, deeds of trust,
mortgages, ghts-of-way, covenants, conditions, restrictions, encumbrances or other
rights of third parties (“Encumbrances”) secured by or otherwise affecting any asset of
the Corporation and its Subsidiaries (including any facilities), including a description of
the nature of such Encumbrance, the amount secured if it secures a Liability, the nature of
the Liability secured, and the party holding such Encumbrance.

(d)  Neither the Corporation nor Sharehéi(ier has any Liability to Jerry
Arnold, other than the payment of $30,000 owed by the Corporation to Jerry Amold.

Neither the Corporation nor its Subsidiaries has made any payment or committed
to make any payment since the Interim Balance Sheet Date on or with respect to any of the
Iiabilities listed on Sections 3.8(a), (b) and (¢} of the Corporation Disclosure Schedule except, in
the case of Liabilities listed on Sections 3.8(a) and (c), of the Corporation Disclosure Schedule
periodic payments required to be made under the terms of the agreements or instruments
governing such Liabilities, and except for any Surfline Payments.

19 Personal Properiy.

Section 3.9 of the Corporation Disclosure Schedule lists all material items of the
tangible, personal property and fixed assets (other than real estate) of the Corporation and its
Subsidiaries. All of the Corporation’s vehicles, machinery and equipment necessary for the
operation of its business (collectively, the “Equipment’”) (i) have been maintained in the ordinary
course of business, (ii) are in operable condition, and (iii) are in material compliance with all
applicable laws, rules and regulations. All such pieces of Equipment are free of known defects
that would cause them to fail. All leases of fixed assets are in full force and effect and binding
upon the parties thereto and neither the Corporation nor its Subsidiaries or to the knowledge of
the Corporation and Shareholder, any other party to such leases is in breach of any of the
material provisions thereof.

3.10 Permits and Licenses.

Section 3.10 of the Corporation Disclosure Schedule is a full and complete list of
all permits, licenses, titles, certificates, franchises, approvals, clearances, authorizations, consents
ot orders of or filings with any governmental authority, or any owned by, issued to or held by the
Corporation, any of its Subsidiaries or the Shareholder which relate to the Business (the
“Governmental Permits™). Any material conditions to the Governmental Permits and, if
applicable, the expiration dates thereof, are also described in Section 3.10 of the Corporation
Disclosure Schedule. Section 3.20 of the Corporation Disclosure Schedule also sets forth the
name of any governmental agency from whom Shareholder, the Corporation, its Subsidiaries,
Parent or Buyer must obtain consent (the “Required Governmental Congents™) in order to effect
a direct or indirect transfer of the Governmental Permits required as a result of the
consummation of the transactions contemplated by this Agreement. All of the Governmental
Permits enumerated and listed on Section 3.10 of the Corporation Disclosure Schedule are
adequate for the operation of the business of the Corporation and its Subsidiaries as presently

10
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involving remediation of any condition of any of the Facilities pursuant to the

Envi’ronmenta} Laws.

3.25 Powers of Attorney. Neither the Corporation nor any of its Subsidiaries
ower of attomey or entered into any agency or sinf'zilar agreement whereby a
d or commit the Corporation in any manner. ‘

have granted any P
third party may bin

3.26 [RESERVED].

327 Litigation, Proceedings and Applicable Law. As of the Closing Date,
there are o actions pending at law or in equity or before or by any governmental authority or
o strumentality or before any arbitrator of any kind, or to the knowledge of the Corporation and
Shareholder, threatened or anticipated: :’

(2) against, related to or affecting (i) the Corporation, the Subsidiaries,
the Business or the Assets (including with respect to Environme-ntai Laws), (ii) any
Employee Plan of the Corporation or any Subsidiary or any trust or other funding

instrument, fiduciary or administrator thereof, (iii) any officers or directors of the
Corporation or any Subsidiary in their capacity as such;

(®)  seeking to delay, limit or enjoin, or that would have the effect of
delaying, limiting or enjoining the consummation of the transactions contemplated

hereby, or

(¢)  in which the Corporation or any Subsijdiary is a plaintiff, including
any derivative suits brought by or on behalf of the Corporation or any Subsidiary.

Section 3.27 of the Corporation Disclosure Schedule contains a description of any such actions
that have been resolved during the two-year period immediately prexfsedi‘ng the Closing Date,
including the terms and conditions of, and other material information related to, the resolution.
To the knowledge of the Corporation and Shareholder, there is no valid basis for any other
action, proceeding or investigation not listed in Section 3.27 of the Corporation Disclosure
Schedule, and neither the Corporation nor Shareholder is aware of any facts that may provide a
basis for any such action, proceeding or investigation in the future. The Corporation is not in
default with respect to or subject to any court order, and there are no unsatisfied judgments
against the Corporation, the Business, the Assets or any Subsidiary which individually or in the
aggregate may have a material adverse effect on the business, assets, operations, prospects,
financial condition of the Corporation and its Subsidiaries. There are no court orders or
agreements with, or liens by, any governmental authority or quasi-governmental entity relating to
any Environmental Law which regulate, obligate, bind or in any way affect the Corporation or
any Subsidiary or any Facility or Facility formerly occupied, managed or owned by the
Corporation or any of its Subsidiaries. 5

3.28 Proprietary Rights.

(a) Section 3.28 of the Corporation Disclosure Schedule lists, among
other things, all trademarks, service marks, internet or world wide web domain names
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(LURLs) or addresses and related registrations and pending applications, owned by each of
the Corporation and its Subsidiaries.

(b) Rach of the Corporation and its Subsidiaries owns or has the right
to use, possess, license, copy, modify, publicly display, publish, make derivative works
of sell, distribute, market, advertise and/or dispose of all Proprietary Rights necessary for
ar currently used in the operation of its business free and clear of all Encumbrances other
than licenses granted to third parties and other matters listed in Section 3.28 of the
Corporation Disclosure Schedule. None of the activities or business conducted by the
Corporation or any of its Subsidiaries now, nor have they in the past, infringe or violate
any patent (to the knowledge of the Corporation and Shareholder), trademark, trade
name, copyright, or other intellectual property rights of any person, or constitute a
misappropriation of any trade secret, know-how, confidential information or any other
intellectual property right of any person. Exercise of any of the Proprietary Rights
transferred by the Corporation and Shareholder Subsidiaries to Parent and Buyer will not
infringe or otherwise violate the patent (to the knowledge of the Corporation and
Sharcholder), trademark, trade name, copyright, or other intellectual property rights of
any person, or constitute a misappropriation of any trade secret, know-how, confidential
information or any other intellectual property right of any person. None of the
Corporation, its Subsidiaries nor Shareholder has received any complaint, claim or notice
alleging or threatening any such infringement, violation or misappropriation, and neither
the Corporation any Subsidiaries or Shareholder knows or has reason to believe that there
are any claims of third parties alleging any such infringement, violation or
misappropriation, or has any reason to believe that there exists any basis for any such
¢claim or claims. Neither the Corporation nor any of its Subsidiaries has sent any notice
or communication alleging that any other person or entity is or was infringing, violating
or misappropriating any of the intellectual property owned or used by the Corporation or
any of its Subsidiaries in the conduct of its business.

{c} To the knowledge of the Corporation and Shareholder, all

Proprietary Rights are valid and enforceable rights of the Corporation and its Subsidiaries
in those countries in which the Corporation and its Subsidiaries conduct business on the
Closing Date and will not cease to be valid and in full force and effect by reason of the
execution, delivery and performance of this Agreement or the consummation of the
transactions contemplated hereby in any country in which the Corporation and its
Subsidiaries offer their products/services or otherwise conduct business on the Closing
Date. There are not any resirictions on the rights of the Corporation or any of its
Subsidiaries, and it is reasonably expected that after the Closing Date there will not be
any restrictions on the Corporation’s or its Subsidiaries' right, to sell products
manufactured or services provided by the Corporation in connection with its business that
incorporate or contain the Proprietary Rights in any country in which the Corporation or
any Subsidiary sells its products or otherwise conducts business on the Closing Date.

(d) Except as set forth in Section 3.28 to the Disclosure Schedule,
none of the Corporation or its Subsidiaries or Shareholder has granted any license or
other right to any third party with respect to the use, possession, copying, modification,
sale, distribution, marketing, advertisement and/or disposition of any of the Proprietary
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Rights owned or used by the Corporation or any Subsidiary in the conduct of its business.
gection 3.28 of the Corporation Disclosure Schedule sets forth a complete and correct list
of all licenses, sublicenses and other agreements (“Licenses”) as to which the
Corporation or any of its Subsidiaries is a party and pursuant to which any person is
authorized to use any Proprietary Rights of the Corporation or any Subsidiary or pursuant
to which the Corporation or any Subsidiary is authorized to use any Proprietary Rights of
any other person. There have been no unauthorized disclosures of any trade secret or
confidential information of the Corporation or its Subsidiaries to any third party by the
Corporation any Subsidiary or any of its employees or consultants and there has been no
breach of any confidentiality or non-disclosure agreement to which the Corporation or

any Subsidiary is a party.

(e) As used in this Section 3.28, “Proprictary Rights” means all
patents, patent applications, copynights, internet domain names, internet or world wide
web URLSs or addresses, trademarks, service marks, {rade names, trade dress, trade
secrets, know-how, technologies, ideas, processes, computer software programs, as well
as all registrations and pending applications for registration of any of the foregoing in any
jurisdiction, and including each license, sublicense or other contract relating thereto.

() Section 3.28 of the Corporation Disclosure Schedule sets forth a
list of all computer software incorporated by the Corporation and its Subsidianies into its
products and services (the “Computer Softwarg”). Except for Computer Software which
is licensed to the Corporation and its Subsidiaries pursuant to licenses identified in
Section 3.28 of the Corporation Disclosure Schedule or as otherwise set forth in such
schedule, each of the Corporation and its Subsidiaries exclusively owns all rights to the
Computer Software incorporated in its products or services, and no royalties, fees,
honoraria or other payment are required for the Surviving Corporation to continue to
exclusively own and use the Computer Software. Licenses for Computer Software
identified in the Corporation Disclosure Schedule are fully transferable to the Surviving
Corporation at no additional cost to Parent, Buyer or the Surviving Corporation.

3.29 [RESERVED]

3.30  Manufscturers, Suppliers and Customers. The relations between the
Corporation and its Subsidiaries and its customers are good. None of the Corporation, its
Subsidiaries nor Shareholder has knowledge of any fact (other than general economic and
industry conditions) which indicates that any of the manufacturers or suppliers supplying
products, components or materials to the Corporation and its Subsidiaries intend to cease
providing such items to the Corporation and its Subsidiaries, nor does the Corporation, its
Subsidiaxies or Shareholder have knowledge of any fact (other than general economic and
industry conditions) which indicates that any of the customers of the Corporation or its
Subsidiaries intends to terminate, limit or reduce its business relations with the Corporation or
any Subsidiary.

3.31 - Absence of Certain Business Practices. None of the Corporation, its
S}lbsxdiaﬁes or Shareholder has directly or indirectly within the past five years given or agreed to
give any gift or similar benefit to any customer, supplier, governmental employee or other person
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N WITNESS WHEREQF, the parties bereto have executed this Agreement by

ons thereunto duly authorized as of the date first above written,
pErSo

THE CORPORATION: WAVETRAK, INC., 2 California corporation

7 ¥
Sean Colling
President

e
z %
THE SHAREHOLDER: @é*"f i / %;/

SEAN COLLINS

PARENT: SWELL.COM, INC,, a Delaware corporation

Teffrey A. Berg
{Chairman of the Board

BUYER: SURF MERGER SUB, INC,, a Delaware
corporation

Nicholas Nathanson
President
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[N WITNESS WHEREOF, the parties hereto have executed this Agreement by
ons thereunto duly authorized as of the date first above written.

pers
THE CORPORATION: WAVETRAK, INC,, a California corporation
Sean Cellins
President
THE SHAREHOLDER:
SEAN COLLINS
PARENT:  SWELL.COM, INC., a Delaware corporation
— /’f 7
N //:f; a
Ief yj aé/B '
Chairm the Board
BUYER: SURF MERGER SUB, INC,, a Delaware
corporation
4@ las Nathanson
President
53 .
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SECTION 3.6

SUBSIDIARIES
cohsidiaries Percent Gwnership

S0

b of Wavetrak, Inc. and Surfline, Inc. are pariners in Surfline, a California general partnership.

Fac

serests in other Entities

- BIN0SC Bos
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SECTION 3.28

PROPRIETARY RIGHTS'
3.28(a)

All rights in and to the following marks:

Identification Holder | Class

Trademark; Reg. No.1,894,138;  Sean Collins 25, 41

ServiceMark (U.S.) Senial No. -~ 74-
419374; Wave-Trak
Surf Report and
Forecast Sean etc.
an sign

Service Mark (CA)  #041197 Surfline, Tnc. 100
976-SURE

Mark (FL) #T92000000011 Surf line, Inc. 41
976+SURY

Trademark (U.S); Serial No. 74-660635 Sean Collins 9
Note: Trademark SURFOLOGY 101

Application

assigned to Sean

Collins in May 1996

but registration

process not

completed.

Registration process

is now in process.

Service Mark (U.S))  #75/668,868 Sean Collins - 42
SURFLINE
Trademark (U.S) SURFLIVE Sean Collins 42

{Application filed
11/99-- Application
pending) Serial No.
75-846,572

' Any proprietary right that is indicated as being owned by Sean Collins individually, has

been or will be assigned to Wavetrak, Inc. prior to the Closing.
2359108C.BOS
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Trademark (U.8)

ServiceMark (1J.8))

Service Mark (U.8.)

Service Mark
NOTE: Application
Pending

Domain Name (URL)

Domain Name (URL)

Domain Name (URL)

Domain Name {URL)

Domain Name (URL)

Domain Name (URL)

Domain Name (URL)

Trademark (11.8))
NOTE:
REGISTRATION
CANCELED
PURSUANT TO
SECTION 8§,
TRADEMARK
WAS FOR
CLOTHING
WHICH IS NO
LONGER USED

2339105C.B06

Identification

BEACHLIVE
{Application filed
11/99-~ Application
pending) Seral No.
75-848,355

#75/496,901
SURFALERT

#75/456,904
SURF ALERT

Wavelax

Surfline.Com
NIC-000121 1824

Wavetrak Com
NIC-950213.64{9

Surflive Com
NIC-990213 64e4

Beachlive Com
NIC-

Surfology.Com
NIC-990213.64f38

Maringlive.Com
NIC-991223 . cfdf

surflinelive Com
NIC-

Reg No. 1,561,110
976 SURF

Holder

Sean Collins

Surfline GP

Surfline GP

Surfline GP/Surfline,

Inc.

Surfline/Wavetrak

Sean Collins

Surfline/Wavetrak

Surfline/Waveirak

Sean Collins

Sean Collins

Surfline GP

Surfline, Inc.

REEL: 004138 FRAME: 0659

rgﬂ§§1§
42

42

42

N/A

N/A

N/A

N/A

N/A

N/A

N/A
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Aug 2% 2008 12:08PN Surfline 714 374 0LHED

. Q = g Qf ‘ﬁ‘g’lé’ Sﬁ?ﬁ?ﬁiﬁ?@f @fgiai_ o

2k T

1, HARRIBT SMITH WINDSOR, s&:g::m;fm%f‘%ﬁ STATE OF THE STATE OF
DELAWARE, DO SERERY CERTIFY THAT THE SAID "SURF MERGER SUB,
INC, ", FILED A CERTIFPICATE OF MERGER, CHANGING ITS NAME TO
" SURFLINE, INC.", THE SEVENTEENTH DAY OF MARCH, A.D.

2000, AT 1
OICLOCK P.M.

%ﬁﬂiﬁﬂw@gﬁ xﬁiw&;ﬂéjg%%a;wdwawﬂﬁ

Harrier Smish Windsor, Secvesary of State

3173142 8320 AUTHENTICATION: 13786501

Q10435637 DATE: 10-04-01
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714 374 OS82 P.6

ISR L T e g S i,

Aug 25 2008 12:02PM Surfline

AMENDED STATEMENT BY FOREIGN CORPORATION

Surflive, Inc., a corporation organized and existing under t.hé: laws of the State of
Delaware, and which is presently qualified for the transaction of intrastate business in the State
of California, makes the following statement: ‘

That the name of the Corporation has been changed to that hereinabove set forth and that
the name relinquished at the time of such change was Surf Merger Sub, Inc.

Surfline, Inc., a Delaware corporation

Nicholas Nathanson, President -

=
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Aug 25 200438 12:03PM Surfline

State of Delaware

714 374 OBER

BAGE 1

Office of the Secretary of State

I, HARRIET SMITH WINDSOR, SECRETARY OFSSTATE OF THE STATE OF

DELAWARE, DO HERERY CERTIFY THE ATTACHED I

8 & TRUE aAND CORRECT

COPY OF THE CERTIFICATE o?“ﬁﬁ%ﬁﬁgﬁip WHICH MERGES:

"SURFLINE, xﬂé: B DE&AﬁARE.Cpr@QATIQN,

WITH Ahﬁ'LNmQ "SWELL, INC.* UNDER THE
A CORﬁORATIQN QRGRNIZED AND EXISTING UNDﬁR

OF DELAWARE,- AS RECEIVED AND, FILED IN THIS

&EME O» WEWELL, INC.®

GFFKCE TﬁE FIFTH DAY

o OF OCTOBER, A.D. 2001, AT 6 O'CLOCK P.M. "
i

R
sy

r

“HE hA’S OW THE STATE

Harnoate sdpmitt Poouns

&kﬁu@&mﬂ&ﬁﬁm&wnﬁ@w%w@wf&mm

3040943 8L1O0M AUTHENTICATION: 1418913

010845484

DATE: 10-30-

TRADEMARK
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Rug 25 2008 12:03PM Surfline 714 374 085862 p.g

STATE OF DELAWARE
BERETARY GF STATE
WSO OF CORPORATIONS
W OS:00 PN 107052001
IZHELBEIS ~ IOUODER

CERTIFICATE OF OWHNERSHIP AND MERQKR

Merging
SURFLINE, INC.
{a Delaware corporstion)
with and nte

EWELL, INC.
(s Delaware corporation)

Swell, Ine., 2 Delaware corporation {thiz "Corporation™), bereby cartifies that;

L This Corporation is incorporated pursuant & the D«:B,awm General Corporstion Law {the
"DGCLY.

2. This Corporation is the owner of sll of the curstanding m of stock of Surfling, Inc., &
Delaware corporation CRurfling”). ‘

3 This Corporation hereby merges Surlline with and into ﬁ’w @@rpmatxm pursuant 1o
Secticn: 253 of the DGCL. ‘

4. ‘The following mamaﬂdmmmﬁyafﬁmmmhmms adopted on October 3, 2001 by
the board of directors of this Corporation to werge Swilive o this Corporation:

"RESOLVED, that Suefline bs merged with and into this Corparation, and that
sl of the estate, property rights, privileges, powers, and Smnchizes of Surfline be vested
in and held and enjoyed by this Corporation, 83 the surviving corporstion, ss fally and
entively and withount change or diminution 28 the same were b@fm beld and enjoyed by

Surfline & ity name;

Surfline; and
RESOLVED FURTHER, that this Corporation shall cause 1o be enscuted, filed
and recorded the documents prescribed by the laws of the State afmslawaw aodd sy

sther appropriate juriediction and will cause @ be performed all nocessary acts prescribed
by the laws of thess jurisdictions,”

IN WITNESS WHEREOF, this Comporation has caused this Certificats of Ownership and Merger
1o be enecuted by it duly authorized offiver this 4th dav of October, 2001,

HER, that thds Corporation assume aii of the obligations of

Swell, Ino., i3
& Delgware corporation
| 44
By Jof Micholas Mathanso ,
MWicholss Nathanson i
Prasident by
I0345306_1 DO i
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MAR-12-2889 85:52P FROM: T 912149013406
e T 1346 F.erog

SURFLINE\WAVETRAK, INC,
CONTRIBUTION AND ASSUMPTION AGREEMENT

THIS CONTRIBUTION AND ASSUMPTION AGREEMENT (this *Agreement”) is
nade and entered into as of October3, 2001 {the "Effective Date"), by and between
Surfline\Wavetrak, Inc., a Delaware corporation {(the *Company”), and Swell, Inc., a Dielaware
gorporation (the “Contributing Stockholder™), with reference to the following facts:

A. The Contributing Stockhelder desires to contribute 1o the Company certain assets,
as set forth on Schedule 1 hereto (collectively, the "Contributed Assets™), in exchange for
(2) the assumption by the Company of vertain Habilities, a5 set forth on Schedule? hereto
(collectively, the " aesumed Lisbilities™); (b)a loan (the “Losn") from the Company in the
amnount of $150,000; and (c) the delivery of shares of the Company's common stock, par value
$0.001 per share (the "Commeon Steck™). "

B. The Contrbuting Stockholder reasonably believes that the contribution of the
Contributed Assets to the Company in exchange for the sssumption of the Assumed Liabilities
and the extension of the Loan by the Company will enable the Coniributing Stockholder o
discharge all of its remaining ligbilities.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, and in consideration of the mutual covenants and conditions
contained herein, the Company and the Contributing Stockholder hereby agree as follows:

i Contribution of Assets. Subject to the terms and conditions of s Agreoment,
as of the Effective Date, the Contributing Stockholder hereby sells, conveys, transfers, aseigns
and grants to the Company all of the Contributing Stockholder's legal, beneficial and other right,
ritle and interest in and to the Contributed Assets. ;

3. Assumed Liabilities. Subject to the terms and conditions of this Agreement, as
of the Effective Date, the Company hereby assumes, and from and after the Effective Date, the
Company shall observe, perform and discharge in all respecis, all the Assumed Liabilitics.

3. Loan, Subject to the terms and conditions of this Agreement, within five
business days of the Effective Date, the Company shall extend to the Contributing Stockholder a
loan in the smount of $150,000.00 against delivery by the Contributing Stockholder to the
Company of a subordinated promissory note in the form of Exhibit A.

4. Representations and Warranties of Coptributing Steckholder. The
Contributing Stockholder hereby represents and warrants to the Company that such Contributing
Stockholder has a preexisting personal or business relationship with the Company or 8 director or
officer of the Company, or by reason of its business or financial experience, the capacity to
protgct his own interests in connection with his investment in the shares of the Company's

Common Stock.

5. Exchange Solely for Stock In exchange and as sole consideration for the
Contributed Assets less the value of the Assumed Liabilities and the Loan {the "Mat Assets"),
and in full payment of the net fair market value of such Net Assets, the Company shall, as of the
Bffective Date, issue to the Contributing Stockholder 582,503 shares (the “Shares”) of the

TRADEMARK
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MAR-12-EPEY PSSP FROM: 0 91E14981 3400 o

Company's Common Stock.  The board of direciors of the Company has, in good faih,
determined that the Net Assels of the Contributing Stockbolder represent the fair market value of
the Shares. ;

&. Tax Trestment. The parties intend that the Contributing  Stockholder's
contribution to the Company of the Net Assets will qualify for non-recognition of gain or loss
under Section 351 of the Internal Revenue Code of 19865, as amended.

7. ®Miscellsneous.

{y  Amendments. This Agreement shall not be amended, changed, modified,
terminated or dischatged in whole or in part except by an instrument in writing signed by the

parties hereto.

{(6)  Entive Agreement.  This Agresment, the exhibits, schedules -and
attachments hersto or thereto and any and all other documents delivered or to be deliversd
pursuant hereto or thereto contain the entire agreement between the parties periaining to the
subject matter hereof. This Agresment supersedes all prior written agreements and all prier or
contemporansous verbal agreements with respect to the subject matter hevsof,

(¢} Waiver Any forbearance by a party to this Agreement in exercising any
right or rerpedy under this Agreement or otherwise giforded by applicable law shall not be 2
waiver of or prectude the exercise of that or any other right or remedy.

() Headings. The section headings hereof have been inserted for
convenience of reference only and ave not to be construed to affect the meaning, constraction or
affect of this Agreement. :

§

(e)  Severshility Whenever possible, cach provision of this Agreement will
be interpreted in such mamwer a8 to be effective and valid under all spphicable laws and
regulations.  Ify however, any provision of this Agreement is determined by any court of
competent jurisdiction to be prohibited by or invalid under any such law or regulation in any
jutisdiction, it will, as to such jurisdiction, be deemed modified to conform to the munimum
requirements of such law or regulation, or, if for any reason it is not deemed so modified, it will
be ineffective and invahid only to the extent of such prohibition or invalidity without affecting
the remaining provisions of this Agresment, or the validity ot effactiveness of such provision in
any other jurisdiction.

6 Choice of Law. This Agreement will be govemed by and construed in
sccordance with the internal laws of the State of Delaware.

{g)  Third Pacty Beneficianes. This Agreement is solely between the parties
hersto; there are no third party beneficiaries hersofl

(h}  Counterparts. This Agreement may be gxecuted in any number of

counterparts and by diffevent parties hersto in separale counterparts, sach of which when so
executed will be deemed to he an original and all of which taken together will constitute but ons

and the same agreement.
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REEL: 004138 FRAME: 0669



MAR - 12-28K : :
AR-12-2889 85:54P FROM: - T0:31214901 3408 P.4/28

IN WITNESS WHEREQF, this Agreement is executed on behalf of the parties hereto by
the following persons or their duly authorized representatives as of the date first written above.

THE CONTRIBUTING STOCKHOLDER?

Swell, Ine.,

3 ngwarfﬁ '
By

e 41 -
Name: fﬁéﬁ@;‘%“}

Title: ?{3 5;;,{; @‘@j ?m

THE COMPANY:

Surfline\Wavetrak, Inc.,
a Delaware corporation

By s

Wame:

Title:

36242668 _2.D0C
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N WITINESS WHEREOQF, this Agreement s executed on behalf of the pasties hereto by
the following persbns or their duly authorized representatives as of the date first writien above.

Tug Qammm‘mﬁ STOUKHOLDER:

Swell, Inc.,
a Delawars corporation

By

Name:

Title:

Tag COMPANY:

Surfline\Waveirak, ﬁm.,}
a Delawsare corporation

RERRRERRRT, " T RRIRARA0N00, amumnnoopen -

. o

By: ‘, T
e _Serar (o

77
Title: »

10242688_3.00C
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SCHEDULE 1

CONTRIBUTED ASSETS
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B TH: 912149013480 P, T0n
Suefliinaffavetrak, Ing,
intangibie Assels
Qotaber 5, 2001

Domastic Trademarks fag. Ne/Sorlal No, ingses
BEACHLIVE 2,307 847 42
BURFLINE 2,370,561 C42
SURFOLOGY 101 2,378,327 ]
WAVE-TRAK SURF REPORT AND

FORECAST SEAN COLLING 1,894,138 25 and 41
XXE T8MT7H,107 4% and 42

Customar Lists

1,600 WavfawSurdiing subscribers
150,000 Registersd surfling.com usars
50,000 Suwrf Alert -malt subscribers

Pomain Names
Suriline.com
Wavatrak.com
Surfiology.com
Surflive.com
Baachlive.com
Commareisl Lizcanse

10-year exclusive licenss to use the "Wave Refraction/Diffraction Modsl” developed at Scripps by Bl O'Rallly

4

10246866 _1.DOC
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. ASSIGMNMENT OF IRAD&MARK

WHEREAS Wavetrak, Inc., a California corporation, }mvmg its principal place of
business af 300 Pacific Coast H}g,hway, Suite 310, Huntington Beach, California 92648
(“Assignor”™), is the owner of the trademark as set forth on the attached Schedule A (hereinafter
“the Trademark™};

WHEREAS, Surfline/Wavetrak, Inc., a California corpioration, having its principal place
of business at 300 Pacific Coast Highway, Suite 310, ﬁl?luntingﬁpn Beach, California 92648
(“Assignee™), is desirous of acquiring the Trademark; ;

NOW, THEREFORE, for good and valuable consideration, receipt of which is hereby
acknowledged, Assignor hereby assigns to Assignee, its successors and assigns, all right, title
and interest in and to the Trademark, together with the night tdg sue and recover for, and the right
to profits or damages, due or accrued, arising out of or inn connection with any and all past,
present or future infringements or dilution of or damage to such Trademark.

THIS ASSIGNMENT OF TRADEMARK shall be binding upon and shall inure to the
benefit of Assignor and Assignee and their respective succcssqrs and assigns.

Signed as of this é day of February, 2004.

Wavetrak, Inc.

By:
Name: jﬁ«;fa/ LS
Titic: ?jﬁ,zﬁtjé‘;;,“f ﬁ@Z % (/fﬂ’?ﬂ-f-’{,.;

Surﬂine/Wavetrai{, Inc.

>
BY: e

Name: / f’j}m&*ﬂ wis PN
Title: [ @

13142799
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B SCHEDULE A

SURFOLOGY 101, U.S. Trademark Registration No, 2,,3’76?3?7

13127595
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RECORDED: 01/27/2010 - REEL: 004138 FRAME: 0676



