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STATE OF NEW JERSEY
DEPARTMENT OF THE TREASURY

FILING CERTIFICATION (CERTIFIED COPY}-

ICIMS, INC.
0100808699

I, the Treasurer of the State of New Jersey,
do hereby certify, that the above named business .
did file and record in this department the below
listed document(s) and that the foregoing is a
true copy of the
Restated Certificate of Incorporation
Filed in this office
December 30th, 2011 '
as the same is taken from and compared with the
original(s) filed in this office on the date set
forth on each instrument and now remaining on file
and of record in my office. |

IN TESTIMONY WHEREOF, I have
hereunto set my hand and affixed
my Official Seal at Trenion, this
3rd day of January, 2012

Andrew P Sidamon-Eristoff
Certificate Number: 122595781~ . State Treasurer

Verify this certificate online at
httpseifwwwl staten].us/TYTR Stonding CerttISP/Verify_Cert. jsp
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FILED
DEC-3 o 2011

New Jersey Division of Revenue L STATE TREASURER |

Restated Certificate of Incorporation
of
iCIMS.com, Inc,

To: Treasurer, Staie of New Jetsey

Pursuant to the provisions of Section 14A:9-5, Corporations, General, of the New Jersey Stafutes, the
undersigned corporation hereby cxceutes the following Restated Certificate of Incorporation (this

*Certificate of Incorporation™):
1. Name of Corpoeration: (CIMS, Inc,
2. Purpose: The purpose(s) for which the corporation (the “Corporation” or the “Company”) is

organized is to engage in any activity within the purposes for which corporations may be organized
under the New Jersey Business Corporation Act, Title 14A of the New Jersey Statutes (the “Aet™),

3. Registered Agent: The address of the Corporation's registered. office is 830 Bear Tavern Rd, Sie

3085, West Trenton, NJ 08623 and the neme of the Corporation's registered agent at such address is
Corporation Service Company.

4, Board of Directors: The Board of Directors of the Corporation (the “Board of Directors”)
currently consists of six (6) Directors. The names and addresses of the directors are as follows:

Gwo-Ching Liou Colin Day Stephen Day

Concord Center Building | Cencord Conter Buliding | Coneord Center Building ¢

1301 Suate Roote 36, Sulle 102 301 State Rouwle 36, Svite 102 1301 State Route 35, Soite 102

Hozlet, N 07730 Hazher, NJ 07730 Buordet, NJ 07730 ’
Sincia Liu Andrew Ferrentino Bradley Sparks

Coneord Center Building ! Coneord Center Buflding | Concord Center Buidding |

1304 Stole Rowe 36, Suite 102 1301 State Rowe 34, Suite 102 . 1301 Stewe Route 36, Suite 102

Haxlot, NF Q7730 Hazlel, NJ 97730 ‘Hazlet, Nf 07730

The elections and terms of office of all directors of the _Corporation'shall be determined in
accordance with this Certificate of Incorpotation and the Corporation's Bylaws,

5. Autherized Capital, The aggregate number of shares which the Corporation shall have authority
to issue is two hundred miflion (200,000,000), consisting of one hundred million (100,000,000}
shares of. Common Stock, without par value per share, of which Two Hundred Ninety-Four
Thousand and Two Hundred (294,200) shares are Class A Common Voiing Stock without par
valuc and Nincty-Nine Million Seven Hundred Five Thousand Eight Hundred (99,705,800} shares
are Class B Common Stock without par value, and one hundred million (100,000,000) shares of
Preferred Stock, $0.0001 par value per share, of which Nine Milion Two Hundred Forty-Six
Thousand One Hundred Thirty-Four (9,246,134) shares of Preferred Stock, $0.0001 par value per
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share, are designated as Series A Preferred Stock, all of the shares which the Corporation shall have
authority to issue being itemized as follows by classes, par value of shares, shares without par

value, and series, if any, within a class:

Clasy Shares in Class Serles Shares In Serles Par Value Per Share
Authorlzed Designated .
Common Stock 100.000,000 shares are withou! par value
Class A Common 294,200 shares are without par value
Votlnp Stock
Cless B Common 99,705,800 shares arg withaut par value
Stock
Preferred Stock 100,000,000 . £0.0001
Serivs A Preferred 9,246,134 $0.0001
Stock

The relative rights, preferences and limitations of the shares of each class and series, are as
follows:

5.1. Common Stock

The voting, redemption, dividend, liquidation and other rights of the holders of the
Common Stock are subject to and qualified by the rights of the holders of the Series A Preferred
Stock (the “Series A Preferred”), ' : )

Prior to the consurnmation of the Common Conversion Event ‘(as defined herein): (a) the
holders of the Class A Common Voting Stock are ehtitled to one vote for each share of Class A
Common Voting Stock held at all meetings of shareholders (and written actions in lieu of meetings)
and shall have the right to vote in the election of the Board of Directors and on all other matters
requiring shareholder. action; (b) the holders of the Class B Common Stock shall have no voting
powers, nor shall they be entitled to notice of any meetings, except as otherwise provided by law;
and (c) except as to voling rights, the holders of the Class A Common Voting Stock and the holders
of the Class B Common Stock shall have, share for share, equal earning, owning, liquidation and
other rights and privileges.

Each share of Class A Common Voting Stock (or fractional portion thereof) (i) shall be’
convertible at any time and from time to time at the option of the Class A Common Voting Stock
. shareholder thereof into one (1) share of Class B Common Stock (or & corresponding fractional
portion thereof) (an “Optional A Common Conversion™), and shall convert automatically into one
(1) share of Class B Common Stock (or a corresponding fractional portion thercof) upon such share
being transferred to any person which is not a Liou Affiliate (as defined herein) (an “Automatic A
Common Conversion™). In order to exercise the conversion privilege in respect of an Optional A
Common Conversion, the holder of any shares of Class A Common Voting Stock shall surrender
the certificate or certificates for such shares of Class A Common Voting Stock accompanied by the
proper instrurnents of surrender to the Corporation at its principal office, and the certificate(s) for
such shares of Class A Common Voting Stock shall also be accompanicd by a written notice to the
effect that the holder elects to cohvert such shares of Class A Common Voting Stock and stating the
name(s} in which the certificate(s) for shares of Class B Common Stock shall be issued. As

' . 2
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promptly as practicable after the receipt of such notice and the surrender of such sharcs of Class A
Common Voting Stock, the Corporation shall issue and deliver to such holder(s) or to the written
order of such holder(s) a certificate(s) for the number of shares of Class B Common Stock issuable
upon the conversion of such shares of Class A Comman Voting Stock, Such conversion shall be
deemed to have been effected on the date on which nofice shall have been received by the
Corporation and such Class A Common Voting Stock shall have been surrendered as hereinabove
pravided. Upon an Automatic A Common Conversion, such shares of Class A Common Voting
Stock shall automatically convert, with no further act of the holders thereof, into shares of Class B
Common Stock, on a one-for-one conversion basis. All shares of Class B Common Stock issued
upon the conversion of the Class A Common Voting Stock in accordance with this paragraph or
upon & Common Conversion Event shall, upon issuance, be validly issucd and non-assessable by
the Corporation,

So long as 4ny shares of Class A Common Voting Stock are outstanding, the Corporation
shall reserve and keep available out of its duly authorized but unissued stock, for the purpose of
effecting the conversion of the Class A Common Voting Stock as herein provided, such number of
its duly authorized shares of Class B Common Stock as shall from time to time be sufficient to
effect the conversion of all outstanding shares of Class A Common Voting Stock,

Upon the earlier of {a) there being no remaining shares outstanding of the Class A Common
Voting Stock, (b) the Class A Common Voting Stock and Class B Common Stock held of record by
Mr, George Liou (“Liou”) and the Liou Affiliates comprising in the aggregate less than fiftecn
percent {15%) of the capitel stock of the Corporation on an as converted basis, or (c) all shares of
Serics A Preferred being eutomaticaily converted to Common Stock upon a Qualified Public
Offering or Deemed Liquidation Event (such earlier event, the *Common Conversion Event”), all
shares of Class A Common Voting Stock and Class B Common Stock shall automatically convert,
with no further act of the holders thereof, into shares of Common Stock with no class distinction,
on a one-for-onc conversion basis, and the Corporation’s capital stock designated a5 Class A
Common Voting Stock and Class B Common Stock shall be automatically eliminated, Following
the consummation of the Common Conversion Event, the holders of the Common Stock shall be
entitled to one vote for each share of Common Stock held at all meetings of shareholders (and
written actions in lieu of meetings) and shall have the right to vote in the election of the Board of
Directors and on all other matters requiring shareholder action, For purposes of this Article 5,
(i) “Voting Common* means (A) prior to the Common Conversion Event, the Class A Common
Voting Stock and (B) from and after the Common Conversion Event, the Common Stock; and
(i) “Liou Affiliate” means any person, entity or fiem which, dircetly or indirgetly, is and remains
controlled by Liou, or any member of the immediate family of Liou, or any trust or other estate
planning vehicle created and remaining for the benefit of Liou, or any member of the immediate

family of Liou,

No share or shares of Class A Common Voting Stock acquired by the Corporation by
reason of redemption, purchase, conversion, or otherwise shall be refssued, and all such shares shall
be canceled, retired, and eliminated from the shares that the Corporation is authorized to issue, The
Corporation shall from time to time take such appropriatc corporate action as may be necessary fo
reduce the authorized number of shares of Class A Common Voting Stock accordingly.
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5.2, Preferred Stock

Subject to and qualified by the rights of the holders of the Series A Preferred, Preferred
Stock may be issued from time to time in one or more series pursuant to & resolution or resolutions
providing for such issue duly adopted by the Board of Directors (authority to do so being hereby
cxpressly vested in the Board of Directors). The Board of Directors is further authorized, subject to
limitations preseribed by law and subject to and qualified by the rights of the holders of the Series
A Preferred, to fix by resolution or resolutions the designations, powers, preferences and rights, and
the qualifications, limitations or restrictions thereof, of any wholly unissued series of Preferred
Stock, including, without limitation, authority to fix by resolution or resolutions the dividend rights,
dividend rate, conversion rights, voting rights, rights and terms of redemption (including sinking
fund provisions), redemption price or prices, and liquidation preferences of any such series, and the
number of shares constituting any such serjes and the designation thereof, or any of the foregoing.

Subject to and qualified by the rights of the holders of the Series A Preferred, the Board of
Directors is further authorized to increase (but not above the total number of authorized shares of
the class) or decrease (but not below the number of shares of any such seties then outstanding) the
number of shares of any series, the number of which was fixed by it, subsequent to the issuance of
shares of such series then outstanding, subject to the powers, preferences and rights, and the
qualifications, limitations and restrictions thereof stated in the Certificate of Incorporation or the
resolution of the Board of Directors originally fixing the number of shares of such series. If the
number of shares of any series is so decreased, then the shares constituting such decrease shall
resume the status which they had prior to the adoption of the resolution originally fixing the
number of shares of such series,

5.3. Designation of Rights, Preferences, Privileges and Restrictions of Series A
Preferred Stock

1. Definitions. For purposes of this Section 5.3 of this Article 5, the following
definitions shall apply:

(a) “Accruing Dividends” means dividends, accruing daily at the Dividend Rate
and compounded quarterly, on the sum of the then applicable Liquidation Preference plus the
amount of then accrued and uopaid Accruing Dividends.

(b) “Conversion Price” shall mean $3.88 per sharc for the Series A Preferred
(subject to adjustment from time to time for Recapitalizations and as otherwise set forth elsewhere

herein), -

{(c) ‘*Convertible Securities” shall mean sny evidences of indebtedness, shares,
or other securities convertible into or exchangeable for Common Sfock,

(d) “Distribution” shall mean (x) the transfer by the Corporation of cash or other
property without consideration or for less than fair value, whether by way of dividend or otherwise,
other than dividends on a class of Common Stock payable in such class of Common Stock, or (y)
the purchase or redemption of shares of the Corporation for cash or property other than:
(i) repurchases of Common Stock issucd to or held by employces, officers, dircctors or consultants

4.
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of the Corporation ot its subsidiaries upon termination of their employment or services pursuaut to
agreements providing for the right of said repurchase; (ii) repurchases of Common Stock issued to
or held by employees, officers, directors or consultants of the Corporation or its subsidiaries
pursuant to rights of first refusal contained in agreements providing for such right; and (jii) any
other repurchase or rcdemption of capital stock of the Corporation approved (by vote or writter™
consent) by the holders of a majority of each of the then outstanding shares of Common Voting
(acting as a separate class, by vote or written consent) and the then outstanding shares of Serics A
Preferred (acting as a separate class, by vote or written consent).

{¢) *“Dividend Rate” shall mean an annual rate of eight percent (8%).

() “Excluded Dividend™ shall mean the dividend of working capital surplus, if
any, paid following the Original Series A Issue Date to the holders of Common Stock of the
Corporation immediately. prior to the issuance of the Serics A Preferred, if provided for and
pormitted pursuant to a Series A Preferred Stock Purchase Agreement executed between the
Company and the purchasers of Series A Preferred Stock, .

~

(g) “Liquidation Preference” shall mean an amount cqual to $3.88 per share for
the Series A Preferred.(subject to adjustment from time to time for Recapitalizations, as set forth
elsewhere herein),

(h) “Options” shall mean rights, options, or warrants to subscribe for, purchase,
or otherwise acquire Common Stock or Convertible Securities,

(i)  “Original Issue Price” shall mean $3.88 per share for the Series A Preferred
(subject to adjustment from time to time for Recapitalizations, as set forth elsewhere herein).

i)  *“Original Series A Issue Date” shall mean January 3, 2012, regardless of any
subsequent issuances or transfers of the Series A Preferred or of certificates evidencing the Series A
Preferred,

(k) “Preferred Stock” shall mean the Series A Preferred together with each other
series of preferred stock designated by the Corporation from time to time,

(I}  *“Recapitalization” shall mean any stock dividend, stock split, combination of
- sheres, reorganization, recapitalization, reclassification, or other similar event.

(m) “Series A Director” shall mean any member of the Board of Directors elected
to the Board as the result of a Voting Agreement entered into among the holders of Voting
Common and Series A Preferred (the “Voting Agreement”), ‘

(n) “Series A Preferred” shall mean the Series A Preferred Stock,
2. Dividends,

(a)  Series A Preferred,

5.
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()  From and after the Original Serics A Issue Date and subject to the
following terms, the holders of outstanding shares of Series A Preferred shall be entitled to receive
dividends in an amount equal to the then unpaid Accruing Dividends, payable in preference and
priority to any declaration or payment of any Distribution on Common Stock, any other series of
Preferred Stock or any other class or series of capital stock of the Corporation. The right to receive
Acceruing Dividends on shares of Series A Preferred at the Dividend Rate shall be cumulative,
acerving daily and compounding quartterly, and the right to receive Accruing Dividends shall
accumulate to holders of Series A Preferred if dividends on said shares are not declared and paid in
any calendar year. Except as provided in Sections 3 and 7 hereof, Accruing Dividends on the
shares of Series A Preferred shall only be payable in cash and when, as and if declared by the Board
of Directors, out of any asscts at the time legally available therefor. No Distributions, other than the
‘Excluded Dividend, shall be made with respect to the Commeon Stock, any other series of Preferred
Stock or any other class or series of capital stock of the Corporation until all dividends at the
Dividend Rate on the Series A Preferred have been declared and paid or set aside for payment (o the
~ Series A Preferred holders,” Payment of dividends, if any, to the holders of the Series A Prefeired

shall be paid to holders of Series A Preferred on a pro rata, pari passu basis,

(i)  Holders of the Series A Preferred shall also participate pro rata on an as
converted basis with respect to dividends, if any (but other than the Excluded Dividend), declared
with respect to the Class A Common Voting Stock or Class B Common Stock, and any such
dividends paid pro rata to holders of Class A Common Voting Stock or Class B Common Stock and
to holders of Series A Preferred on an as converted bagis shall not reduce accurnulation of Accruing
Dividends on the Series A Preferred.

(b) Non-Cash Distributions. Whenever a Distribution provided for in this
Scction 2 shall be payable in property other than cash, the value of such Distribution shall be
determined in accordance with Section 3(e).

3, Liquidation Rights.

(a) Liquidation Preference. In the event of any liquidation, dissolution or
winding up of the Corporation, whether voluntary or involuntary (a “Ligquidation™), the holders of
the Series A Preferred shall be entitled to receive, prior and in preference to any Distribution of any
of the assets of the Corporation to the holders of the Class A Common Voting Stock or Class B
Common Stock, any other series of Preferred Stock or any other class or series of capital stock of
the Cotporation, an amount (to the extent available, in cash) per share for each share of Series A
Preferred held by them equal to, subject fo Section 3(b), the sum of (A) the Liquidation Preference
specified for such share of Series A Preferred and (B) all unpaid Accruing Dividends (whether or
not declared) and other declared but unpaid dividends (if any) on such share of Series A Preferred,
Tf upon a Liquidation, the asscts of the Corporation legally available for' distribution to the holders
of the Serics A Preferred are insufficient to permit the payment to such holders of the full amounts
specified in this Section 3(a), then the entire assets of the Corporation Jegally available for
distribution shall be distributed with equal priority and pro rata among the holders of the Series A
Preferred in proportion to the full amounts they would otherwise be entitled to receive pursuant o
this Section 3(a). In the event that any procceds of a Liquidity Event payable to the holders of the
Series A Preferred pursuant to this Section 3{g) are required to be held back pursuant to an escrow
arrangement, the cxtent, if any, to which such proceeds are to be subject to such hold back and, if

-6~
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so subject to such hold back, the order of distribution from such escrow arrangement shall be in
accordance with the priority and preferences of the Series A Preferred.

{b) Remaining Assets, After the payment to the holders of Series A Preferred of
the full preferential amounts specified above, the entire remaining assets of the Corporation legally
available for distribution by the Corporation, if any, shall be distributed with cqual priority and pro
rata among the holders of the Class A Common Voting Stock and Class B Common Stock in
proportion to the number of shares of Common Stock held by them, If the sum of (A) the amount
per share of Series A Preferred that such holder of- Serics A Preferred would have received in a full
liquidating distribution had such holder converted such share into Common Stock immediately
prior to the Liquidation and (B) all declared but unpaid dividends (if any) on such share of Series A
Preferred is greater than the per share Liquidation Preference payable pursuant to the immediately
preceeding Section 3(a), then the Serfes A Preferred shall not be paid the Liguidation Prefetence
and in lieu thereof (i) the holders of Series A Preferred shall be paid all declared but unpaid
dividends (if any) on such shares of Serfes A Preferred and (ii) the Scries A Preferred shell be
converted info Common Stock at the then applicable Conversion Rate and shail share in the

distribution pursuant to this Section 3(b),

(c) Deemed Liquidation Events, For purposes of this Section 3, a Liquidation
shall be deemed to be occasioned by, and to include (each of the following, a “Deemed
Liguidation Event™): (i) any sale, lease, transfer, conveyance, exclusive license or other
disposition, in one or any series of transactions, by the Corporation or any direct or indirect
subsidiary of the Corporation, of all or substantially all of the assets of the Corporation and its and .
its direct and indircct subsidiaries taken as a whole; (ii) any sale, transfer, conveyance or other
disposition (whether by merger or otherwise) in one or more transactions of one or more direct or
indirect subsidiaries of the Corporation if substantially alf of the assets of the Corporation and its
direct and indirect subsidiaries taken as a whole are held by such subsidiary or subsidiaries; and
(iii} any stock acquisition, reorganization, merger or consolidation to which the Corporation is a
constituent party, or sale or igsuance of any capital stock of the Corporation, in one or mors
transactions, following which any person or persons who were not the shareholders of the
Corporation on the Original Series A Issue Date holds more than fifty percent of the total voting
power represented by the voting securities of the Corporation or other surviving entity; provided,
however, that the holders of a majority of the then outstanding shares of Series A Preferred (acting
as & separate class, by vote or written consent) shall be entitled to elect not to treat any such event
specified in preceding clause (i), (i) or (iif) as a Liquidation for purposes of this Section 3, in which
case the applicable event shall not be deemed to be a Deemed Liquidation Event. The Corporation
shall not have the power to effect a Deemed Liquidation Event unless the sale, merger, transfer or
other operative agreement for such transaction, and any applicable plan of merger or consolidation
or similar instrument, provides that the consideration payable to the shareholders of the Corporation
shall be allocated among the holders of capital stock of the Corporation in accordance with this

Section 3.

(d) Notice of Liguldity Event. Written notice of a Liquidation or Deemed
Liquidation Event (2 “Liquidity Event”), stating a payment date, the cstimated amount of the
payment purseant to Scetion 3(a} and the place where said amounts shall be payable shall be given
not fess than ten (10) days prior to the payment date stated therein, to cach holder of record of

Series A Preferrod.
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(¢) Valuation of Non-Cash Consideration. If any assets of the Corporation
distributed to sharcholders in connection with any Liquidity Event are other than cash, then the
value of such assets shall be their fair market value determined in accordance with this Section

3(ek
(i)  Assets in the form of securities not subject to investment letter or

other similar restrictions on free marketability (other than restrictions arising solely by virtue of a
sharcholdor’s status as an affiliate or former affiliate) shall be valued as follows:

(A) If the securities are then traded on a national seourities-exchange
or the Nasdaq Stock Market (or a similar national quotation system), then the value of the
securities shall be deemed to be the average of the closing prices of the securities on such
exchange or system over the twenty trading day period ending three trading days prior to the
Distribution., . -

(BY If the securities are actively traded over-the-counter, then the
value of the securities shall be deemed fo be the average of the closing bid prices of the securitics
over the twenty trading day period ending three trading days prior to the Distribution.

(€) If the securities have no active public market, then the value of
the securities shall be the fair market value thereof, as mutually determined by the Board of
Directors and the holders of a majority of the then outstanding shares of Series A Preferred (acting
as a separate class, by vote or written consent).

(ii)  The method of valuation of seccurities subject to investment letier or
other restrictions on free marketability (other than restrictions arising solely by virtue of a
sharcholder’s status as an affiliate or former affiliate) shall be to make an appropriate discount from
the market value determined as above in clause (i) (A), (B) or {(C) to reflect the approximate fair
market value thereof, as mmivally determined by the Board of Directors and the holders of a
majority of the then outstanding shares of Series A Preferred (acting as & separate class, by vote or
wriften consem),

. (i}  In the case of assets other than cash or securities described in the

preceding clauses (i) or (ii), the Board of Directors and the holders of a majority of the then
outstanding shares of Series A Preferred (acting as & separate class, by vote or written consent)
shall mutually agree upon the value of such assets,

(iv) In the case of preceding clauses (i)(C), (i) and (iii), in the event the
Board of Directors and the holders of a majority of the then outstanding shares of Scries A
Preferred (acting as a separate class, by vote or written consent) fail to reach agreement upon the
fair market value of such assefs, either the Board of Directors or the holders of & majority of the
then outstanding shares of Series A Preferred (acting as a separate class, by vote or written consent)
may elect to proceed as follows: & qualified appraisal firm of national reputation selccted jointly by
a majority of the Board of Directors and the holders of a majority of the outstanding shares of
Serics A Preferred (in such casc, the “Appraiser”) shali determine the fair market value of such
assels; provided that if a majority of the Board of Directors and the holders of a majority of the
cutstanding shares of Serics A Preferred cannot agree on a mutually acceptable appraisal firm, each

-8-
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of the Board of Directors, on the one hand, and such holders, on the other hand, shall promptly
select one qualified appraisal firm of national reputation, and such appraisal firms shall within five
days appoint 2 mutually acceptable third appraisal firm of national reputation (in such case, the
“Appraiser”), which shall determine such fair market value. The determination of the Appraiser
shall be final and binding upon the Corporation and the holders of Series A Preferred, and the
Corporation shall bear all costs and expenses of the determination of fair market value,

In the event of a merger or other acquisition of the Carporation by another entity, the
Distribution date shall be deemed fo be the date such fransaction closes,

For the purposes of this Section 3(e), “trading day” shall meen any day which the
exchange or system on which the securities o be distributed are traded is open and “closing prices”
or “closing bid prices” shall be deemed to be: (i) for securities traded primatily on the New York
Stock Exchange, the American Stock Exchange or Nasdaq, the last reported trade price or sale
price, as the case may be, at 4:00 p.m., New York fime, on that day, and (i) for securities listed or
traded on other exchanges, markets and systems, the market price as of the end of the regular hours
trading period that is generally accepted as such for such exchange, market or system. If, after the :
date hereof, the benchmerk times generally acespted in the securities indusiry for determining the
market price of a stock as of a given trading day shall change from those sct forth above, the fair
market value shall be determined as of such other generally accepted benchmark times,

4, Conversion. The holders of the Series A Preferred shall have conversion rights as
follows:

- (a) Right to Convert. Each share of Series A Preferred (including those sheres
of Series A Preferred for which a Redemption Notice (as defined herein) has been delivered to the
Corporation but which shares have not yet been redeemed) shall be convertible, at the option.of the
holder thereof, at any time after the date of issuance of such share at the office of the Corporation
or any transfer agent for the Series A Preferred, info that number of fully-paid, non-assessable
shares of Class B Common Stock, or after a Common Conversion Event, into that number of fully-
paid, nonassessable shares of Common Stock ("Conversion Stock™), determined by dividing the
Original Issue Price by the Conversion Price. (The number of shares of Class B Comtnon Stock or
Common Stock, as the case may be, into which cach share of Series A Preferred may be converted
is hereinafter referred to as the “Conversion Rate” for Series A Preferred.) Upon any decrcase or
increase in the Conversion Price for Series A Preferred, as described in this Section4, the
Conversion Rate for Series A Preferred shall be appropriately increased or decreased.

{t) Automatic Conversion. Each share of Series A Preferred (excluding those
shares of Series A Preferred for which a Redemption Notice has been delivered to the Corporation
but which shares have not yet been redeemed, unless the holder thereof otherwise elects in writing)
shal] automatically be converied into fully-paid, non-assessable shares of Conversion Stock,
determined by dividing the. Original Issue Price by the Conversion Price then in - effect
(i} immediately prior to the closing of an underwritten fim commitment initia] public offering
pursuant to an effective registration slatement filed under the Securities Act of 1933, as amended
{the “Securities Act™), covering the offer and sale of Common Stock, provided that the offering
pricc per share {prior to underwriter commissions and expenses) is greater than or equal to three (3)
times the Original Issue Price and the aggregate gross proceeds to the Corporation are greater than
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$50,000,000 (a “Qualified Public OfferIng™); or (ii} at such date and time, or upon the oceurrence
of such event, as specified in a written request for such conversion received by the Corporation
from the holders of at least 50% of the Series A Preferred then outstanding (each of the events
referred to in (i) and (ii) are referred to hercin as an “Automatic Conversion Event™),

{c) Moechanics of Conversion.

(i) No fractional shares of Conversion Stock shall be issued upon
conversion of Series A Preferred, In lieu of any fractional shares fo which the holder would
otherwise be entitled, the Corporation shall pay cash equal to such fraction multiplied by the then
fair market value of a share of Conversion Stock as reasonably determined by the Board of
Directors. For such purpose, the shares of Series A Preferred to be converted held by each holder
of Series A Preferred shall be aggregated, and any resulting fractional share of Conversion Stock
shall be paid in cash. Any holder of Series A Preferred shall be entitled to convert the same into
full shares of Conversion Stock, and to receive certificates therefor, upon such holder either
(A) surrendering the certificate or certificates therefor, duly endorsed, at the office of the
Corporation or of any transfer agent for the Series A Preferred or (B) notifying the Coiporation or
its transfer agent that such certificaies have been lost, stolen or destroyed and execute an agreement
reasonably satisfactory to the Corporation to indemnify the Corporation from any loss incurred by
it in connection with such certificates, and in the case of clause (A) or (B} giving wriften notice to
the Corporation at such office that such holder clects to convert the same and stating the name(s) in
which the certificate(s) for shares of Conversion Stock shall be issued; provided, however, that
upon an Automatic Conversion Event, the outstanding shares of Series A Preferred shall be
converted automatically without any further action by the holders of such sharcs and whether or not
the certificates representing such shares are surrendered to the Corporation or its transfer agent;
provided further, however, that the Corporation shail not be obligated to issue certificates
evidencing the shares of Conversion Stock issuable upon such Automatic Conversion Event unless
either the certificates evidencing such shares of Series A Preferred are delivered to the Corporation
or its trapsfer agent as provided above, or the holder notifies the Corporation or its transfer agent
that such certificates have been lost, stolen or destroyed and execufes an agreement reasonably
satisfactory to the Corporation to indemnify the Corporation from any loss incurred by it in
connection with such certificates. Upon the occurrence of an Aulomatic Conversion’ Event, each
holder of record of shares of Series A Preferred shall be deemed to be the holder of record of the
Conversion Stock issuable upon such conversion, notwithstanding that the certificates representing
such shares of Series A Preferred shall not have been surrendered at the office of the Comporation,
that notice from the Corporation shall not have been received by any holder of record of shares of
Series A Preferred, or that the certificates evidencing such shares of Conversion Stock shall not

then be actually delivered to such holder,

(ii)  The Corporation shall, as soon as practicable after such delivery, or
after such agreement and indemnification, issuc and deliver at such office to such holder of Series
A Preferred, 2 certificate or certificates for the munber of shares of Conversion Common Stock fo
which such holder shall be entitled as aforesaid and a check payable to such holder in the amount of
any cash amounts payable as the result of a conversion into fractional shares of Conversion Stock,
plus any declared but unpaid dividends on the converted Series A Preferred. Any conversion
pursuant to Scction 4(a) shall be deemed to have been made immediately prior to the closc of
business on the date of excreise, and the person or persons cntitled to receive the shares of
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Conversion Common Stock issuable upon such conversion shall be treated for all purposes as the
record holder or holders of such shares of Conversion Stock on such date; provided, however, that
if the conversion is in connection with an underwritten offer of securities registered pursuant to the
Securities Act or a merger, sale, financing, or liquidation of the Corporation or other event, the
conversion may, at the option of any holder tendering Series A Preferred for conversion, be
conditioned upon the closing of such transaction or upon the occurrence of such event, in which
case the person(s) entitled to receive the Common Stock issuable upon such conversion of the
Series A Preferred shall not be deemed to have converted such Series A& Preferred until immediately
prior to the closing of such transaction or the occurrence of such event,

{tii)  In case the number of shares of Series A Preferred represented by the
certificate or certificates surrendered pursuant to Section 4(a) exceeds the number of shares to be
converted, the Corporation shall promptly execute and deliver to the applicable holder(s), at the
expense of the Corporation, a new certificate or certificates for the number of shares of Series A
Preferred represented by the surrendered certificate or certificates that are not to be converted.

(iv)  The Corporation shall pay all issue taxes, if any, incurred in respect
of the issue of shares of Conversion Stock on any conversion. If a holder of shares surrendered for
conversion specifics that the shares of Conversion Stock to be issued on conversion are to be issued
in a name or names other than the name or names in which such surrendered shares stand, the
Corporation shall not be required to pay any iransfer or other taxes incurred by reason of the
issuance of such shares of Conversion Stock in the name of another.

(d) Adjustments to Conve'rsion Price for Diluﬁhg Issues. ,

(i) Special Definifion. For purposes of this Section 4(d), “Additional
Shares of Common” shall mean all shares of Commeon Stock issued (or, pursuant fo
Section 4(d)(iii) below, deemed to be issued) by the Corporation after the Original Series A Issue
Date, other than issuances or deemed issuances of (cach of the following, an “Exempted

Security™);

(1) shares of Conversion Stock issued upon conversion of the Series
A Preferred; : .

(2) up to 2,000,000 shares of Common Stock (as adjusted from time
to time for Recapitalizations) issued to employees, consultants, officers, or directors after the
Original Series A Issue Date, in accordance with the terms and conditions of the 2010 Stock Plan
approved prior to the Original Series A Issue Date, or such additional shares under the 2010 Stock
Plan or such plan or plans as are approved by both the Board of Directors and the holders of a
majority of the then outstanding shares of Series A Preferred (acting as a separate class, by vote or
written consent); .

(3) shares of Common Stock issued upon exercisc of options, notos,
warrants, or other rights to acquire securities of the Corporation that are outstanding as of the
Qriginal Scrics A issue Date;
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. ) sharés of Common Stock issued pursnant to a stock split orasa
dividend or disiribution on the Series A Preferred;

(5) shares of Common Stock issued in a Qualified Public Offering;

(6) shares of Common Stock issued or issuable pursuant to the
acquisition of another entity by the Corporation by merger, purchase of substantially all of the
assets or other reorganization or to & joint venture agreement, provided that such transaction is
approved, such approval including without limitation approval of the issuance of such shares, by
the Board of Directors and the holders of a majority of the then outstanding shares of Series A
Preferred (acting as a separate class, by vote or written consent);

{7y shares of Common Stock issued or issuable to banks, equipment
lessors or other lenders or financial institutions, in each case pursuant to a commercial equipment
leasing transaction approved (such approval including without limitation approval of the issuance
of such shares) by the Board of Directors including the affirmative vote of a Series A Director, all
such issuances pursuant to this clause (7) not to éxceed an aggregate number of shares representing
more than 5% of the total number of shares then cutstanding (any shares in excess of such 5% not
being Exempted Securities);

~

(B) the issuance of capiial stock or rights to acquire capital stock
issued in connection with collaborations, development agreements, or licensing transactions, in
each case that are strategic and not primarily of a financial nature, the terms of which are approved
(such approval including without limitation approval of the issuance of such shares} by the Board
of Directors iricluding the affirmative vote of a Series A Director, all such issuances pursuant to this
clause (8) not to exceed an aggregate number of shares representing more than 5% of the total
number of shares then outstanding (any shares in excess of such 5% not being Exempted

Securities);

: (9) shares of Common Stock issued fo suppliers of goods or
services pursuant to transactions approved (such approval including without limitation approval of
the issuance of such shares) by the Board of Directors including the affirmafive vote of a Series A

Director; and

(10) shares that are otherwise excluded by approval, such approval
including without Jimitation approval of the issuance of such shares, of (i) both the Board of
Directors and the holders of a majority of the then outstanding shares of Series A Preferred (acting
as a separate class, by vote or written consent), or (ii) the holders of both a majority of the then
outstanding shares of Voting Common (acting as a separate class, by vote or written consent) and &
majority of the then outstanding shares of Series A Preferred (acting as a separate class, by vofe or
written consent),

(i) No Adjustment of Conversion Price. No adjustment in the
Conversion Price of Series A Preferred shall be made in respect of any particular issuance of
Additional Shares of Common Stock if (a) the consideration per share (as determined pursuant to
Section 4(d){v) below) for an Additional Share of Common Stock issued or decmed issued by the
Corporation would result in an adjusted Conversion Price greater than the Conversion Price in
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effect on the date of, and immediately prior to such issue, for the Series A Preferred, or (b) the
holders of & majority of the then outstanding shares of Series A Preferred (acting as a separate a
class, by vote or writtén consent) determine that no such adjustment shall be made as a result of

such issuance,
(iity Deemed Issue of Additienal Shares of Commeon.

)] In the cvent the Corporation at any time or from time to time
after the Original Series A Issue Date shall issuc any Options or Convertible Securities or shall fix
“a record date for the determination of holders of any class of securitics entitled to receive any such
Options or Convertible Securities (excluding Options or Convertible Securities which are
themselves Exempt Securities), then the maximum number of shares (as set forth in the instrument .
relating thereto without regard to any provisions contained therein for a subsequent adjustment of
such number pursuant to anti-dilution or similar provisions of such Option or Convertible Security)
of Common Stock issuable upon the exercise of such Options or, in the case of Convertible
Securities, upon the conversion or exchange of such Convertible Securities or, in the case of
Options for Convertible Securities, upon the exercise of such Options and the conversion or
exchange of the underlying securities, shall be deemed to be Additional Shares of Common issued
as of the time of such issue or, in case such a record date shall have been fixed, as of the close of

business on such record date.

)] If the terms of any Option or Convertible Security, the issuance
of which resulted in an adjustment to the Conversion Price pursuant to the terms of Subsection
4(d)(iv), are revised as a result of an amendment to such terms or any other adjustment pursuant to
the provisions of such Option or Convertible Security (but excluding sufomatic adjustments to
such terms pursuant to anti-dilution or similar provisions of such Option or Convertible Security)
to provide for either (a) any increase or decrease in the number of shares of Common Stock
issuable upon the exercise, conversion and/or exchange of any such Option or Convettible Security
or (b) any increase or decrease in the consideration payable to the Corporation upon such exercise,
conversion and/or exchange, then, effective upon such increase or decrease becoming effective, the
Conversion Price computed upon the original issue of such Option or Convertible Security (or
upon the occurrence of a record date with respect thereto) shall be readjusted to such Conversion
Price as would have obtained had such revised terms been in effect upon the original date of
issuance of such Option or Convertible Security, Notwithstanding the foregoing, no readjusiment
pursuant to this clause (2) shall have the effect of increasing the Conversion Price fo an amount
which exceeds the lower of (x) the Conversion Price in effect immediately prior to the original
adjustment made as a result of the issuance of such Option or Convertible Security, or (y) the
Conversion Price that would have resulted from any issuances of Additional Sharcs of Common
Stock (other than deemed issuances of Additional Shares of Common Stock as a result of the
issuance of such Option or Convertible Security) between the original adjustment date and such

readjustment date,

{(3) If the terms of any Option or Convertible Security, the issuance
of which did not result in an adjustmeni to the Conversion Price pursuant to the terms of Section
4(d)(iv) (cither because the consideration per share (determined pursuant to Section 4(d)(v)) of the
Additional Sharcs of Common subject thereto was equal to or groater than the Conversion Pricc
then in cffect, or because such Option or Convertible Sccurity was issucd before the Original
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Series A Issue Date), are revised after the Original Series A Issue Date 25 a result of an amendment
to such terms or any other adjustment pursuant to the provisions of such Option or Convertible
Security (but excluding automatic adjustments to such terms pursuant to anti-dilution or similar
provisions of such Option or Convertible Security) to provide for either (1) any increase in the
number of shares 6f Common Stock issuable upon the exercise, conversion or exchange of any
such Option or Converfible Security or (2) any decrease in the consideration payable to the,
Corporation upon such exercise, conversion or exchange, then such Option or Convertible
Security, as so amended or adjusted, and the Additional Shares of Common Stock subject thereto
(determined in the manner provided in Section 4(d)(iii)(1)) shall be deemed to have been issued
effective upon such increase or decrease becoming effective.

4 If the number of shares of Common Stock isstiable upon the
exercise, conversion and/or exchange of any Option or Convertible Security, or the consideration
payable to the Corporation upon such exercise, conversion and/or exchange, is calculable at the
time such Option or Convertible Security is issued or amended but is subject to adjustment based
upon subsequent events, any adjustment to the Conversion Price provided for in this Section
4(d)(iii) shall be effected at the time of such issuance or amendment based on such number of
shares or amount of consideration without regard to any provisions for subsequent adjustments
(and any subsequent adjustments shall be treated as provided in clauses (2) and (3) of this Section
4(d)(iD). If the number of shares of Common Stock issuable upon the exercise, conversion and/or
exchange of any Option or Convertible Security, or the consideration payable to the Corporation
upeh such exercise, conversion and/or exchenge, cannot be calculaled at all at the time such
Option or Convertible Security is issued or amended, any adjustment fo the Conversion Price that
would result under the terms of this Section 4(d)(ifi) at the time of such issuance or amendment
shall instead be effected at the time such number. of shares and/or amount of consideration is first
calculable (even if subject to subsequent adjustments), assuming for purposes of calculating such
adjustment to the Conversion Price that such issuance or amendment took place at the time such
calculation can first be made,

(iv) Adjustment of Conversion Price Upon Issuaunce of Additional
Shares of Common. ’

) (1)’ In the event the Corporation shall issue Additional Shares of
Common (incliding Additional Shares of Common deemed to be issued pursuant to
Section 4(d)(iii) above) without consideration or for a consideration per share less than the
Conversion Price of Series A Preferred in effect on the date of and immediately prior to such issue,
then the Conversion Price of the Series A Preferred shall be reduced, concurrently with such issue,
to an amount {calculated o the nearest one-hundredth of a cent) determined by multiplying such
Conversion Price by a fraction, (A) the numerator of which shall be the number of shares of
Coramon Stock deemed outstanding (as defined below) immediately prior to such issue plus the
pumber of shares of Common Stock which the aggregate consideration received by the Corporation
for the total number of Additional Shares of Common so issued would purchase at such Conversion
Price, and (B) the denominator of which shall be the number of shares of Common Stock deemed
outstanding (as defined below) immediately prior to such issue plus the number of such Additional

Shares of Common o issucd.

-14-

. TRADEMARK
REEL: 004755 FRAME: 0192



(2) Notwithstanding the foregoing, the Conversion Price shall not
be reduced at such time if the smount of such reduction would be Ioss than $0.01, but any such
amount shall be carried forward, and a reduction will be made with respect to such amount upon
the earlier of (x) the actual conversion of any Series A Preferred and (y) the tinie of, and together
with, any subsequent reduction which, fogether with such amount and any other amounts so carried
forward, equal $0,01 or more in the aggregate..

. (3) For the purposes of this Section 4(d)(iv), “Common Stock
deemed outstanding™ as of a given time means the sum of (x) the number of shares of Common
Stock actually outstanding, (v) the number of shares of Common Stock into which the then
outstanding shares of Preferred Stock could be converted if fully converted at such time, and (z) the
number of shares of Common Stock that could be obtained through the exercise or conversion of all
other rights, options, warrants, and convertible securities exercisable at such time.

. ' (v} Determination of Consideration. For purposes of this Section 4(d),
the consideration received by the Corporation for the issue (or deemed issue) of any Additional
Shares of Common shall be computed as follows: '

(1) Cashand Property. Such consideration shall:

(a) insofar as it comsists of cash, be computed at the
aggregate amount of cash received by the Corporation before deducting any reasonable
‘underwriting discounts or commissions allowed or paid, or other reasonable expenses incurred, by
the Corporation in conncction with such issuance, but excluding amounts paid or payable for
accrued interest;

(b)  insofar as it consists of property other than cash, be
computed at the fair market value thercof at the time of such issue, as reasonably determined in
good faith by both the Board of Directors and the holders of a majority of the then outstanding
shares of Series A Preferred (acting as a separate 4 class, by vote or written consent); and

(¢)  in the event Additional Shares of Commen are issued
together with other shares or securities or other assets of the Corporation for consideration which
covers both, be the proportion of such consideration so received, computed as provided in
clauses (a) and (b} above, as reasonably determined in good faith by both the Board of Directors
and the holders of a majority of the then outstanding shares of Series A Preferred (acting as a
separate a class, by vote or written consent), ’

: (2) Options and Convertible Securitics. The consideration per share
“received by the Corporation for Additional Shares of Common deemed to have been issued
pursuant to Section 4(d)(iii) above shall be determined by dividing:

(x) the total amount, if any, received or recejvable by the
Corporation as consideration for the issue of such Options or Convertible Securities, plus the
minimum aggregate amount of additional consideration (as set forth in the instruments relating
thercto, without regard to any provision contained therein for a subsequent adjustment of such
consideration) payable to the Corporation upon the excreise of such Options or the conversion or
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exchange of such Convertible Securities, or in the case of Options for Convertible Securities, the
exercise of such Options for Convertlble Securitics and the conversion or exchange of such
Convertible Securities, by -

: ()  the maximum number of shares of Common Stock (as
set forth in the instruments relating thereto, without regard to any provision contained thercin for a
subsequent adjustment of such number) issuable upon the exercise of such Options or the
conversion or exchange of such Convertible Securitics.

(¢) Adjustments for Subdivisions or Combinations of Common Stock, In the
event the outstanding shares of Common Stock shall be subdivided (by stock split, by payment of a
stock dividend or otherwise), into = greater number of shares of Common Stock, the Conversion
Price of the Series A Preferred in effect immediately prior to such subdivision shal] concurrently
with the effectivencss of such subdivision, be proportionately decreased so that the number of
shares of Common Stock issuable on conversion of each share of such series shall be increased in
proportion to such increase in the aggregate number of shares of Common Stock outstanding. In
the event the outstanding shares of Common Stock shall be combined (by reclassification or
otherwise) into a lesser number of shares of Common Stock, the Conversion Price of the Series A
Preferred in effect immediately prior to such combination shall, concurrently with the effectiveness
of such combination, be proportionately increased so that the number of shares of Common Stock
issuable on conversion of each share of such series shall be decreased in proportion to such
decrease in the aggregate mumber of shares of Common Stock cutstanding.

4
()  Adjustments for Subdivisions or Combinations of Preferred Stock. In the
event the outstanding shares of Series A Preferred shall be subdivided (by stock split, by payment
of a stock dividend or otherwise) into a greater number of shares of Series A Preferred, the
Accruing Dividends per share, Or1gmai Issue Price and Liquidation Preference of the Serics A
Preferred in effect immediately prior to such subdivision shall, concurrently with the effectiveness
of such subdivision, be proportionately decreased. In the event the outstanding shares of Scries A
Preferred shall be combined (by reclassification or otherwise) into a lesser number of shares of
Series A Preferred, the Accruing Dividends per share, Orlginal Issue Price and Liquidafion
Preference of Serics A Preferred in effect immediately prior to such combination shall
concurrently with the effectiveness of such combination, be proportionately increased.

(g) Adjustments for Certain Dividends and Distributions. In the event the
Corporanon at any fime or from time to time after the Original Series A Issue Date shall make or.
issue, or fix a record date for the determination of holders of Common Stock eatitled to receive, 8
dividend or other distribution payable on the Commeon Stock in additional shares of Common
Stock, then and in each such event the Conversion Price in cffect immediately before such event
shall be decreased as of the time of such issuance or, in the event such a record date shall have beon
fixed, as of the close of business on such record date, by multiplying the Conversion Price then in
cffect by a fraction:

(i)  the numerator of which shail be the total number of shares of Common
Stock issued and outstanding immediately prior to the time of such issuance or the close of business
on such record date, and
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(ii} the denominator of which shall be the total number of shares of Common
Stock issued and outstanding immediately prior to the time of such issuance or the close of business
on such recotd date plus the number of shares of Common Stock issuable in payment of such
dividend or distribution.

Notwithstanding the forcgoing, (a) if such record date shall have been fixed and such dividend is
not fully paid or if such distribution is not fally made on the date fixed therefor, the Conversion
Price shall be recomputed accordingly as of the close of business on such record date and thercafler
the Conversion Price shall be adjusted pursuant to this subsection as of the time of actual payment
of such dividends or distributions; and (b) that no such adjustment shall be made if the holders of
Series A Preferred simultaneously receive a dividend or other distribution of shares of Common
Stock in a number equal to the number of shares of Common Stock as they would have received if
all outstanding shares of Series A Preferred had been converied inte Common Stock on the date of

such event,

. () Adjustments for Other Dividends and Disiributions. In the event the
Corporation at any time or from time 1o time after the Original Series A Issue Date shall make or
issue, or fix a record date for the determination of holders of Common Stock entitled to reccive, a
dividend or other distribution payable in securities of the Corporation (other than a distribution of
shares of Common Stock in respect of outstanding shares of Comamon Stock) or in other property
and the provisions of Section 3 do not apply to such dividend or distribution, then and in each such
event the holders of Series A Preferred shall receive, simultaneousty with the distribution to the
holders of Common Stock, a dividend or other distribution of such securities or other property in an
amount equal to the amount of such securities or other property as they would have received if all
outstanding shares of Series A Preforred had been converted into Commen Sfock on the date of

such event.

D Adjustments for Reclassification, Exchange, and Substitution. Subject
to Section 3 above (“Liquidation Rights"), if the Common -Stock issuable upon conversion of the
Series A Preferred shall be changed into the same or a different number of shares of any other class
or classes of stock, whether by capital reorganization, reclassification or otherwise (other than a
subdivision or combination of shares provided for above), then, in any such event, in licu of the
number of shares of Common Stock which the holders would otherwise have been entitled to
receive each holder of such Series A Preferred shall have the right thereafier to convert such shares
of Series A Preferred into a number of shares of such other class or classes of stock which a holder
of the number of shares of Common Stock deliverable upon conversion of such series of Serigs A
Preferred inmmediately before that change would have been entitled to receive in such
reotganization, reclassification or other event, and, in any such case, appropriate adjustiment (as
determined in good faith by both the Board of Directors and the holders of a majority of the then
outstanding shares of Series A Preferred {acting as a scparate a class, by vote or writien consent)
shall be made in the application of the provisions in this Section 4 with respect to the rights and
interests thereafter of the holders of the Series A Preferred, to the end that the provisions set forth in
this Section 4 (including provisions with respect to changes in and other adjustments of the
Conversion Price) shall thereafter be applicable, as nearly as reasonably may be, in relation to any
sccuritics or other propexty thereafter deliverable upon the conversion of the Series A Preferred.
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) Adjystments for Consoldation; Merger,  Without limiting the
provisions of Section 3 or Section 4(i) above, in the event of a merger or consolidation to which the
Corporation is a party, each share of Series A Preferred shail, after such merger or consolidation, be
convertible into the kind and number of shares of stock and/or other securities, cash or other
property which the holder thereof would have been entitled to receive if the holder had held the
Common Stock issuable upon conversion of such share of Series A Preferred immediately prior to
such consolidation or merger, and, in any such case, appropriate adjusiment (as determined in good
faith by both the Board of Directors and the holders of a majority of the then outstanding shares of
Series A Preferred (acting as a separate a class, by vote or written conscnt) shall be made in the
application of the provisions in this Section 4 with respect to the rights and interests thereafter of
the holders of the Series A Preferred, to the end that the provisions set forth in this Section 4
(including provisions with respect to changes in and other adjustments of the Conversion Price)
shall thereafter be applicable, as nearly as reasonably may be, in relation to any securitics or other
property thereafter deliverable upon the conversion of the Series A Preferred.

(k) Certificate as to Adjustments. Upon the occurrence of each adjustment or
readjustiment of the Conversion Price pursuant to this Section 4, the Corporafion at-its expense
shall, as promptly as reasonably practicable but in any event not later than ten (10} days thereafler,
compute such adjustment or readjustment in accordance with the terms hereof and furnish to each
holder of Series A Preferred a certificate sefting forth such adjustrment or readjustment (including
the kind and amount of securities, cash or other properfy into which the Series A Preferred is
convertible) and showing in detail the facts upon which such adjusiment or readjustment is based.
The Corporation shall, as promptly as reasonably practical upon the written request at any time of
any holder of Series A Preferred, fiurnish or cause to be fumished to such holder a like certificate
setting forth (i) such adjustments and readjustments, (1i) the Conversion Price at the time in effect
and (iii} the number of shares of Common Stock and the amount, if any, of other property which at
the time would be received upon the conversion of Series A Preferred.

() Notices of Record Date. In the event that the Corporation shall propose at
any time: ‘
(i)  to declare any Distribution upon its Common Stock, whether in cash,

property, stock or other securities, whether or not a regular cash dividend and whether or not out of
camings or earned surplus; '

(i) to effect any merger, consolidation, reorganization, reclassification or
recapitalization of its Common Stock outstanding invelving a change in the Common Stock; or

(1)  to voluntarily liquidate or dissolve or to enter info any transaction
deemed to be a liquidation, dissolution or winding up of the Corporation pursuant to Section 3(c)
above;

then, in connection with each such event, the Corporation shall send to the holders of the
Series A Preferred at least 10 days’ prior written notice of the date on which a record shall be taken
for such Distribution (and specifying the date on which the holders of Common Stock shall be
entitled thercto and, if appliceble, the amount and character of such Distribution} or for determining
rights to vote in respect of the matters referred to in (ii) and (iii) above or, with respect to the
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matters referred to in (ii) and (iii) above, for determining the effective date on which such merger,
consolidation, reorganization, reclassification, recepitalization, liquidation, dissolution or winding-
up is proposed to take place, and the time, if any is to be fixed, as of which the holders of record of

. Common Stock (or such other capital stock or securities at the time issuable upon the conversion of
the Series A Preferred) shall be entitled to exchange their shares of Common Stock (or such other
capital stock or securities) for securities or other property deliverable wpon such merger,
consolidation, reorganizetion, reclassification, recapitalization, liquidation, dissolution or winding-
up, and the amount per share and character of such exchange applicable to the Series A Preferred
and the Common Stock. :

The nofice provisions set forth in this section may be shortened or waived prospectively or
retrospectively by the approval of the holders of a majority of the then outstanding shares of Series
A Preferred (acting as a separate class, by vote or written consent}).

: (m) Reservation of Stock Issuable Upon Conversion, The Corporation shall at

al] times reserve and keep available out of its authorized but unissued shares of Common Stock
solely for the purpose of effecting the conversion of the shares of the Series A Preferred, such
number of its shares of Common Stock as shall from time to time be sufficient to effect the
conversion of all then outstanding shares of the Series A Preferred; and if at any time the number of
authorized but unissued shares of Common Stock shall not be sufficient to effect the conversion of
all then outstanding shares of the Series A Preferred, the Corporation will take such corporate
action as may, in the opinion of its counsel, be necessary to increase its authorized but unissued
shares of Common Stock to such number of shares as shall be sufficient for such purpose.

(n) Future Issuances, The Corporation anticipates that any private capital raise
by the Corporation after the Original Series A Issue Date will be in the form of new series of
preferred stock, which may be senfor in rank to the Series A Preferred, subject to all applicable |,
consent or approval rights of the Series A Preferred, and may have a different conversion price, but
which otherwise will reflect substantially similar structural and economic terms to the Series A
Preferred. If securities of the Corporation issued after the Original Series A Issue Date have the
benefit of any structural (non-governance) or economic features not provided to the Series A
Preferred, other than seniority (as to liquidation payment equal to all or less than all of the purchase
price therefor} or conversion price, including but not limited to (i) participation rights, (i) rights to
priority or multiple return, (i) current pay or other dividend or distribution rights, (iv) decreasing
conversion price through a paid-in-kind or other coupon, (v) ratchet anti-dilution rights or other
anti-dilution provisions more favorable than those provided to the Series A Preferred or
(vii) greater than pro rata participation rights, then (x) the value of such features will be
appropriately reflected in the Conversion Price for purposes of computing the weighted average
dilution protection provided for above and (y) the Series A Preferred will be deemed amended to
include any such features. The holders of a majority of the then outstanding shares of Series A
Preferred (acting as a separate a class, by vote or written consent) may request that the Corporation,
and the Corporation shall promptly upon receipt of such request, amend this Certificate of
Incorporation to so include such deemed amendment or amendments, all in form and substance
satisfactory to such holders, such amendment or amendments to be treated as a clarification or
clarifications of this Certificate of Incorporation, Without limiting the generality of the foregoing,
if the Corporation issues participating preferred stock, then for purposes of calculating the effective
price per share of such an issuance of securities, the number of additional shares issuable shall be
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increased by a number equal to (i) the maximum value of such participation or participation-like
feature {without regard to any limitations or wash-out provisions) divided by (ii) the lowest
possible conversion price per share of Common Stock to be acquired on conversion in such

offering. .

(o) No Impairment. The Corporation will nof, by amendment of its Certificate
of Incorporation or through any reorganization, recapitalization, transfers of assets, consolidation,
merger, dissolution, issue or sale of securities or any other voluntary action, avoid or seck to avoid
the observance or performance of any of the terms to be observed or performed hereunder by the
Corporation, but will at all times in good faith assist in the carrying out of all the provisions of this
Section 4 and in the taking of all such actions as may be necessary or appropriate in order to protect
the conversion rights of the holders of the Serfes A Preferred against impairment; it being
specifically understood that the issuance of a senior serics of preferred stock issued with the
approval of both the Board of Directors and the holders of a majority of the then outstanding shares
of Series A Preferred (acting as a separate a class, by vote or written consent) shall not be an
avoidance or impairment, or otherwise a breach or violation, pursuant to the foregoing,

~

5. Voting.

{8) General, On the lerms expressly pravided herein or as required by law, the
holders of Series A Preferred shall be entitled to vote on all matters on which holders of any class
of Common Stock are entitled to vote, including without limitation, the election of directors,

() Series Voting, So long as any shares of Serles A Preferred remain
outstanding, Series A Preferred shall vote as a separate voting class on all matters to which the
Series A Prefemred is entitled to vote and not in common with Voting Common, The approval (by
vote or written consent as provided by law) of the holders of a majority the outstanding shares of
. Serics A Preferred voting a8 a separate class, is required for any approval by the Series A Preferred.

(¢) Series A Preferred, Each holder of Series A Preferred shall be entitled to the
number of votes on any matter equal to the number of shares of Class B Common Stock into which
the shares of Series A Preferred held by such holder could be converted as of the record date for
determining shareholders entitled to vote on such matter. The holders of shares of the Series A
Preferred shall be entitled to voté as a separate voting class on all matters on which the Voting
Common shall be entitled fo vote, Holders of Series A Freferred shall be entitled to notice of any
shareholders’. meeting, which nofice shall be in accordance with the Bylaws of the Corporation,
Fractional votes shall not, however, be permiited and any fractional voting rights resulting from the
above formula (after aggregating all shares into which shares of Series A Preferred held by each
hotder could be converted), shall be disregarded.

(d) Election of Directors. So long as any shares of Series A Preferred remain
outstanding, holders of record of the sharcs of Series A Preferred Stock shall be entitled to clect
three {3} Serics A Dircctors as contemplated in the Voting Agreement and the number.of directors
serving on the Corporation’s Board of Directors (the “Board™) shall be as established fn the
Corporation’s bylaws, So long as any shares of Series A Preferred remain outstanding, election of
a nominec to the Board of Directors requires the approval (by vote or written consent as provided
by law) of the holders of a majority the outstanding sharcs of Serics A Preferred voting as 4 class,
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and the approval (by voie or written consent as provided by law) of the helders of a majority of the
Voting Commeon voting as a class,

(e) Adjustment in Authorized Common Stock. The number of authorized
shares of Common Stock may be increased or decreased (but not below the number of shares of
Common Stock then outstanding) only with the approval (by vote or writtcn consent as provided by
law) of the holders of a majority the outstanding shares of Serics A Preferred and the approval (by
vote or written consent as provided by law) of the holders of a majority of the ouistanding shares of

Vating Common,.

6. Amendments and Changes; Other Protective Provisions, As long as at least 50% of
the shares of Series A Preferred originally designated (as adjusted for Recapitalizations) shail be
issned and outstanding, the Corporation shall not, without first obtaining the approval of the holders

" of a majority of both the then outstanding shares of Series' A Preferred (acting as a separate class,
by vote or written consent) and the then outstanding shares of Voting Common (acting as a separate
class, by vote or written consent), alter, amend, modify or terminate any provision of this Section 6
or do or agree to do any of the following: '

(a) take any action that would materially or adversely alter or change the rights,
preferences, privileges or powers of, or resirictions provided for the benefit of, the Series A

Preferred;

(b)  increasc the authorized number of shares of any class or series of stock, except
as specifically provided or contemplated herein;

) {c) issue any shares of any class or series of stock or any Options or Convertible
Securities, other than issuances of the same described in clauses (1) through {4) of Section 4(d)(i)
hereof;

(d) authorize or create (by reclassification or otherwise) any new class or series of
shares (or any security convertible into shares) having rights, preferences or privileges (whether
with respect to dividends, redemption, payments upon liquidation, voting rights or otherwise)
senior fo or on a parity with the rights, preferences or privileges of the Series A Preferred; -

{(e) approve or effect (i) any merger or consolidation involving the Corporation
(including without limitation any subsidiary merger), (i) any other corporate reorgenization of the
Corporation, {iti) any sale of all or substantially all of the assets of the Corporation or other
acquisition of the Corporation, or (iv) any acquisition of any material assets by the Corporation;

(f)  authorize or cffect the purchase, redemption or other acquisition of any capital
stock of the Cotrporation, other then (i) repurchases pursuant to stock restriction agreements
approved by both the Board of Directors and the holders of a majority of the then outstanding
shares of Series A Preferred (acting as a separate class, by vote or written consent) that grant the
Corporation a right of repurchase upon termination of the service or employment of a consuliant,
dircctor or employce and (i) redemptions pursuant to Scetion 7 hereof;
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(g) authorize or effect the paymeni of a cash or other dividend or other
Distribution to any holders of any class or serics of the Corporation’s capital stock, other than the
Series A Preferred; '

(h) authorize or effect any iransaction that results in the Iransfer, pledge,
exclusive license or other disposition of material assets of the Corporation to any person, other than
a wholly-owned subsidiary of the Carporation;

(i  approve or effect any Liquidation or Deemed Liquidation Event;

‘ {i)  appoint or remove the chief executive officer or chief financial officer of the
Corporation (or any other officer performing roles customarily performed by the chief executive
officer or chief financial officer);

(k) change the Corporation’s accounting practices or policies (except to the extent
required by changes in United States generally accepted accounting principles) or change the .
Corporation’s independent auditing firm;

() amend, alter, repeal or rescind any provision of the Certificate of
Incorporation or bylaws of the Corporation;

(m) change the authorized number of seats on the Board of Directors;

(n) incur, secure, assume or otherwise obligate (including through guaraniees or
other forms of credit support) the Corporation for any debt financing of any kind in excess of §2
million in the aggregate;

{(0) enter into any fransaction with any officer, director, employee or affiliate of
the Corporation ‘or any of their respective family members (or any entity directly or indirectly
affiliated with one or more of such persons or entities), other than transactions in the ordinary
course of business on reasonable commercial terms that are no less favorable to the Corporation
than could have been obtained on a bona-fide arms-length basis from an unaffiliated third party; or

(p) authorize or allow any direct or indirect subsidiary of the Corporation to take
_ oragree to take any of the foregoing actions (a)-(0). ,

7. Redemption of Series A Preferred.

(a) -Redemption Request, At any time on or after the fifth anniversary of the
Original Series A Issue Date, upon the giving at any time prior to or afier such date of written
notice (the “Redemption Notice™) to the Corporation, the holders of at least a majority of the
outstanding shares of Series A Preferred, voting as a scparate class, may request redemption of all
of the then outstanding shares of Series A Preferred. Upon receipt of a Redemption Notice, the
Corporation shall send a copy of the Redemption Notice to each other holder of outstanding shares
of Series A Preferred, Unless prohibited by New Jersey law goveming disiributions to
shareholders, the Corporation shall redeem on the Redemption Date (as defined herein) at the
Serics A Redemption Price (as defined hercin) all of the then outstanding shares of Scries A
Preforred. The Corporation shall pay the Scrics A Redemption Price with respect fo such shares of
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Series A Preforred prior to any other Distributions with respect to any other class or series of
capital stock of the Corporation. The date on which the shares of Series A Preferred Stock are
redeemed (the “Redemption Date™) shall not be more than 60 days after receipt by the Company
of the Redemption Request. '

(b) Series A Redemption Price. The redemption price per share of Series A
Preferred (the “Series A Redemption Price™) shail be cqual to the greater of {i) the sum of (A) the
Liquidation Preference specified for such share of Series A Preferred and (B) all unpaid Accruing
Dividends (whether or not declared) and other declared but unpaid dividends (if any) onh such share
of Series A Preferred through the Redemption Date, and (i) the Fair Market Value (as defined
herein). “Fair Market Value™ means the fair value of a share of Series A Prefetred, based upon
the cash sale of one hundred percent (100%) of the capital stock and options of the Corporation as
a going concern to a strategically motivated and financially able buyer, without any discount for
the nonliquidity or minority ownership, and taking into account all accrued and unpaid dividends
thereon, as determined by a qualified independent investment banker (an “Investment Banker™)
selected by the Corporation.and the holders of a majority of the outstanding shares of Series A
Preferred within two weeks of the date of the Redemption Notice. If the Corporation ard the
holders of a majority of the cutstanding shares of Seiries A Preferred cannot agree on a mutually
accepfable Investment Banker by such date, cach of the Corporation and such holders shall
promptly select an itivestment banker and such investment bankers shall within five days appoint a
mutually acceptable third Investment Banker, which shall compute the Fair Market Valug, The
computation of the Investment Banker shall be final and binding upor the Company and the
holders of Series A Preferred. The Corporation shall bear all costs and expenses of the
determination of Fair Market Value,

(¢) Imsufficient Funds. If the Corporation on the Redemption Date does not have
sufficient funds legally available to redeem all the shares of Series A Preferred for which
redemption is required pursuant to Section 7(a) hereof, then it shall, to the maximum lawful extent
(including by causing any direct or indirect subsidiaries of the Corporation to make the assets of
such subsidiaries available to the Corporation in order to fulfill the Corporation’s obligations
pursuant te this Section 7 to the extent legally available) redeem such shares of Series A Preferred
on a pro rata basis among the holders of Series A Preferred in proportion fo the number of shares
of Series A Preferred held by such holders, based on the respective amounts which would
otherwise be payable in respect of the shares to be redeemed if the Iegally available funds wore
sufficient to redeem all such shares, and shall redeem the remaining shares to be redeemed as soon
as sufficient funds are legally available. In the event that the Corporation is not able to pay, or
defaults in the payment of, all or any portion of the Series A Redemption Price, the unpaid balance
shall accrue interest from the date of such default at the rate of four percent (4%} per annum (the
“Default Rate"), payable quarterly in arrears until paid in full; provided that the Default Rate shall
not limit any other rights or remedies of the holders of Series A Preferred while any Scries A
Redemption Price or interest thereon is owing and unpaid. Any shares of Series A Preferred not
timely redeemed in full (including the payment in full of any interest thereon) shall remain
outstanding and cntitled to all the rights, preferences and privileges provided herein, including
without limitation the continued accrual of Accruing Dividends.

{(d) Surrender of Certificates. On or before the Redemption Date, cach holder of
sharcs of Scries A Preferred Stock shall surrender the certificate or certificates representing such
e
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7.

shares {or, if such registered holder alleges that such certificate has been lost, stolen or destroyed, a
lost certificatc affidavit and agreement reasonably acceptable to the Company to indemnify the
Company against any claim that may be made against the Company on account of the alleged loss,
theft or destruction of such certificate) lo the Company, in such manner and at such place
designated by the Company, and thercupon the Redemption Price for such shares shall be payable
to the order of the person whose name appears on such certificate or certificates as the owner
thercof. In the case of any pardial redeniption effected in accordance with Section 7(¢) hereof, the
Corporation shall promptly execute and deliver 10 the applicable holders, at the expense of the
Corporation, a new certificate or certificates for the number of shares of Series A Preferred
represented by the surrendered certificates that are not then being redeemed '

(e) Rights Subsequent to Redemption. If on the Redemption Date the
Redemption Price payable upon redemplion of the shares of Series A. Preferred Stock to be
redeemned on the Redemption Date is paid or tendered for payment or deposited with an
independent payment agent so as to be available therefor in a timely manner, then notwithstanding
that the certificates evidencing any of the shares of Series A Preferred Stock so called for
redemption shall not have been surrendered, dividends with respect to such shares of Series A
Preferred Stock shall cease to accrue after such Redemption Date and all rights with respect to
such shares shall forthwith afler the Redemption Date terminate, except only the right of the
holders to receive the Redemption Price without interest upon surrender of their certificate or
certificates therefor.

8. Relssuance of Preferred Stock, In the evenf that any shares of Series A Preferred
shall be converted pursuant o Section 4 above or otherwise repurchased by the Corporation, the
shares sa converted or repurchased shall be cancelled and shall not be issuable by the Corporation.

9. Notices. Any notice required by the.provisions of this Section 5.3 to be given to the
holders of Preferred Stock shatl be deemed given if deposited in the United States mail, first class,
postage prepaid, and addressed to each holder of record at such holder’s address appearing on the

books of the Corporation,

Bylaws, In furtherance and not in limitation of the powers conferred by statute and subject to the
rights, privileges and powers of the Series A Preferred, the Board of Directers is authorized and
empowered to make, alier, emend and rescind the By-Laws of the Corporation.

Limitation of Liability of Directors and Officers. To the fullest extent permitfed by the Act, or
any other applicable law, as the same cxists or may hercafter be amended, & director of the
Company shall not be personally liable to the Company or its shareholders for monetary damages
for any action taken, or any failure to take any action, as a director.

The Company shall indemnify and hold harmicss, to the fullest extent permitted by the Act, or any
ather applicable law, as the same exists or may hereafter be amended, any Company direstor or, if
and to the extent approved by the Board of Dircctors (including the Series A Dircctors), any .
Company officor, who was or is made or is threatened to be made a party or is otherwise involved
in any action, suit or procesding, whether civil, criminal, administrative or investigative (a
“Proceeding™) by reason of the fact that he or she, or a person for whom he or she is the legal
representative, is or was a director, officer, cmployee or egent of the Company or is or was serving

o
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at the request of the Company s a director, officer, employec or agent of another corporation or of

a parmership, joint venture, trust, enferprise or non-profit entity, including service with respect to

employee benefit plans, against all liability and loss suffered and expenses reasonably incurred by

such person in connection with any such Proceeding. The Company shall be required to indemnify

a person in connection with a Proceeding initiated by such person only if the Proceeding was

authorized by the Board of Directors {{ncluding, in the case of indemnification of any officer, the
. approval of the Series A Directors). )

The Company shall buve the power fo Indernify and hold harmiess, to the extent permitted by the
Act, or any other applicsble law, as the same exists or may hereafter be amended, any etployee or
agent of the Company (in each case, if and %o the extent approved by the Board of Directors
(including the Scries A Directors)) who was or is made or is threatened fo be made a party or is
otherwise involved in any Proceeding by reason of the fact that he or she, or a person for whom he
or she is the legal represcntative, is or was an officer, cmployee or agent of the Company or is or
was serving at the request of the Company as a direcior, officer, employee or agent of another
corporation or of & partnership, joint venturs, trust, enterprise or non-profif entity, including service
with respect fp employee benefit plans, against all liabilily and loss suffered and expenses
reasonably incurred by such person in connection with any such Proceeding,

Without limiting the generality of the precoding paragraphs of this Section 7, any person who is or-
was & director, officer, employeo, or agent of the Corporation (or of any constituent corporation
absorbed by the Corporation in & consolidation or merger), and any person who is or was a director,
officer, rustee, employee, or agent of any other entity (including, without limitation, an employee
benefit plan), serving as such at the request of the Corporation, or any such constituent corporation,
. or the logal represeniative of any such director, officer, trustec, employee, or agent, shall be
indemnified by the Corporation egainst expenses fo the extent reguired by, and in accordance with,

Section 14A:3.5(4) of' the Act.

Neither any amendment nor repeal of this Arficle, nor the adoption of any provision of this
Certificate of Incorporation inconsistent with this Article, shall eliminate or reduce the effect of this
Article in respect of any matter occurting, or any cause of ection, suit or claim accruing or arising
or that, but for this Article, would accrue or arise, prior fo such amendment, repeal or adoption of

an inconsistent provision. '

8  Amendment, Except as provided in this Certificate of Incorporation, the Corepany reserves the
right to amend, lter, change or repeel any provision contalned in this Centificate of Incorporation,
in the manner now or hereafter prescribed by statute, and all rights conferred upon shareholders

herein are granted subject to this reservation.
9. Duration. The duration of the Corporation is perpeiual.

10, Effective Date. This Certificate of Incorporation shal} be effective on January 1, 2012,

Date: December 30; 201t
Title: President and Chlef Executive Officer
Ayt be Chaln of Bourd, Prex., or Vice Pret)

Signature:
Name:  Colin Day

NJ Division of Revenue, PO Bos 308, Trenton NJ 08646
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Certificate required to be filed with the
RESTATED CERTIFICATE of INCORPORATION
(For Use by Domestic Corporations)

Pursuant to N.J.8.A.14A:9-5 (5), the undersigned corporation hereby executes the following certificate:
1. Name of Corporation; iCIMS.com, Ing,
2. The Restated Certificate of Incorporation was adopted on the 30™ day of December, 2011,

3. At the time of adoption of the Restated Certificate of Incorporation, the number of oufstanding
shares of each class or sertes entitled to vote thereon as a class, and the vote of such shares, was:

Class or Toln} Number ofShares  Total Number of Shores Number of Shares Voted
Seeley Oylsfunging Enitiled t0 Vote for Agalnst
Class A Carmrion Votlng Stock ©294,200 294,200 294,200 ¢
Class B Comrnon Stock 25,605,232 0 NA NA
5, ‘This Restated Certificate of Incorporation restates and jntogrates and further amends the Certificate
of Incorporation of this corporation by:
® changing the name of the corporation from iCIMT,com, Int. to ICIMS, Ino.;

e increasing the total number of shares of stock that the Corporation shull have nuthority to lssue to
© two hundred million (200,000,000), consisting of one hundred million (100,000,000} shares of

Commen Stagk, without par valne per share, of which Two Hundred Ninety-Four Thousand and
Two Hundred {294,200) shaves ave Class A Common Voting Stock without per value and Ninety-
Nine Million Seven Hundred Five Thousand, Elght Hundred (99,705,800) shares are Class B
Common Stock without par value, and one hundred mitlion (100,000,000) shares of Preferred
Stock, $0,00D1 par value per shure; .

° authorizing the fssuance of Preferred Stock In serles to bt designated from time to time by the
Board of Direetors;

. designating the rights, terms and preferences of Nine Million Two Hundred Forty-Six Thousand
One Hundred Thirty-Four (9,246,134) chares of Sexles A Preferred Stock; and

o amending provisions with respect fo the limitation of liebility and indemnification of directors and-

officars,

6. This Restated Certificate of Incorporation shall become cffective on January 1, 2012,

Date: Decemtber 30, 2011
Title: Prestdent and Chiel Executive Officer

[Musi be Chalr, of Boerd, Pres, or Viee Pres}

Signature:
Name:  Colin Day

NJ Division of Revetiue, PO Box 308, Trenton NF 08646
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