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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS

CENTRAL DIVISION
fnre Chapter 7
KONARKA TECHNOLOGIES, INC. No. 12-42095-HIB
KONARKA NB HOLDINGS, LLC 12-42096-Hi8
Babtors. Joiatly Administered

ORDER AUTHORIZING AND APPROVING SALE OF THE INTELLECTUAL
PROPENTY OWNED BY KONARKA TECHNOLOGIES, INC.
FREE AND CLEAR OF LIENS, CLATMS INTERESTS AND ENCUMBRANCES

; o o 3 g )
A g fos & ad distriot, ms&“ﬁay of  Mowmeds 2012

This matter having corne before me on the motion {the “Motion™) of David M. Nickiess, the duly

appoinied chapter 7 trustee {the “Trustee”} of Konarka Technologies, Inc (“Technologies™} and
Konarka NE Holdings, LLC, for enfry of an order authorizing, among other things, a sale {the
“Sale™) pursuant to that certain asset purchase agreement dated as of September 14, 2012
{colisctively with all exhibits and aneillary decuments thereunder, the “APAY), between the
Trustee and Merek KGaA, Darmstadi, Germany (the “Purchaser”) of the intellectual property
owned by Technologies {the “Assets™}, as such Assets arc more fully ,deed asd described in
the APA. and based upon the evidence presented at the hearing held on %2012 {the.
“Sale Hearing”), and all parties in interest huving been heard or having had the opportunity io be
heard regarding the sale of the Assets, and the Cour! having reviewed and considered the
Motion, and the arpuments of counsel made and the svidence adduced at the Sale Hearing; and

upon the record of the Sale Hearing and this chapter 7 case, and after duc deliberation thereon,

and goud cause appearing therefor, it is hereby
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FOUND AND DETERMINED THAT:'

A Jurisdiction. The Coust has jurisdivtion to hear and determine the Motion
and to grant the relief reguested in the Motion pursuant to 28 U.S.C. §§ 157(b)(}) and 1334(k).

B. Venue. Venue of this case and the Motion in this distriet iy proper under
28 LLS.C. 8§ 1408 and 1409, This is a core proceeding within the meaning of 28 U.S.C, §
137¢b)2).

. Statutory Predicates. The statutory and legal predicates for the relief
requested in the Motion are Bankrupicy Code sections 105, 363, 365 and 354, Banlauptey Rules
2002, 6004, 6006, 6007, 9014 and 9619, and Local Rule 6004-1.

I},  MNotice. Notice of the Motion and the Sale Hearing has been provided to:

(i) United States Trustes, 446 Main Stroet, Woresster, MA 01608, ATTN: Richard D. King,
Eisa. (ricﬁard,i.king@uséoj gov); (i) Willimrm R. Moorman, Jr., Esg. counsel to the M&E and RE
purchaser (moorman@craigmacauley.com), Craig and Macauley Professional Corporation; 600
Atlantic Avenue, Federal Reserve Plaza, Boston, Massachusetts, 02210); (i) Allen & Qvery
LLP, 1221 Avenue of the Americas, New York, NY 10020; Attention: John Kibler, Esq.

(John Kibler@AllenOvery.con), Joseph Badtke-Berkow, Esq. (Juscph, Badtke-
Berkow@AllenOvery.com) counsef to the Puschaser; (iv} Total Gas & Power USA (SASB)
Robert A, Trodella, Esq., Jones Day, 553 Calitornia Stveet, 26% Floor, 9an Francisco, CA 94104,
(rirodella@jonesday.com); and (v) Meyer H, Potashman, Sherin and Lodgen LLP, 101 Fedeml
Street, Boston, MA 921 10, Counsel to Mass Development Finance Agency
(mhpotashmani@sherin.com); and (vi} those parties who have requested notice pursuant to Rule
2002 of the Federal Rules of Bankrupicy Procedure,

E. Publication Notice. As evidenced by the affidavits of publication filed

with the Coprt FLL 212, notice of the Notice of Blection Deadline (asdefined in the Motion) was

published in the Wall Street Journai (Global Edition) on Sepiember 235, 2012,

Findingsof Tact shall be construed as conclusions of law and eonclusions of Taw shall be construed as
findings of Tect 1o the fullest extent of the law: See Fed, R, Banke P, 7052,

~H
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F. Notice. Based upon the affidavits of service filed with the Court and the
evidende presénted i the Sale Hearing, (a) notice of the Maotion, tie Notice of Election Deadlisg,
and the Sale Hearing was adequate and sufficient nnder the cirounsstances of this chapter 7 case
and these proceedings and complied with the various applicable requirements of the Bankruptey
Code and the Bankvuptey Rules, (b} a reasonable opportunity to object and be heard with respect
to the Motion and the relief requested therein was afforded fo all interested persons and entities,
and {c) a reasonable opportunity to make an elsction under section 363{(n){(¥)(B) of the
Bankruptoy Code was afforded to cauntarpaﬁiés to agreements 1o which Technologies is also a
party and pursusnt o which Technologies granted a licesise under its intellectual property.

G, Notice Sufficient. The foregelng notice wasg good, sufficient and
approprizie under the circumstances, and no other or further notice of the Motion, the Sale, or the
Sale Heanag is requited:

H. Objections, To the extent not withdraws, resolved, or otherwise sddressed
by the terms of this Order, all sbjections to the Motion as they relate to the sale of the Assets are
overruled.

L Assets Property of the Estate. Other than with respect to the competing

ownership claims 1o the German Assels (as discussed in paragraph N, below), the Assets ate
assets of Technologies® csiate.

L Sufficiency of Masketing. The Trustee marketed the Assets. Based upon

the record of these proceedings, all creditorsand other partics in interest and all prospective
Purchasers have bees afforded a reasonable and fair opportunity 1o bid for the Assets.

K. The Purchaser’s Offer. The Purchaser submitted an offer for the Assets

and the Trustee hay determined in & valid and sound exercise of its business judgrmrient that
entering into the APA with the Purchaser is in the best interests of Technologies, its estate and
creditorg, and all parties in interest.

I. Asset Purchase Agreenient. On September 14, 26012, the Trusice and the

Purchaser entered into the APA and such agreement was subject to higher and better offers.
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M. Bid Procedures. The Bid Procedures (as defined in the Bid Procedures
Order) were substantively and procedurally fair to all parties and to potential bidders. The
Trustee undetiook substantial effoits, and condueted the sale process without collusion and in
accordance with the Bid Procedures. The Trustce (a) afforded interested potential purchasers a
full, fair, and reasonable opportunity to qualify as bidders and submit their highest or otherwise
beat offer to purchase the Assets, and {b) provided potential puschasers, upon request, sufficient
information to enable them o make an informed hudgment on whether to bid on the Assels.
Pursuant to the Bid Procedures, Total Gas & Power USA (8AS) (*Total™) was deemed 2
(ualified Bidder. No other Qualified Rids were received before the Bid Deadline.

N Side-Agreements Regarding Trustee’s Qwnership Rights. Asof the

Execution Date of the APA, some of the Assets (the “German Agsets”) were subject to
cofnpsting ownership claims by Alexander Kubusch (the “German Administrator™), as the
insolvency administeator for Konarka Technologics Gmbl, Technologies™ wholly owned foreign
subsidiary (“Konarka Germamy™). n addition, Total, as a creditor of Konarka Germany, asserted
ownership and control over Konarka Germany's claims to ownership over the German Assets, a3
a tesuit of a security assignment granted by Konarka Germany to Total of the German Assets.
To resolve those competing owsnesship claims and o facilitate the Trustee’s sale of the Assets
fres and clear of Liens, Claims, and Interests, (i) the Trustce, the Purchaser, the German
Administrator, and the puschaser of assets from Konarke Germany entered into an agreernent
{the “Side Agreement™} whereby, upon closing under the APA, (x) the Purchaser will pay US
$370,000 to the German Administrator, {¥) the German Administrater, on behalf of Konarka
Germany, will waive Konarka Germany’s claims {6 ownership over the German Assets, and

{z} the Purchaser will grant a license to use the German Assels to the purehaser of asgets front
Konarka Germany; (i} Total entered into a seftlement agreement with the German Adniinisfrator
{the “Votal Setifement”) which provides, among other things, for the assignment by the German
Administrator to Total of his right to receive the US $370,000 from the Purchaser and for Total's

waiver of any rights to ownesship and control over the German Assets, and (iii) the Trustee

cedln
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exeouted an Acknowledgement (ihe “Acknowledgement,” and, collectively with the Total
Settlement gnd the Side Agreement, the “Facilitating Agreements™) of the Total Settlement,
whereby the Trustee acknowledged the Total Settlement and agreed, subject to Court approval &s
necessary; to waive any arguments that Total's entry into the Total Settlement will influence or
effect the merits of any potential claims to equitably subordinate or otherwise impact Total’s
claims against Technologies or Holdings.

(67 Acceptance of Total’s Back-Up Bid. Total has submitted, and the Tyustee

has accepted, & credit bid in the amount of $2,630,000 to purchase the Assels as a back-up bid
{the “Back-Up Bid™). The Trustee’s acceptance of the Back-Up Bid was and is a proper exercise
of his business judgment and sppropriate uader the circumstances of these cases, the APA, the
Bid Procedures Order, and the Bid Procedures (as defined below), The Back-Up Bid constitutes
the next highest and best offer for the Assets. To the extent that the Trustee ultimately sclls the
Assets to Total under the Back-Up Bid: (x) with the exception of (i) the finding of fact in
parsgraphs R and X, below, regarding the sommon identity of directors or controlling
shareholders, (ii} the finding of fact in pavagraph L, above, (iif} the finding of fact in paragraph
P, below, and {iv) the provisions of paragraph 32, bolow, all references to the “Purchaser” i this
Order shall include Total in its capacity as back-up bidder, provided, however, that by submitting
and/or consumimating the Back-Up Bid, Total shall not be required to pay cash consideration for
any of the Assets and shall not be required to enter into & purchase agreement; {y) with the
exception of (i) the finding of fact in pavagraphs K and L, above, (ii) paragraph 5, belaw, (iii) the
provisions of paragraph 32, below, and {iv) the provisions of paragraph 33, below, all references
to the “APA™ inr this Order shall sefer to the Back-Up Bid; and () the amount of Total’s secured
¢claim(s) againgt Technologies shall be reduced by the amount of the Back-Up Bid, and the
remaining balance of Total's clatm(s) in these vases shall be preserved and unimpaired.

B, No Other Qualified Bids. Having received no Qualified Bids (ss defined

in the Order of this Count dated Seplember 19, 2012) {the “Bid Procedures Order™)) other than

the Back-Up Bid by the Rid Deadline (as defined in the Bid Procedures Order), puesuant 1o the
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Bid Procedures Order the Trustee determined in ¢ valid and sound exercise of the Trustee's
business judgment (1) to dispense with the Auction, and (i1} that the highest and best Qualified
Bid was that of the Purchaser, with the Back-Up Bid as the next highest and best Bid.

103 Corporate Authority. Subject {o the endry of this Order, the Trustee has

full power and authority to consummate the wansaction contemplated by the Motion and/or the
Back-Up Bid, as applicable and appropriate, as well ag the Pacilitating Agresments.

R. Arm’s-Length Sale and Furchaser Entite’s Good Faith. The APA was

negatiated and undertaken by the Trustee and the Purchaser at arm’s longth without callusion or
fraud, and in good faith within the meaning of section 363(m) of the Bankrupicy Code. The
Purchaser is not an “msider™ o-f Technologies as that term is defined by section 101¢(31) of the
Bankruptey Code. The Purchaser recognized that the Truster was free t0 deal with any other
party interested in acquiring the Assets, all payments to be made by the Purchaser in connection
with the Sale have been disclosed, the Purchaser has not vielated section 363(n} of the
Bankruptey Code by any action of insetion, and so comnon identity of directors or controlling
stockholders exists between the Purchaser and Technologies. As a result of the foregoing, the
Purchaser is entitied to the proteciions of section 363(m) of the Bankruptey Code, including in
the event this Order or any portion thereof is reversed or modified on appeal, and gtherwise has
proceeded in good faith in all respects in connection with this proceeding.

S, N¢ Fraudulent Transfer. The total consideration provided by the

Purchaser for the Assets is the highest and best offer received by the Trustee, constituies
reasonably equivalent value and fair consideration under the Bankruptey Code, the Uniform
Frandulent Transfer Act, the Uniform Fraudulent Conveyance Act and any other applicable laws,
and may not be avoided under section 363¢n) of the Bankruptey Code. The APA was not eniersd
into, and the Sale is not being consuimmated, for the purpose of hindering, delaying, or
defrauding creditors of Technologies under the Bankruptcy Code or under the laws of the United
States, any state, territory, possession thereof, or the District of Columbia, or any other

applicable Jaw. Neither Technologies nor the Purchaser have entered into the APA or any

i
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agreement contemplated thereby or is consummating the Sale with any fraudulent or othérwise
improper purpose. No other person ot entity or group of persons or entities has offered to
purchase the Assets for an amount that would provide greater value to the Trustee and the
Bankruptey Estate than the Parchaser.. The Court’s approvel of the Motion and the APA arc in
the best interests of the Triusteg, the bankauptey estate of Technologies, its creditors and all other
parties in interest, .

T. Frep and Clear Findings Reguired by Purchaser Entity. The Purchaser

would not have entered into the APA and would not eonsumaiate the Sale if the sale of the
Assets to the Puschaser were not, pursuant to section 363(f) of the Bankrupicy Code, free and
clear of (i} all Nens (statutory or otherwise), morigages, pledges, scourity interests, chacges,
rights of first refusal, hypothecations, encumbrarices, restrictive covenaats, rights of offset or
recoupment, leases or conditional sale arrangements (collectively the “Lisns™, (i) all claims as
defined in section 101{5) of the Bankruptey Code, including all rights or causes of action
{whether in law or In equity), oblipations, demands, restrictions, indemnities, conizent rights,
options, contract rights, covenants and interests of any kind or nature whatsoever, whether
ariging priorto or subsequent to the commencement of the abové—sapﬁo'ned cases, and whether
imposed by agreement, understanding, law, equity or otherwise {collectively the “Claims”), and
(111} all debts, Habiities, oblipations, contractual rights and claims and labos, employment and
peasion claims, incach case, whether known or unknown, choste or incheate, filed or undiled,
scheduled or unscheduled, noticed or uncticed, recorded or tnrecerded, perfected or
unperfected, allowed or disallowed, contingent-or non-contingent, Higuidated or unliquidated,
matured o1 ui-matored, material or nobematerial, dispited orundisputed, whether arising prior to
or subseqguent to the commencement of these chapter 7 cases, and whether imposed by
agreement, understanding, faw, equity or etherwise (coflectively the “Interests”™)
Notwithstanding the foregoing. the Puschaser Is preparcd to consummate the Sale on the basis
that the Sale shall not limit or otherwise impair in any fashion whatsoever the rights thatsay be

afforded Leonhard Karz Stiftung & Co, KGO LKGY and (24 Inovations Limited ("G24" and
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ogether with LKG the “Eleciing Parties™) as electing parties pnder seetion 3651 (B of the
Bankrupicy Code pursuant to the Notice of Election by Leonhard Kurz Stifiung & Co. KG to
Retein Section 363(r)(1}¢B) Rights with Respeit to Intellectunl Properly Liceise Agréement
{Dkt. No. 193; Sep. 19, 2012] and the Notice of Election to Retain Rights Under Certain License
Agreement (Amended and Restated), Between Konorkn Technologies, Ine. and G4 finovations
Limited, Dated av-of June 20, 2006 Purswant to 11 U.8.C. Section 365¢(n}{)(B} et soq. {Dkt. No.
176; Sep. 7,2012] {callsctively the “365(n) Notives™). The Purchaser shall not be responsible for
agy Liens, Claims or Interests, including in respect of the following: (i} any labor or smployment
agreements; (ii) movigages; deads of trust and seeurity interests; ({i) intercompany loans and
receivables between Technolegies and any non-debior subsidiary; (iv) any pension,
multiemployer plan (as such fermns is defined in Section 3(37) or Section 400H{a)(3) of ERISA),
hieglth or welfare, compensation or other employee benefit plans, dgreements, practices and
programs, including, without Iimitation, any pension plap of Technologies or any multiemployer
plan to whick Technologies had at any time contributed to or had any liability or potential
liability; (v) any other employes, worker’s compensation, oceupational disease or unemployment
or temporary disability related claim, including, without Hetiation, claims that might oltherwise
arise under or pursuant to (&) the Employee Retirement income Security Act of 1974, a5
amended, (b} the Fair Labor Standards Ast, {¢) Title V13 of the Civil Rights Act of 1964, (d) the
Federal Rehabilitation Act of 1973, (e} the Natonal Labor Relations Act, () the Age
Discrimination and Fmployee Act of 1967 and Age Discrimination in Employment Act as
amended, {g) the Americans with Disabiliies Act of 1990, ¢h) the Consolidated Omnibus Bidget
Reconciliation Act of 1985, as amended, inchuding, without limitation, the requircments of Part 6
of Subtitle B'of Title T of ERISA aind Section 49808 of the Code and of any similar stafe law
{coblectively, “COBRA™), {i) state discrimination laws, {j) stdte unsmployment compensation
laws or.any other similar state laws, or (ky.any other state orfederal benefits or claims refating 1o
any ¢mployment with Technologies orany of itg predecessors; (vi) any bulk sales or similar law;

{vit) any tax statotes or ordinances, including, without linitation, the Internal Revenue Code of

B
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1986, as amended; and {viil} any excluded liabilities as provided in the APA. A sale of the
Assets other than one free and ¢lear of all Liens, Claims, and Intevests would yield substantially
less value for Technologies® estate, with less certninty, than the Sale as contemplated, Therefore,
the Sale contemplated APA free and clear of all Liens, Claims and Interests is in the best
inferests of Teshnologies, its estate and creditors, and all other parties in inferest.

U Valid Transfer. The transfer of Technologies® right, title; and interest in
the Assels 1 the Purchaser will be s legal, valid and effective transfer of the Assets, and will vest
the Purchaser with all of Technologies’ riph, title and interest of, in and {0 the Asscts, free and
clear of all Liens, Clains, and Interests and any Habilities of Technologies, except as may be
expressiy provided in the APA, Facilitating Agreements, and/or this Order.

V. Satisfaction of Section 363() Standards. The Trustee may sell the Assets

free and clear of ali Liens, Claims and Interests because, with respect to each creditor agserting a
Lien, Claim or Interest, one or more of the standards set forth in section 363(A(1)-(5) of the
Bankruptey Code has been satisfied. Those holders of Liens, Claims and Interests who did not
obiect or who withdrev their objections to the Sale or the Motion are deemed 1o have consenied
to the Motion and the Sale pussuant to section 363{0(2). Those holders of Liens, Claims and
Interests who did ohject falf within onie or more of the other subsections of section 363(f).

W. No Liability under Section 363(n). Neither the Trustes northe Purchaser
engaped in any conduct that would cause or pennit the consummation of the Sale to be avaided,
or costs or damages to be imposed, under sectivg 363(n) of the Bankmuptey Code.

X. No Successor Liability. The Purchaser is not holding itsclf out to the

publitas a continuation of Technologies and is not an “insider™ or “affiliate” of Technologics, 43
those terms are defined in the Bankruptey Code, and no common identity of insarporators,
directors or stockholders exists between the Purchaser and Technologiss. The conveyanae of
Assets do not amount 1o 2 consolidation, merger or de facio merger of the Purchaser and
Technologies and/or Fechnologies’ estate, there is not substantial continuity between the

Purchaser and Technalogies, there is no continuity of enterprise between Technologies and the

T
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Purchaser, the Purchaser is not & mere continuation of Technologies or Technologies® estate, and
the Purchaser does not constitute a successor to Technologies or Technologies® estate,

Y. Sale ax Exercise of Business Judgment. Eniry into the APA constitutes

the exercise by the Trustee of sound business judgment, and such acts are in the best interests of
Technologies, #s estate and creditors, and all parties. in interest.. The Court finds that the Trustee
has articulated good and sufficient business reasons justifving the sale of the Assets to the
Pyrchaser. Additionally; () the APA constitutes the highest and best offer for the Assets; {ji) the
APA and the closing thereon will present the best oppertunity to redlizethe value of the Assels
and avoid further decline and devajuation of the Asaets; (iii} there is nsk of detetioration of the
value of the Assets 1f the Sale is not consummated prompily; and (iv) the APA and the closing
thereon will provide a preater regevery for Technologics’ :crediors than would be provided by
any other presently available altemative.

Z. 1.8, Government Interests. The United States Depaniment of Bnergy (the
“TIOB™) asserts title to cortain assets lisied on Bxhibit A tothe APA {the “Scheduled IP
Porifolio™), which asseis are listed on Exhibit A hereto {the “DOE Assets™): Other than the DOE
Assets, the United States Deparument of Justice {the “DOI™) has informed the Purchaser that no
department or ageney of the United States of America asserts title to any other asset Hsted onvthe
Scheduled IP Portfolio other than the DOE Assets, and has agreed that uo department or agency
of the Unjted States asseris or will assert any challénge to the transfer of fitle 1o any of the
Assets, other than the DOE Assets, to the Purchaser, Certain departments andfor agencies of the
United States of America may have interests in the Assets arising from federal povernment
research and development funding programs (the “U.S. Government Interests”), however, to the
best of the DOPs knowlodge, with respect to the assets listed on the Scheduled IP Portfolio the
1.8, Government interests are limited to those assets listed on Exhibit A to the United States’
Notice of Election 16 Retain Rights in fmtellecinal Property {0k No. 2315 Qe 1520121

AA,  Prvacy Issues. The Trustee hag; 1o the extent necessary, satisfied the

reguirements of Bankruptcy Code section 363(b}{ 1) Accordingly, appointment of a consumer

ST
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privacy embudsman pursuant to Bankruptey Code sections 362¢(b){1) or 332 is not required with
respect to the reliefl requested inthe Motion

BB, Compelling Reasons for an Immediate Sale. Good and sufficient reasons
for approval of the APA have been articulated by the Trustee. To maximize the value of the
Assets, it is essential that the Sale ocours within the time constraints set fotth in the APA and the
Bid Procedures Order. Tiine is of the essence in conswnmating the Sale. Asdiscussed in the
Motion, the failure 1o close the Sale under the tims coustraints will result in significant sdditional

costs to Technologies® estate.

ORDERED, ADJUDGED AND DECREED THAT:

i. Meotion Granted. The ralief requested in the Motion is GRANTED.

2. Obicgtions Overruled. All objections with regard to the relief sought in
the Motion as they refate to the Assgts that have not been withdrawn, waived, settled or
otherwise dealt with as expressly provided herein or ou the record at the Sale Hearing, hereby ave
overruled on the merits, with prejudice.

3 Approval. Pursuam to Bankruptey Code sections 105 and 363 and the
APA, the sale of the Asscts are hereby approved and {he Trustes is authorized and directed to
comply with the APA, Pursuant to-sections 105 and 363 of the Bankraptcy Code and
Rankruptey Rule 9019, the Trustes and the Purchaser are each herehy authorized and direcied to
take any and all actions necessary or appropriate to: (i) consymmate the Bale of the Assets{o the
Purchaser and the Closing (as defined in the APA) of the Sale in accordance with the Motion, the
APA, the Facilitating Agreements, and this Order; (i) and pecform, consummate, implernent and
close filly the APA fopether with all additional instruments and documents that may be
reasonably necessary or desirable to implement the APA. The Trustee is hereby authorized and
directed to perform ench of 8 covenants and undertakings as provided in the APA prior fo or

after Closing without fusther order of the Court. The Purchaser and the Trustec shall have no
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ohligation to close the Sale except as is contemplated and provided for in the APA and/or the
Back-Up Bid, as applicable.

4, Excluded Assets. Notwithstanding anything in this Order or in the APA 1o
the contrary, Technologies shall retain all of its right, title and interest in and ko, and the
Purchaser shall have nio right, title or interest in and to, the DOE Assets. Other than the DOE
Assets, the United States of Ameriea and its agensies and departments has agreed that they are
not asserting and will not assert any challenge to the transfer of title to any of the Assets.

5. Amendment to the APA. Each of the “closing conditions” set forth in
section 13 of the APA are hereby decmed and adindged satisfied, and the Purchaser is hereby
deemed to waive any breaches that mmay have oceurred under the APA prior fo the entry of this:
Order, such that as of the date of this Order there shall be ro reason or cause for the Purchaser to
elect nint Yo go forward with closing under the APA.

6. Transfer Free and Clear. Upon the Closing the Trustee is hercby
authorized and directed to consummate, and shall be deemed for all purposes to have
consummated, the sale, transfer and assignment of all of Technologics™ right, title and initerest in
the Assels to the Purchaser free and clesr of any Liens, Claims, and Interests {as.defined herein),
The Purchaser shall not be responsible for any Liens, Clainss or Interests, including in respect of
the following: (2) any labor or employment agreements; (b) all monigages, deeds of trust and
security interests; {¢) intercompany loans and receivables between Technologies and any non-
debtor subsidiary of Technologies; (d) any pension, multiemployer plan {as such term 4 defined
in Section H27) or Section 4001{a)¥3) of ERISA), health or welfare, compensation or other
emplovee benefil plans, agseements, practices and programs, including, without limitation, any
pension plan of Technologies or any multiemployer plan to which Technologies fas af any time
contribiited Lo or had any {ability or potential Hability; (¢} any other employee. worker’s
compensation, ccoupational disease.of unemployment or temporary disability related clavm,
including, without Himitation. claims that might otherwise arise under or pursuant 1o (i) the

Employee Retirentent Income Security Act of 1974, as amended, {ii} the Fair Labor Standagds
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Aet, {iil) Title VII of the Civil Rights Act of 1964, (iv) the Federal Rehabilitation Act of 1973,
{v) the National Labor Relations Act, (vi) the Age Discrimination and Employee Act of 1967 and
Age Discrimination in Employment Act, ag amended, (vii) the Ameticans with Disabiliies Act
of 1990, (viii) the Conselidated Omnibus Budget Reconciliation Act of 1983, as amended,
inclhuding, without liotitation, the requirements of Part § of Subtitle 8 of Title { of ERISA and
Section 49808 of the Code and of any similgr state faw (collectively, "COREA™), {4) stale
discrimination laws, (B) slate unemployment compensation laws or any other similar state laws,
or (Cyany other state or federal beneéfits or claims relating o any employment with Technologies
or any of its predecessors; (1) claims or liens arising under any Environmental Laws with
tespect o any assets owned or operated by Technologies or sy vorporate predecessor of
Technologies at any time prior to the Closing Dato and Technologies {abilities; (E} any bulk
sales or similar law; and (F) any tax statutes or ordinances, insluding, without fimitation, the
internal Revenue Code of 1986, as amended; provided that, except as otherwise provided herein,
the Assets shall not be sold free and clear of restristions and rights arising from federal
government research and development funding pregrams or contacts, including, without
limitation, Testrictions established by: {1) the Bayh-Dole Act, 35 U.8.C. sections 200-212, Pub.
L. 96-517, as amended; (2) Omnibus Trade and Competitiveness Act of 1988, Pub. L. 100-418,
codified at 15 U.S.C. section 278n, as amended; and (3) regulations and agreements with
government agencies implementing thoge staiuies.

7. Assets of Non-Debtor. Novwithstanding anything herein to the contrary,

this Order applies only to Assets owned by Technologies (whether asa resulf of section 341 of
the Bankruptey Code or the Facilitating Transactions). Cungsequesntly, notwithstanding any other
provision of this Order or the APA (o the contrary, the portions of this Order that approve the
rransfer of the Assets to the Purchaser free and clear of all Liens, Claims and Interests. or that
modify, enjoin, release or otherwise limit the rights of, apply only to Assels owned by
Technolegies and the bankruptey estates and do nof apply to any Assets owned by any non-

debtar entities. Forthe avoitdancs of doubt, nothing in this Order is intended, or shall be
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construed; to limiy, extinguis}g or atherwise affect in any fashion whatsoever the rights of LEG
with respect {o certpin intellectuad property assets that LXG jeintly owns with Technologies (the
“Jointly-Owned Assets™), including, without {imitation, LKG’s interest in the assets idemtified in
@iﬁﬁB hersto. Accordingly, notwithstanding anyv other provision of this Order or the APA fo
the contrary, LKG shall retain all of its ¢ight, title, and interest in and {0 the Jointly-Owned
Assetsand the JolntheOwned Assets shall siot be seld ta the Puschaser frep and clear of LKG's
interest i the Jointly-Owned Assets, whick shall coniinue in the Jointly-Owned Assets.
Mecessary. To the extent

8. Approvsl of Facilitating Apgreaments, 85

necessary, the Facilitating Apreements #re each approved in their entivety. The Trusiee is
authorized to execute any documents of iake any other action necessary to facilitate the terms of
any of the Pacilitating Agreements,

9. inteflectual Property License Agreements, Effective as of the Closieg,

‘counterparties o Pre-Petition Licenses {as defined in the Motibn} have no rights against the
Purchaser or the Assets under section 365(n)(1)(B} of the Bankruptey Code with respect o such
Pre-Petition Licenses except to the extent that such counterparty filed a Notice of Election (as
defined in the Mobion) ot or before October 15, 2012, in accordance with this Cowt’s Bid
Procedures Order. Any counterparty to & Pre-Petition Licenss who has not timely filed a Netice
damages claim against Technologics pursuant to section 365(n) 1A} of the Bankrupicy Code,
subject 1o all applicable deadlines and the allowance of such ¢laim under applicable law, and no
other rights, remedies or claims, For thev‘avoidame of doubi, nothing in this Oxder shall Hmitar
otherwise impair in any fashion whatsoever the rights that may be afforded 1o the Elesting
Parties under section 365(n)(1)(B} of the Bankruptey Code pursuant t the 363(n} Notices.

10, Valld Transfer; Attachment to Sale Proceeds. The transfer to the
Purchaser of the Assets pursuant to the APA shall be, and hereby is deemed to be, a fegal, valid
and-effective tanster of Technotogies’ vight, ftle and intersst irethe Assets, and vests with or

will vest in the Purchaser all right, title, and interest of Technologies in the Assets, free and clear
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of all Liers, Claims and Inferests of any kind or niature whatsoever; with such Liens, Claims and
Interests attaching to the procesds of the Sale in the same validity, extent and priority as
immediately prior to the Sale, subject to any rights, claims and defenses of Technologies and
other parties in interest.

11, Sale is Self-Executing. The Sale is self-executing, and neither the Trustee
nor the Purchaser shall be required to-ekecute or file releases, lermination siatements,
assignments, consents, or other instrurnents to cfﬁ‘ectuaia, consummate, and implement the
provisions of this Order.

12.  Posi-Closing Actions and Transactions. The Trustee and the Purchaser,
and each of their respective officers, employees, and agents, will be authorized and smpowered
te take all actions and execute and deliver any and ali documents and instruments that efther the
Trustee or the Purchaser deem necessary or appropriate to implement aud effectuate the terms of
the APA und this Order. Further, effective as of the Closing Date (as defined in the APA oras
applicable to the Back-Up Bid) the Purchaser, its successors and assigns, shall be designated and
appointed the Trustee’s and Technelogies’ trow and lawful atiorney and attorneys, with fidl
power of substitation, in Technologies’ name and stead, on behalf and for the benefit of the
Trustee, its successors and assigns, to demand and receive any and all of the Assets, and from
time to time institute and prosecute in the name of the Purchaser, for the benefit of the Purchaser,
its successors and assigns, any and all proceedings at kaw, in equity, or otherwise, that the
Purchaser, its successors or assigns, may deem proper for the colieetion or reduction 1o
possession of any of the Assets, and to do all acts and things with respect fo the Assets that the
Purchaser, its supcessors and assigns, shall deem desirable. All of the foregoing powers pranied
ta the Purchaser arc conpled with an interest and sive irrevocable by the Trustee,

13:  Exculpation and Release, Nedther the Purchaser ner any of its affiliates.

siiccessors, and assigns, shall kave, or incur any Hability to, or be subject to any action by,

Technolegies or any of its predecessors, sugeessors, or assigns, ansing out of the negotiation,
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mvestigation, preparation, execution, or delivery of the APA and the entry into and
consummation of the Sale, except as expressly provided in the APA and this Order.

14, Inpusction. Exceptas expressly provided in the APA or by this Qrder, alf
persons and eatities, including, but not Hmited to, all debt seeurity holders, sguity security
balders, governmental, tax anl regulatory authorities, lenders, vendors, suppliers, employess,
trade ereditors, litigation claimants and other persons, holding Liens, Claimy or Interests of any
kind or nature whatsoever against or in Technologies’, or Technologies” estate’s, inferests in the
Assets {whether known or unknown, legal of squitable, matured or utimatured, contingent-or
noncontingent, liquidated or unliquidated, asserted or unasserted, whether arising prior to or
subsequent to the commencement of this bankrupicy proceeding, whether imposed by
agrecment, undersianding, law, equity or otherwise) shall be and hereby are forever barred,
estopped and permanently enjoined from asserfing, prosecuting, or otherwise pursuing Liens,
Claims and Interests against the Purchaser ox their affilistes, successors, and assigas, the Assels,
or the interests of Technologies and the Trustee in such Assets. Pollowing the Closing, se holder
of & Lien, Claisn or Interest against Technologies shall interfere with the Purchaser’s title to or
use and enjoyment of the Assets based on or related 1o such Liens, Claims and {nterests, and all
such Liens, Claims and Interests, if any, shall be, and hereby are wansferred and attached (o the
proceeds from the Sale in the erder of their priority, with the same validity, force and effect
which they have against such Assets as of the Closing, subject to any rights, claims and defenses
that Technolopies™ estate and the Trustee, as applicable, may possess with respect thersto, All
persons ate hereby enjoined from taking action that would interfere with or adversely affect the
ability of the Trustes io transfer the Assets to the Purchaser in accordance with the terms of the
APA and this Order. For the avoidance of doubt, riothing in this paragraph 14 shall imit or
otherwise mpaivin any fashion whatsoever the rights that may be afforded lo the Blecting
Parties under section 365{nj{ 1 (B} of the Bankruptey Code pursuant to the 365(n) Notices.

15, Good Faith Purchaser. The APA has been entered into by the Purchaser in

good faith and the Purchaser is a good faith puschaser of the Assets under section 363(m) of the

i

TRADEMARK
REEL: 004983 FRAME

: 0767



Case 12-42095 Doc 279 Filed 11/02/12  Entered 11/02/12 14:24:08 Dese Main
Document  Page 17 of 24

Bankruptey Code. The APA and the Purchaser are entitled to all of the protections afforded by
section 363(m} of the Bankriptey Code.

16 Na Balk Ssles: No bulk sales law or any sigailar law of any state or other

jurisdietion shall apply in any way to the Sale. No brokers were involved in consummation of
the Sale, and no brokers” commissions are due to any person in connection with the Sale.

17, Fair and Equivalent Value., The consideration provided by the Purchaser

for the Assets shall be deemed for all pusposes to constitute reasonably equivalent value asd fai
congiderstion under the Bankruptey Code and any other applicable law, and the Sale may not be
avoided, or costs or damages imposed or awarded under section 363(n) or any other provision of
the Bunkruptey Code, the Uaiform Fraudulent Transfer Act, the Uniform Fraudulent
Conveyance Act or any other sigvilar foderal, state or other laws,

18, Transfer of Marketable Title. On the Closing Date, this Order shall be
construed and shall constitule for any and all purposes & full and complete gensral assipnment,
conveyanve and transier of all of the Trustee's and the bankruptey estates” right, title and interest
in the Assets or a bill of sale transferring good and marketable fitle in such Assets to the
Putchaser on the Closing Date pursuant fo the terms of the AFA, free and clear of al} Liens,
Claims and Interests. The Purchaser shall be responsible for all attorney’s {sey and filing fees
incurred by or on behalf of the Trustee from and afier the date of this Order to maintain and
preserve the Assets and shall immediately reimburse the Trustee or shall pay directly o the
provider all fees and expenses incursed,

19, Ne Succegsor Liabilityy The consummation of the Sale does not amount

{0 a consolidation, merger or de fucit mesger of the Purchaser and Technologies andfor
Techaologies™ estate, there is not substantial continuity betwesn the Puschaser and Techaologies,
there is no continuity of enterprise between Technologies and the Purchaser, the APA isnota
mere contingation of Technilogies or Technologies™ sstate, and the Purchaser does not constitute
a successer 1o Technelogies or Technologies’ estate, The Purchager” acqguisition of the Assets

shall be free and clear of any “successor Hability” claims of any nature whatsoever, whether
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known or unknown and whether asserted or unasseried as of the time of Closing. The
Purchaser’s operations shall not be deemed a continuation of Technologies™ business as a result
of the acquisition of the Assets.

20, Release of Liens, Clolms and Intevests. This Order: (a} is and shall-be
effective as a determination that all Liens, Claims and Interests of any kind or nature whatseever
existing as o the Assets prior to the Closing have been unconditionally released, discharged and
terminated, and that the conveyances described herein have beenveffected; and (b) is'and shall be
hinding upon and shall suthonize alf entities, including, all filing agents, filing officers, title
agents, title companies, recorders of mortgages, recorders of deeds, rogistvars of deeds,
administrative agencies orunits, governmental departmenis or units, secretaries of state, federal,
state and local officials and all other persons and entities who may be requiced by operation of
faw, the duties of their office, or contract, W accept, file, register or otherwise record or release
any documents or instruments, of who may be required to report or insure any title or state of
title'in or 1o the Assets vonveyed to the Purchaser. Al recorded Liens, Clatns and Ditesests
agdinst the Assets, official and otherwise, shall be deemed stricken from the records of the
entities deseribed in this paragraph 20. For the avoidance of doubt, nothing in this pasagraph 20
shall limit or otherwise impair in any fashion whatsoever the rights that may be afforded to the
Elegting Parties under section 365(n)(1 XB) of the Bankeuptcy Code pursuant to the 365(n)
MNotices.

21.  Apgroval to Release Liens, Claime and interests. If any person or entity

which has fled siatements or other doctunents or agreements evidencing Liens on, or Claims or
[nterests in, the Assets shall not have delivered 1o the Trusiee before the Closing, in propsr form
for filing and executed by the appropriate parties, termination sistements, insiruments of
satisfaction, releases of Hens ard easements, and any other documents pecossary for the puipose
of dovumenting the release of all Liens which the person or entity has or-may assert with respect
te the Assels, the Trustee and the Purchaser are hoteby authorized to execute and {ile such

statements, instruments, releases and other documents on behalf of such persen of entity with
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tespect fo the Assets, except a5 to the 365(n} Notices. Without Hiniting the effect of the
foregoing, the Trustee and the Purchaser are hereby authorized, but-not direcied, to file, repister
or otherwise record a certified copy of this Order, which, once filed, registered or vtherwise
recorded, shall constitute conclusive evidence of the release of all Liens on, Claims against, and
Interests in the Assets. En any event, the provisions of this Ordeér authorizing the Sale free and
clear of all Liens, Claims and Interests shall be seif-executing and all such Liens, Clams and
tuterests shull be deemed unconditionally released, discharged, ferminated, divested, void and
anenforeeable upon the occurrence of the Closing.

22, Govermnmenial Authorization to Bffecivate Sale and Assigrivients. Each

and every federal, state and governmental agency or departmensy, and any nther person or entity,
is hereby authorized and directcd to accept any and all docwments and instruments it connection
with or necessary to consupimate the transections contemplaied by the APA.

23, No Suspension by Governmentat Units. No govermuenial unit may

revoke or suspend any right, Kcense, tradémark or other permission relating to the use of the
Assets sold, transferred or conveyed to the Purchaser on aceount of the filing or pendency of this
chapier 7 case or the consummation of the Sale.

24, Inconsistencies with Prior Orders, Pleadings or Agreements. To the extent

this Order is inconsistent with any prior order or pleading with respect fo the Motion in this
chapter 7 case, the terms of this Order shall govern and any prior orders shall be deemed
amended or otherwise modified to the extent sequired to permit consummation of the Sake. To
the extent there is any inconsistency between the terms of this Order and the terms of the APA
(including all ancillary documents executed in connection therewith), the terms of this Order
shall govern,

253 Effect upon Property of the Estate other than the Assets: Exceptas

expressly provided in the APA nothing in this Order thall be deemed to waive, relense,

extinguish or estop the Trustee from asserting or othersvise impair or diminish any right
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{including without limitation any right of recoupment), claim, cause of action, defense, offsetor
counterclaim in respect of any asset that {s not included in the Assets.

26,  Binding Effect of Order. This Order, and the APA, shall be 5inding in all

respects apon all creditors of the bankruptey estate of Technologies:

27, Faihwe to Specify Provigions, The filure specifically to inctude 6r make

reference 0 any particular provisions of the APA or any ancillary agreement to the AVA in this
Order shall sot diminish or impait the effectiveness of such provision, it being the intent of the
Court that the APA and all such ancillary agreements are authorized and approved in theit
entirety. -
28, Retestion of furigdiction. The Court retains jurisdiction with respect to-all
matiers arising from or related to the implementation of this Order, including, withow limitation.
the authority to: (1) interpret; implement and enforce the terms and provisions of this Crder and
the-terms of the APA, all amendments thereto and any watvers and consents thereunder; (1)
profect the Purchaser from and spainst any Liens, Claims or Interests; {iii) compel delivery of all
Asgsets to the Purchaser; (iv)compel the Trustee, and the Purchaser to perforn all of their
obligations under the APA {o the extent provided for therein; and (V) resolve any dispules arising
under or related to the APA or the Sale.

29, No Material Modifications. The APA and any related agreemaents may be

modified, amended, or supplemented in a non-material manner through a written document
signed by the parties thereto in accordance with the terms thereof without further order of the
Court. Auy material modification, amendment or supplement that fnaterially changes the
economic substance of the transactions contemplated hereby must be approved by this Court.

3. Imomediate Bffect. This Order constitaies 4 final order within the:meaning
of 28 U.S.C. § 158(a). Notwithstanding any provision in the Bankruptey Rules to the contrary,
the Court expressiy finds theve i na reason for delay in the implementation of this Order and,
accordingly: (i) the terms of this Order shall be immediately effective and enforceable upon its

entry: {if} Technologies is not subject to any stay in the implementation, enforcement-or
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realtization of the relief granted in this Order; and (ii) the Trustee fay, in #s discretion and
without fisther delay, take any sction and performt any act authorized under this Order,

31, Consummation of the Back-Up Bid. 1f Purchaser fails to consummate the

saletransaction under the APA, the Trusiee shall sell the Assels free and clear of Liens, Claims
and Interests to Total pursuant io the Back-Up Bid. Such Back-Up bid shall be in the form of a
biil- of sale and assignment agreement, without assumption of Habilities, which the Trustee is
authorized 1o enter into and deliver, and with such agreement and sale o be approved without
need for any further order of the Court.

32, Immediate Distribution of Sale Proceeds. Total holds a perfected lien on

the Asseis. Accordingly, within two {2) business days of the Closing Date (as defined in the
APA), the Trusice shall distribute all but $1 15,000 of the proceeds from the Sale 1o Total,
pursuant to paynient instrustions to be provided by Total, subject to claw-back by the Trustee 1o
the extent the Court enters a final, non-appealable order or judgment determining that some or all
of Total’s liens on the Sale proceeds are invalid, avoidable, or subject to recharacterization or
equitaible sub@rdina-ticn. The §1 15,000 reserved pursuant to'this paragraph shall beheid by the
Trustee Yor payment of fecs and expenses of intellectual property counsel, upon entry of a final
order by the Court allowing such amounts. Following payment of istellectual property counsel’s
fees under this paragraph, the balance of the $115,000 reserve, if any, shall be distsibuted to
Total.

33, Provisions Non-Severable. The provisions of this order are nohiseverable

and mutuatly dependent.

DATED ;@QMM . ol

:‘ ] o ‘ P
United States Bankruptey Judge

e
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Exhibit A

The DOE Assets

SGRNCY FUNBING AWARD NO. | PATENT/APPLICATION NG,

The United States Department | DE-FC36-07G017046 App. #PCT/UISI H27722

of Energy {("BQE™) .

BOE - DE-FC36-07GO1 7046 App. FPCT/UST /40889

POE DE-FC36-07G01 7048 App. #61/355,751 N
DEECI6-67GOI704¢ | App. #61S12.015

DOE

TRADEMARK
REEL: 004983 FRAME: 0773



Case 12-42095

Do 279 Filed 11/02/12
Document

Entered 11/02/12 14:24:08
Page 23 of 24

Exkibit B

Intellevsunl Property Jolmtly-Owned with LKG

Desc Main

FR Deeket No, Konsrka Ref No.  Appl Na.

15626-0077001 7 KON-(37 11/473,467 (USP 7,749,794}
13626-0077CN1 KON-B37CN 200680022606.90
15626-0077RR{ KON-037EP | 6785419.0

15626-0077IN1 KOM-037IN 4786/ KOLNP/2007

15626-00771P1

KON-0373p

2008-518423 {abandoned}

1S626-0077KRY

KON-0I7KR.

18-2008-7000851

15625-0078001

KON-{38

11/483,501 {abandoned)

15626-0078CN |

KOMN-DIHCN

200680025517 X (issued as

) ZL200680025517.)
 [5626-0078EP1 KON-038EP 5786847.1
15626-0078IN1 KON-038IN 4785/ K OLNP/2007

15626-007837 ] KON-0387 2008-52i510
{5626-0078KR KON-038KR 10-2008-7000512
15626-010900] KON-044 11/487.107 (abandoned)

15626-0109CNT

| KON-044CN

| 200680025805.50

| (KURZ: 4782808)

15626-0109EP1 KON-D44EP 57871913

15626-01 091N KON-044IN | 4896/KOLNP/2007

15626-01093P1 KON-0441P 2008-521618 (abandoned)

15626-0109KR] KON-044KR £0-2008-7000913

15626-6117001 KON-049 11/508,035 {(USP 7,522,329) ]
15626-6117CN1 KON-045CN 200680030582.10 (issued as CN 101375205 B)
15626-0117EPT KON-D49EP 68021237

15626-01 1 TINI KON-049IN | 4844/X OLNP/2007

15626-0117IP1 KON-0493P 2008528084

1562601 17TKRY I KON-049KR 10-2008-7001493

Na NiA 12/227,964 (US national phase of

BOTEPG0700501LTY

(KLURZ: 47828CHN)

NIA NIA CN181473461 (CN national phase of
{(KURZ: 47828CN) | PCT/EP2007/005017; abandoned)

WA N/A 102006026981 0 (DE priosity filing of
(KURY: 47828DE) | PCYEP2007/005017) -

NFA WA 077258697 (EP national phase of

(KURZ: 47828EP) | PCT/EP20DT/005017; abandoned)

NA NiA 2009-514678 {IF national phase of
{(KURZ: 478281 PCT/EP2007/005017) _

N/A NAA 12/227,099 (U8 national phase of

o (KURZ: 47820US} | PCHEP2007/004072)

N/A Nia L ONIOIS01879 (ON national phase of
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_ - 101501879 B)
NA N/A 10200602 $410.2 (DE priority filing for
(KURZ: 47828DE) | PCT/EP2007/004072; issued)
N/A N/A | 37724995.1 (EP national phase of
(KURZ: 47828EP) | PCT/EP2007/004072; issued as EP 2018676
B{; issued national phases in AT
{AT467913T), DE (DBE502007003744), DK,
] ES (ES823460957), FR, GB, IT)
N/A N/ 2009-508244 (JP national phase of
3 {(KURZ: 4782859 | PCT/EP2007/004072)

RECORDED: 03/15/2013
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