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SUBMISSION TYPE:

NEW ASSIGNMENT

NATURE OF CONVEYANCE:

Bankruptcy Sale Order dated 2/22/2012 (releasing all prior liens, claims,
encumbrances and other interests)

CONVEYING PARTY DATA

Name

Formerly Execution Date Entity Type

Real Mex Restaurants, Inc., et
al., pursuant to the authority
granted under the Bankruptcy
Sale Order dated 2/22/2012

02/22/2012 Corporation:

RECEIVING PARTY DATA

Name: RM Opco, LLC (together with its Affiliates and Subsidiaries and any
successor or assigns)
Street Address: 5660 Katella Ave.
Internal Address: Suite 100
City: Cypress
State/Country: CALIFORNIA
Postal Code: 90630
Entity Type: Limited Liability Company: DELAWARE
PROPERTY NUMBERS Total: 38
Property Type Number Word Mark
Serial Number: 77427275 MUCHO MACHO PLATTERS
Serial Number: 75874806 S| WE CAN!
Serial Number: 75701324 SEA OF CORTEZ
Serial Number: 75033506 MARGARITA MONDAYS
Serial Number: 75000279 ACAPULCO MEXICAN RESTAURANT Y CANTINA
Serial Number: 73527093 ACAPULCO
Serial Number: 78647057 CHEVYS FRESH MEX
Serial Number: 75627077 FRESH MEX TEQUINI
Serial Number: 75603748 CHEVYS EXPRESS MEX
Serial Number: 75374284 CHEVYS FRESH MEX
Serial Number: 75369547 CHEVYS EXPRESS MEX
Serial Number: 75064703 CHEVYS FRESH MEX
Serial Number: 74643094 EL MACHINO
Serial Number: 74213180 FRESH MEX
Serial Number: 74026374 CHEVYS MEXICAN RESTAURANT
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Property Type Number Word Mark
Serial Number: 73821940 FRESH MEX
Serial Number: 73613007 FAMOUS FOR FAJITAS AND FIESTAS
Serial Number: 77394104 SINIGUAL
Serial Number: 78705383 BIG PARTY LITTLE BULL
Serial Number: 75752557
Serial Number: 75751775 EL TORITO EST. 1954
Serial Number: 75751522 EL TORITO
Serial Number: 75751518
Serial Number: 75751521 EL TORITO EST. 1954
Serial Number: 75753839 EL TORITO
Serial Number: 75573560 WHO-SONG & LARRY'S
Serial Number: 75411514 EL TORITO GRILL
Serial Number: 75399028 EL TORITO
Serial Number: 75398777 EL TORITO
Serial Number: 75381497 EL TORITO
Serial Number: 74608368 EL TORITO
Serial Number: 74228551 FAJITAS CHIQUITAS
Serial Number: 74213198 CASA GALLARDO
Serial Number: 74045254 THE ORIGINAL EL TORITO RESTAURANT EST.19
Serial Number: 73341704 CASA GALLARDO MEXICAN RESTAURANT & BAR
Serial Number: 72386693 EL TORITO
Serial Number: 78695332 REAL MEX RESTAURANTS
Serial Number: 78695277 REAL MEX RESTAURANTS
CORRESPONDENCE DATA
Fax Number: 2149813400

Correspondence will be sent to the e-mail address first; if that is unsuccessful, it will be sent
using a fax number, if provided; if that is unsuccessful, it will be sent via US Mail.

214-981-3483

dclark@sidley.com

DUSAN CLARK, ESQ.

SIDLEY AUSTIN LLP

2021 MCKINNEY AVE., SUITE 2000
DALLAS, TEXAS 75201

Phone:

Email:
Correspondent Name:
Address Line 1:
Address Line 2:
Address Line 4:

ATTORNEY DOCKET NUMBER: 33868-30340
NAME OF SUBMITTER: Dusan Clark
SIGNATURE: /Dusan Clark/
DATE SIGNED: 06/07/2017

Total Attachments: 55
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

REAL MEX RESTAURANTS, INC., et al., - Case No. 11-13122 (BLS)

)
)
)
)
) - (Jointly Administered)
Debtors.' ) o
) Related Docket No. 685

‘ORDER UNDER 11 U.S.C. §§ 105(a), 363 AND 365 AND FED. R. BANKR. P. 2002,
6004 AND 6006 AUTHORIZING AND APPROVING: (I) SALE OF ASSETS FREE
AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES AND OTHER INTERESTS;
AND (II) ASSUMPTION AND ASSIGNMENT OF EXECUTORY CONTRACTS

AND UNEXPIRED LEASES TO SUCCESSFUL BIDDER(S) AT AUCTION

Upon the motion (the “Motion™) of the above-captioned debtoss and debtors in

possession (the “Debtors”) for entry of an order authorizing and approving the proposed sale of

substant_ially all of the Debtors® assets (the “Purchased Assets™) to RM Opco, LLC (together with
its Affiliates and Subsidiariés' fand any successérs or aésigns, the ‘-‘Pur‘chaser"’) pursuant to that.
ccrtam Asset ?urchase Agreement, a copy of which is attached h‘efefo as Exhibit A and |

| incomqmwd herein (as arne;ided, the “Purchase Agreemen ”);2 and the Court having considéred
the Motion and the P.urchase Agreémcnt, objections thereto, the statements of counsel and any
testimony or offer of proof as to téstimony on the record at the hearing on February 10, 2012 (the

“Sale Hearing"), at which time all interested parties were offered an opportunity to be heard with

' The Debtors in these chapter 11 cases, along with the last four digits of each of the Debtors’ federal tax
identification numbers, are: Real Mex Restaurants, Inc. (2902); RM Restaurant Holding Corp. (2217); Acapulco
Mark Corp. (3570); Acapulco Restaurant of Downey, Inc. (2910); Acapulco Restaurant of Moreno Valley, Inc.
(4606); Acapulco Restaurant of Ventura, Inc. (3626); Acapulco Restaurant of Westwood, Inc. (1162); Acapulco
Restaurants, Inc. (4897); ALA Design, Inc. (8584); Chevys Restaurants, LLC (2992); CKR Acquisition Corp.
(8287); El Paso Cantina, Inc. (0112); E! Torito Franchising Company (2754); El Torito Restaurants, Inc. (7059);
Murray Pacific (1596); Real Mex Foods, Inc. (8585); and TARYV, Inc. (808 1). The Debtors’ headquarters and
mailing address is: 5660 Katella Avenue, Suite 100, Cypress, CA 90630.

? Capitalized terms used but not defined hercin shall have the meaning ascribed to the Purchase Agreement.

DOCS_DE:177974.1 73521001
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respect to'th‘e Motion; and the Court having considered thé Declaration of Nicole Fry m Support
of Debtors’ Motion For Approval of Sale of Substantially All of the Debtors’ Assets [Docket No.
865], the Declaration of Marc A. Bilbao in Support of Debtors’ Motion For Approval of Sale of
SubStaﬁtially All of the Debtors’ Assets [Docket No. 863], and the Supplémental Declaration of
Marc A Bilbao in Support of Debtors’ Motion for Approval of Sale of Substantxally All of the
| Debtors Asscts [Docket No. 885] (collectively, the “Sale Declarations”) filed by the Debtors in
support of the Motion and the other evidence provided to the Court a_t the Sale Hearing; and it
appearing that the relief requested in the Motion is in the best interests of the Debtors, their
bankruptcy estates, their creditors and other parties in interest; and after due _d_e!ibcration and
| ~ good cause appearing ﬂlcrgf(;r; |

THE COURT HEREBY MAKES THE FOLLOWING FINDINGS:

A Jurisdiétion and Venue. This Court has jurisdiction to consider this
| Motid:i under 28 U;S.C. §§ 157(bX1) and 1334. This is a core proceeding under 28 U.S.C. § |
157(b)(2) Venue of these cases and this Motion in this District i is proper under 28 U. S .C. §§
1408 and 1409,
- B. Notice. As ewdenced by the aﬁ'ida\nts of service filed with this Court and

: based upon the representatlons of counsel at the Sale Heanng (i) due, proper, timely, adequate
and sufﬁclcnt notice of the Bid Procedures, Auction and Sale Hearmg was published in the Wall
Street Journal [Docket No. 825]; (i1) due, préper, timely, adequate and éufﬁcicnt notice of the
Motion, the Auction, the Sale Hearing and the transactions cqqtémplated in the Purchase
Agreeniént and the Ancﬂléty‘Agmements (collectively, the “Transaction) including the
assumption and assi gnment of the Purchased Contracts and Cure Amounts with respect thereto,

“has been provided in accordance with Bankruptcy Code sections 105(a), 363 and 365 and

DOCS_DE:I77974.1 73521001
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Bankruptcy Rules 2002, 6004, 6006 and 9014 [Docket Nos. 444, 678, 723, 781, 827]; (iii) it
appearing that no other or further notice need be provided; (iv) such notice and opportunity to be
heard wa_s'and is gqod, sufficient and appropriate under the circumstances; and (v) no other or
further notice of thé Motion, the Auction, the Sale Hearing, the Purchase Agreement or the
| Tﬁnsmﬁon is requxred
C. Opportunity to Object. A reasonablg opportunity to object and to be heard

withrélspect fo the Motion has been given; in light of the t;ircumsfancés, to all interested persons
and entities, including the following: (i) the U.S. Trustee; (ii)-counscl to the Committee; (iii)
-General Electric Capital Corporatlon (the “D;[lj Agent™), adnumstratwe and collateral agent
under thc DIP Faclhty, and the lenders party to the DIP Facility (as defined in the DIP Order);

@iv) the agents and the indenture trustees for the Debtors® various prepetition secured and

“unsecured lenders; (v) all entities known to have expressed an interest in acquiring any of the
Purchased Assets (V1) all parties known to be asserting a lien on any of the Debtors’ assets; (vii)
all known vcndors, supphcrs lenders, contract, license and lease Counter-Parties (as defined
below); (viii) the Umted Statcs Attomey’s ofﬁce, (ix). all state attorneys general in states in
which the Debtors do busmess, (x) vanous federal and state agencies and authorities asserting

: Junsdlctlon over the Purchased Assets, including the Internal Revenue Service; (xi) all federal,
state and Iocal taxmg authorities w1th jurisdiction over the Debtors’ business; (xit) all. regulatory

| authontles that have a reasonably known interest in the relief requested in the Motion; (xiii) all

| _ known | credltors.of fhc Debtors* and (xiv) all other parties that have filed a notice of appearance

and dcmand for scmce of papers in these bankruptcy cases under Bankruptcy Rulc 9010(b) as of

 the date of entry of the Bid Procedures Order.

DOCS_DE:IT7974.1 73521-001
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D. - Bidding _Proceduras Ordér. Following a dulj} noticed motion by the
Debtors, the Court éntered the Bidding Procedures Order on November 9, 2011 (the “Bid
Procedures Order”) [Docket No. 393] pursuaﬁt to which the Court approved, among other things,
- (i) the Bid Prc-)cedui'és, (ii) procedures related to cure payments payable in connection with the
a_ssumi:tion' and assignmcnt of executory contracts and uncxpiféd leases (“Cure Précedures”),
(i) pxlc;cedu;-es rclafi;ed to adequate assurance of future performance (“Adequate Assurance
Prméaﬁms”), (iv) thé form and manner of notice of the Auction, the Sale and the Sale Hearing.
Pursuant to subsequent scheduling [Docket Nos. 723, 781], the Bankruptcy Court (i) set January
27,2012 at 4 p.m. (ET) as thé deadline for Qualified Bidders (as defined in the Bid Procedures
: Qrdér) to submit bids for the Purchased Assets (the “Bid Deadline™), (ii) set-Februéry 2,2012 at
10:00 am (PT) as the date to conduct an Auction of the Purchased Assets, and (jii) set February
10,2012 at 10:00 a.m. (ET) as the time and date for the Sale Hearing, |
- E. Sale Motion and Submission of Proposed Asset Purchase Agreement. On
' Déoemlﬁcr:SO, 2011, the Debtors moved: for authority to enter i@tq Van asset purchase agreement
with tﬁe Successful Bidder at the Aucﬁon of the Purchased Assets, and to sell the Purchased
 Assets froe and clear of liens, claims, encumbrances, and interests. On February 9, 2012, the
 Debtors submitted the proposed form of the Purchase Agreement, and on February 8, 2012, the
V‘Debtofs‘. submitted tl-le proposed form of this Order, each as a supplement to the Motion.

F. ° Prepetition Second Lien Obligations. The Debtors and U.S. Bank,

National Association, as successor trustee and collateral agent (the “Prepetition Second Lien
Trustec”), entered into that certain Indenture, dated as of July 7, 2009 (as amended, restated or
supplemented (the “Prepetition Second Lien Indenture™) pursuant to which Real Mex

" Restaurants, Inc. (“Real Mex”) issued to certain holders (collectively, the “Prepetition Second

DOCS_DE:177974.1 73521001 . .
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Lien Secured Noteholders™ and, together with the Prepetition Second Lien Tmstée, the
“Prepetition Second Lien Secured Parties™) 14% senior secured notes (the “Notes”) in an
aggregate original pﬁncipal amoﬁnt of $130 miHion (guaranteed by the other Debtors). The
Debtors acknowledged in connection with the DIP Order that they unconditionally owe the
Prepetition Sécond Lien Secured Parties without defense, counterclaim, or offset of any kind, the
aggregate principal amount of not less than $134,000,000 (the “Prepetition Second Lien
Obligations™). |

G. Prepetition Second Liens. The Debtors acknowledged in connection with

the DIP Order that the Prepetition Second Lien Obligations are secured by valid, binding,

: enforcéable liens granted to the Prepetitiqn Second Lien Trustee, for the benefit of the

, Prepetition Second Lien Secgred Parties (the “Prepetition Second Liens™), on substantiaily all of
the Debtors’ ‘assets_(collecﬁvély, the “Prepetition Collateral”).

- H. Allowed Claim and Valid Liens. No party asserted a challenge to either

() tﬁe amount of th'§ Prepetition Second Lien Obligations or (ii) the validity of the Prepctition
Second Liens on thé Prepetitio_n Second Lien Collateral before the December 13, 2011 deadline
(the “Challenge Deﬁdl_inc”) sét by the Court in the DIP Order. S_ée DIP Order § 7. Asa tésult,

- any.such challenge is barred See id.

. Committee’s Standing Motion. Before the expiration of the Challenge

| béadlhie, thé'Comﬁxi_ttee filed a motion for standing (the “Standing Motion™) [Docket No. 817]
_.to prosecute, among other things, (i) a declaratorj judgment secking to determine the scope and
| pcrfmﬁbn of the lieﬁs of the Prepetition Sepdnd Lien Trustee on certain Prepetition Collateral _

(ﬂ.e%fscop_e of Lien Claims"}; (ii) except as set forth in the Standing Motion (defined below), to

- avoid and recover under section 547 of the Bankruptcy Code an interest payment of $9.2 million |

DOCS_DE:(77974.1 73521:001
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by the Debtors to the Prepetition Second Lien Trustee (the “Preference Claim™); and (iii) to
recharacterize certain post-petition adequate protection payments made by the Debtors during
these cases pursuant to the DIP Order as payments of principal on account of the Prepetition

Second Lien Obligations (the “Adequate Protection Recharacterization Claim,” and together

with the Scope of Lien Claims, and the Prefercnce Claims, the “Committee Claims”)

o Lo - ‘Disp_qéition of Standing Motion. A hearing (the “Standing Hearing™) on
the Stéﬁding Motion was held on January 17, 2012 and the Court. found, among other things, that
the Committee failed to “demonstrate[] that there are colorable claims and a wrongful refusal” by'
the Debtors to prosecute. Tr. of Jan. 17, 2011 Hearing at 71. At the Standing Hearing, the Couﬁ

- deferred adjudication on the disposition of the Standing Motion by order dated January 27, 2012
and ordered that the Challenge Deadline for the Committee to assert the claims described m the
complaint attached to the Standing Motion was tolled “until (a) March 1, 2612, or (b) the date ;m
which this Court enters an order that resolved such claims ...” [Docket No. 810].

K. Relief Sought by Standing Motion is Moot. The Committce Claims are
rendered moot by af_iprova} of the Motion, and thus, the Standing Motion and the Committee

. Claims are denied with prejudice. Th'e‘Challenge Period (as defined in the DIP Order) has

expired as of the dafe of this Order. ,

L. Credit Bid Rights. The DIP Order expressly states that thcl“,Sec.ond Lien -
Indenture Trustee ... or its assignee, designee or successor, shall have the right to ‘credit bid’ up
tothe amount of the Prepetition Second Li;’,n Obligations during any sale of any portion of the
Prepetition Collateral ... provided that ... such claim is allowed, deemed allowed o is niot
~ disallowed by order of the Court prior to the Qualified Bid Deadline.” See DIP Order § 5(vi).

* No Prepetition Second Lien Secured Noteholder objected to the inclusion of this provision in the

DOCS_DE:177974.1 73521001
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DIP Order. The Qualified Bid Deadline was January 27, 2012, As of that date, the Prepefition
- Second Lien Trustee’s secured claim on account of the Prepetition Second Lien Obligations was
allowed, deeﬁled allowed and was not disallowed by order of this Court.
M.  Designation of Credit Bid Rights to Purchaser. As contemplated by the
DIP Order and pursuant to the Prepetition Second Lien Indenture, the Ptepeﬁﬁon Second Lien _
Trustee, pursuant to the direction of the holders of approximately 85% of the outstanding
principal amount of the Notes (collectively, the “Directing Noteholders™), on behalf of al;
~ Prepetition Second .Lien Secured Noteholders, among other things, duly authorized, designated
and vested the Purchaser with all rights, powers, and authoﬁﬁeé to exercise on behalf of the
B Prepetition Second Lien Trustee the Prepetition S,ecénd Lien Trustee’s right to (i) credit bid up to
the full amount of the Prepetition Second Lien Secured Obligations, to the fullest extent
permltted under the DIP Order, the Bid Procedures Order, the Prepetition Second Lien Indenture,
sect'ion. 363(k) of the Bankruptcy Cﬁde and applicable non-bankruptcy law (the “Credit Bid”),
and (ii) deliver the releases and wa'iyers set forth in section 13.11 of the Purchase Agreement.
N. ' Notice of the Sale to Prepetition Second Lien Secured Noteholders. The
Prepetition Second Lien Trustee sent two notices to all Prepetmon Second Llen Secured
Noteholders mfonmng them of, among other things, (1) the filing of the chapter 11 cases, (ii) the
| entry of the Bld Procedures Order, (iii) the Directing Notcholders intention to direct the
Prepetition Second Lien Trustee to designate Purchaser to Credit Bid up to the full amount of the
‘Notes, (iv) the incurrence by the Purchaser of committed financing; (v) the structure of the
Purchaser’s proposed bid; (vi) the mechanism for distribution of equity interests in the Purchaser
to Prcpetltlon Second Lien Secured Noteholders; (vii) the deadline for potential bidders to

submit a written offer, (viii) the date and time of the Auction, (ix) the deadline for certain

'DOCS_DE:177974.1 73521-001
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.Auction related objections to ﬂle proposed sale of the Debtors’ assets; (x) the date of the sale
hearing; and (xi) the deadline to object to the proposed sale. No Prepetition Second Lien
Secured Noteholder objectodrto the designation of the Purchaser by the Prepetition Second Lien
Trustee to Credit Bid for the Purchased Assets, the Motion or the Transaction.
O.  Purchaser’s Qualified Bid. On January 27, 2012, pursuant to the Purchase
Agreement, the Purchaser made a written offer for the purchase of the Purchased Assets |
comprised of: (i) an $80,000,000 Credit Bid, (ii) approximately $53,569,000 in cash' (which oosh
component, based on subsequent revisions to the Purchaser’s Bid, including the assumption of
certain Iiabilities that otherwise would have been paid from tﬁc cash consideration, is anticipated
“to be approximately $46 million at Closiog), and (iii) the assumption of the Assumed Liabilities

(@oll'ooﬁvely, the “Bid”). The Purchaser’s Bid constitutes a “Qualified Bid” (as defined in the

Bid Procedures Order). The Credit Bid component of the Bid is valid, duly authorized and
. propcr under the Bid Procedures and sections 363(b) and 363(k) of the Bankruptcy Code, the
: _Prepetltlon Second Lien Iudenture and applicable law.

P. Auctlon. The Debtors conducted the Auction on February 3, 2012 in

accordance with, and have otherwise complied in all reopects with, the Bid Procedures Order.
The Aooﬁon 'oohducfed pursuant to the Bid Procedures Order afforded a full and fair opportunity
for any person or entity to make a hlgher or otherwise better offer to purchase the thed
Assets. Other than the Purchaser, only one other entity submitted a Qualified Bid, comprised

-~ principally of appro'ximatelfszﬁ.l' million in cash consideration, and such Qualified Bid was in
an amount that would not be sufficient o satisfy the Debtors” outstanding obligations under the
DIP Order. The {‘uiction was duly noticed and conducted in a non-collusive, fair and good faith

manner and a reasonable opportunity was given to any interested party to make a higher or

. ,' DOCS_DE:177974.1 73521-001
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otherwise better offér for the Purchased Assets. The Purchase Agreement constitutes the highest N
.or othérwisc best offer for the Purchased Assets and will provide a greater recovery for the
Debtors’ estates than would be provided by any other available altemative. The Debtors’
determination that the Purchase Agreement constitutes the highest or otherwise best offer for the
Purchased Assets constitutes a valid and sound exercise of lthe Debtors’ business judgment.

Q. .. Corporate Authority. The Purchased Assets constitute property of the
 Debtors’ estates and title thcretd is vested in the Debtors’ estates within the meaning of section
- 541(a) of the Bankrubtcy Code. The Debtors have all righf, title and interest in the Purchased
Assets required to transfer and convey the Purchased Assets to the Purchaser. The Debtors have
taken all corporate or other entity action necessary to authorize and approve the Purchase
- Agreement and the Eonsummation of the Transaction, and the Debtors’ sale of the Purchased
A;.ssets- to Purchaserhas been duly and validly authoﬁzed by all necessary corporate or other
entity action. The Debtors have full corporate or other entity power and authority to execute the
Purchaée Agreemerﬁ and all other documents contemplated thei'eby and to consﬁmmate the
Tran#dction. No consents or approvals, other than those expressly provided for in the Purchase

Agreement, are required for the Debtors to consummate the Transaction.

R. ~ Transaction in Best Interests. Good and sufficient reasons for approval of |
the Purchase Ag:'eefnent and the Tfansaction have been demonstrated. Approval of the Motion,
the Puréhase Agreement and the Transaction are in the best mtcrests of the Debtors, their estates,
their creditors, including the DIP lenders and the Prepetition Second Lien Secured Parties, and
other parties in interest. :

S. Business Justiﬁcation. The Debtors have demonstrated sound business

purposes and compelling circumstances for approval of the Motion and the Transaction under

DOCS_DE:177974.1 73521001
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Bankruptcy Cc_xie section 363(b) outside of a plan of reorganization. Such business purposes and
justifications include that (a) commencing the bankruptcy cases and pursuing the marketing and
sale process, includ_ing, but not limited to, the filing and prosecution of the Bid Procedures
Motioq and the Salt_:_-Motion, was necessitated by the Debtors’ severe liquidity position and the
absenc"g of any pre-bankruptcy sale, financing or other out-of-court solutions; (b) since the
commencement of ti:c bankruptey cases and throughout the sale process there has been a
deterioration in ﬁm Debtors’ ropcrating iaetfonnance and a decrease in the Debtors’ liquidity; (c)
theﬁis substantial risk of fu;'ther deterioration of the value of the furchased Assets and the
Debtors’ viability asa going concern if the Transaction is not consummated promptly; (d) the
Transaction presents the best opportunity for the Debtors to maximize and realize the value of
 *the Purchased Assets on a going concern basis; (e) unless the Transaction is concluded
expeditiously all creditors’ recoveries are lrikely to be adversely affected and -there isa significant
risk that numerous obligations constituting administrative expenses in the Debtors’ bankruptey

- cases (including a significant amount of liabilities that would be a‘ssurﬁed by the Purchaser under
tl_l’e‘ Purchase Agreeanent:) will be left unpaid; (f) no other party has made a proposal to acquire all
6r any of the Purchaiéer Assets in an amount sufficient to satisfy the chfors’ outstanding
obhgatlons under the DIP Order or in an amount approaching the cash conmderatwn offered by
the Purchaser, (g) the transaction reflected in thc Purchase Agreement will provide the
_oppor_tumty for cozit.inuing employment for 'thousands of employees at continuing locations; and
 (h) the Transaction fesolves the need for costly and contcnﬁous ﬁﬁgaﬁon that Womﬁ further
strain if not cxhaust the limited resources of the Debtors’ estates.

T. ° Highest or Otherwise Best Offer. As demonstrated by (i) the Sale

Declarations; (ii) evidence adduced at the Sale Hearing, and (jii) the representations of counsel

DOCS_DE:177974.1 73521-001
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made.on'the réco‘rd at the Saie Hearing, the Debtbrs have conducted a fair and open sale prooeés
in a manner reasonably calculated to produce the highest or otherwise best offer for the
Purchased Assets in compliance with the Bid Procedures Order. The Bid Procedures were
substantively and pi-boedurally fair to all parties, were consented to by all parties in the chapter
11 cases, and were the result of intense arm’s-length negotiations among the Debtors, the
Committee, the holders of a majority of the Notes, the Prepetition Second Lien Trustee, and the
DIP lenders. The séle process, Bid Procedures and Auction were non-collusive, duly noticed,
and afforded a full, fair and reasonable opportunity for any person or entity to make a higher or
. otherwise better offer to purchase all or any of the Purchased Assets. In connection with the
, Al_lction and sale process and in accordance with the Bid Procedures Order, the Debtors regularly
and appropriately consulted with the Consultation Parties (é.s deﬁncd in the Bid Procedures
Order). The Purcha.;".e Agreement constitutes the highest or otherwise best offer for the
- Purchased Assets, and will provide a significantly greater recovery for the Debtors® estates and
1ts stakeholders than would be provided by any other available altcmatxve In reaching this
' detennmatlon, the Court has taken into account (a) the consxderatxon to be realized directly by
tl_:e Debtors’ estates, (b) the mdlrect benefits of the Transaction for the Debtors’ employees,
Iandlords, vendors and suppliers and the public served, directly and indirectly, by the functions
perforﬁied i)y the Debtors’ employees and the business, and (c) the value of all of the assets to be
transferred or otherwise dealt with in connection with the Transaction. The Debtors’
 determination that the Purchase Agreement constitutes the highest or otherwise best offer for the
Purchased Assets is a result of due deliberation by the Debtors (including the Debtors’
~ independent directors after substantial consultation with the Debtors’ professionals and oﬁicers)

and constitutes a valid and sound exercise of the Debtors’ business judgment. Entry of an order
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approving the Motion, the Purchase Agreement, and the Transaction is a necessary condition

precedent to the Purchaser consummating the Transaction,

U.  Releases and Compromises Are Fair and Equitable. The Debtorsrhavc
exercised reasonable business judgment in providing releases of certain claims against the
Purchaser Released Partiesr in section 13.11(b) of the Purchase Agreement. The releases
contained in section 13.11(b) of the Purchase Agreemenf constitute good faith compromiées and
settlenients of the matters covered thereby. Such compromises and settlements are @) made in
- exchange for adequate consideration, (ii) in the best interests of each of the Debtors’ estates,

- creditors, and qther parties in interest, (iii) fair, equitable and rcasonabl_e, (iv) integral elcments
of the Transaction, and (v) otherwise approved by the Court as appropriate pursuant to applicable
law. |

V. Consideration. The Purchase Agreement represents a fair and reasonable
offcr to purchase the Purchased Assets under the circumstances of these chapter 11 cases.

: Among other things, the cash component of the Transactlon is expected to be approximately $46

m;lhqn at Closing. The Purchaser has also agreed to assume liabilities estimated to be in excess

| of $38 million. The value of any assets that do not constltute Prepetition Collateral (mcludmg,

. wﬁhout limitation, foreign intellectual property and leasehold interests) is highly speculatwc and

thus, the value of the consideration offered by the Purchaser is well in excess of any conceivable.

value that could be attributed to whatever property may not bé encumbered by the Prepetition

Second Liens as of the Petition Date. This cash component and the Purchaser’s agreement to
assumne the Assumed Liabilities are essential to provide for the satisfaction of the obligations

under the DIP Order and to provide for the péyment of other liabilities that would constitute
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administrative expenses in the Debtors’ bankruptcy cases and potentially go unsatlsﬁed absent
the Transacuon

W.  Necessity of Funding. To fund the cash component of the Bid, the

Directing Noteholders or their Affiliates (the “Exit Lenders™) have arranged to provide financing
(the “Exit Financing™) to the Purchaser on terms that are fair and reasonable and secured by
substantially all assets of the Purchaser, including, without ﬁmimﬁom all accounts, inventory,
equipment, intellectual property and a pledge of the capital stock of all domestic and first-tier
foreign subsidiaries of the Purchaser. Without such funding, the Purchaser would be unable to
.- offer the D_'ebtors the éash consideration that is necessary to provide for the satisfaction of the
obligations under the DIP Order and to provide for the payment of other liabiliti_es that would
con_stitute- administi'ative expénscs in the Debtors’ bankruptcy cases and potentially go
unsatlsﬁed absent the Transac_tion. In addition, the provision of this funding is a critical
component of the Purchaser’s showing of Adequate Assurance (as defined below). As a result,
..the ﬁmdmg provided by' the Directing Noteholders or their Aﬂiliaics is nécessary and integral to
the Transaction and the benefits that the Transaction provides to the Debtors’ estates and all
parties in im_icrcst would be unavailable or materially reduced in the absence of such ﬁm&ing.
' X.  Purchser Financing. The terms of the Exit Financing that the Purchaser
is entering into, including the granting of the security interests in substantially all assets of the
: | Purchaser, mcludmg, w1thout lmntauon, all accounts, mventory, equlpment, and intellectual
property a pledge of the capital stock of all domestic and first-tier forelgn submdxanes of the
: | Purchascr and all procceds thereof, are fair and reasonable and necessary and mtegral to the

. Transacuon
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- Y. Arm’s—Leng& Transaction.

(1)  The Purchase Agreement and the Ancillary Agreements were negotiated,
proposed and entered into by- the Debtors and the Purchaser without collusion, in good faith and
from ﬁﬁh’s—length bargaining positions. Neither the Purchaser nor any of the Directing
Noteholders is an ‘*ijhsider" or “affiliate” of the Debtors, as those terms are defined in Bankruptcy
Codé séctioné 101(?; 1) and 101(2) The Debtors, the Purchaser, and the Directing Noteholders
have not engaged i in any conduct that would cause or pertmt the Purchase Agreemeént to be
avmded under Bankruptcy Code section 363(n). Specifically, neither the Purchaser nor any of
the'Directing Noteholders have acted in a collusive manner with any person and the Purchase

- Price was not controlled by any agreement among bidoors.
| (2)  There was no evidence of insider influence or improper conduct by the
Purchaser, the Dlrectmg Noteholders, the Prepetition Second Lien Trustee, or any of their
Affiliates in oonnecﬁon with the negotiation of the Purchase Agreement with the Debtors. The
Purchaser, the Dlrectmg Noteholders, and any of their Affiliates did not offer employment to a.ny
of the Debtors scmor executives, except in connection with a short term Transition Services
_Agr'eement to be negotiated by the Debtors and the Purchaser pursuant to which the Purchaser
will agree to poy the Debtors for the services of certain managers and employees employed by_
 the Debtors on the Closing Date in the transition of the Debtors’ businesses to the Purchaser
pursuaﬁt to fhe temﬁs_ of the Transition Services Agreement. There was also no evidence of fraud
 or collusion among the Purchaser, the Directing Noteholders, or any of their Affiliates and any
other bidders for th"evDebf,ors’ assets, or collusion among the I_’urch‘aser, the Directing |
Notéholders, or any of their Affiliates to the detriment of any other bidders. The Debtors

established a due diligence room in which the information provided to the Purchaser in
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connection with the negotiation of the Pumhasc Agreement was also provided to other pétential
bidders for the assets. Moreover, the Debtors established and implemented appropriate |
procedures to ensure that no potential biddt_:rs received.any information concerning other
potentiél bidders or the progress of the bid process until after the initial bid process had
concluded.

Z.  Good Faitﬁ Purchaser, Purchaser is a good faith purchaser of the
Purchased Assets within the meaning of Bankruptcy Code section 363(m) and is therefore
entitled to all of the.protections afforded thereby. The Debtors, the Purchaser, the Directing

- Notcholders and the Prepetition Second Lien Trustee have proceeded in good faith in all respects -

“in that inter alia: (a) the Purchaser and the Directing Noteholders recognized that the Debtors
were free to deal with any other party interested in acqumng the Purchased Assets; (b) the
Purchaser and the Dir_ecting Noteholders complied with thel provisions of the Bid Procedures
Order; (c) the Purchaser’s bid was subjected to the rcon.npetitive bid procedures set forth in the

R -Bid Procedures Olfder;_ and (d) all payments to be made by the Purchaser and all other material

agreements or arrangements entered into by the Purchaser, the Directing Noteholders, and the

. Debtors in connection with the Transaction have been disclosed.

" AA. Free and Clear. u
(1)  The Debtors are the sole and lawful owners of the Purchased Assets, or

‘othérﬁEe have a valid, enforceable property interest in such assets. The transfer of the
Purchased Assets to the Purchaser under the Purchase Agreement shall be a legal,v valid, and

 effective transfer of the Purchased Assets, and will vest the Purchaser with all of the Debtors’

* right, title, and interést in the Purchased Assets, including, without limitation, the Purchased

Contracts (including Designation Right Contracts that are subsequently designated Purchased

'DOCS_DE-LTI974.1 73521001
#4848-0972-5966 15

TRADEMARK
REEL: 006078 FRAME: 0585



COﬁﬁacts), free and clear of any and all liens, claims and interests (collectively “M'j; |
other than Permitted Exceptions and unbilled oBlig_ations under non-residential real property
leases that are Purchased Contracts (whether or not such charges accrued prior to or after the
Closing Date), including but not limited to the following:

liens (including, without limitation, mechanics’ materialmens’ and other .
consensual and non-consensual liens and statutory liens), claims (as defined in
. Bankruptcy Code section 101(5)), encumbrances, obligations, liabilities,
“contractual commitments ot interests of any kind or nature whatsoever, including
. without limitation, mortgages, leases, licenses, options, deeds of trust, security
“interests, conditional sale or other title retention agreements, pledges, judgments,
demands, rights of first refusal, rights of recovery, claims for reimbursement,
contribution, indemnity, exoneration, products liability, alter-ego, environmental
-liability, employment-related liabilities (including, without limitation, wage and
wage supplement liabilities, severance and other termination pay liabilities and
WARN Act liability), pension liability, or tax, decrees of any court or foreign or
- domestic governmental entity, interests, or charges of any kind or nature, if any,
" including, but not limited to, any restrictions on the use, voting, transfer, receipt
of income.or other exercise of any-attributes of ownership, debts arising in any
way in connection with any agreements, acts, or failures to act, of the Debtors or
- the Debtors’ predecessors or Affiliates (as defined in Bankruptcy Code section
.'101(2)), reclamation claims, demands, guaranties, options, rights, contractual or
_other commitments, restrictions, and matters of any kind and nature, whether
‘known or uriknown, asserted or unasserted, choate or inchoate, filed or unfilled,
- scheduled or unscheduled, noticed or unnoticed, recorded or unrecorded, o
- perfected or unperfected, allowed or disallowed, contingent or non-contingent,
liquidated or unliquidated, matured or unmatured, material or non-material,
disputed or undisputed, whether arising prior to or subsequent to the
commencement of the bankruptcy case, and whether imposed by agreement,
- understanding, law, equity or otherwise, including claims otherwise arising under
- doctrines of successor liability.

Thé saile of ﬂ;e Purchased Assets shall also be free and clear of all Interests including (i) those
that purport to give to any party a right or option to éffect any forfeiture, modification or

'_ fei‘mina_tion éf the Debtors’ interests in the Purchased Assets, or any similar rights, and

(ii) those relating to taxes arising under or out of, in cénnecﬁon with, or in any way relating to
the operiitioh of the Debtors’ business prior to the Closing Date (cxceﬁt to the extent such taxes

constittlté Permitted Exceptions). Nothing in this paragraph is intended to limit or restrict the
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Purchaser’s rights and obligations with respect to the Assumed Liabilities as set forth i the
Purchase Agreement,

(2)  The Purchaser would not have entered into the Purchase Agreement and
would not consummate the Transaction, thus adversely affecting the Debtors, their e;tates, and
their creditors, if thé transfer of the Purchased Assets to the Purchaser and the assumption and
assigmhcnt of the Pui‘chased Contracts to the Purchaser were not free and clear of all Interests of
~any kind or natqre whatsoever, or if the Purchaser would, or in the future could, be liable for any
~ of the Interests, A sale of the Purchased Assets other than one free and clear of any Interests
would adversely impact the Debtors” estates, and would yield substantially less consideration,
_and thus less val_ue, for the Debtors’ estates, with less certainty than the Transaction.

' (Bj The Purchaser wiil not consummate the Transaction unless the Purchase
Agreement speciﬁcally provides, and the Court speciﬁcally. orders, that none éf the Purchaser or
its Affiliates, équitstecurity 'holders, managers, officers, directors, agents, counsel, advisors or
representatives or the Purchased Assets will ﬁave any liability whatsoever with respect to, or be
required to satisfy in any manner, whether at law or in equity, whether by payment, setoff or
otherwise, directly orindireétly, any Interest.

(4)  The Debtors niay transfer the Purchased Assets free and clear of any
: Interests of any kind. or nature whatsoever because, in each case, one or more of the standards set
fﬁrtﬁ in Banktup'tcj} Code scctioh 363(fX l)-(S) has been satisfied. Each entity with an Interest in
“the Purchased Assets to be transferred on the Closing Date: (i) has, subject to the terms and
conditions of this Order, consented to the Transaction or is deemed to have consented; (ii) could
be compelled in a l_égal or équitable proceeding to accept money satisfaction of such Interest; or

(iii) otherwise falls within the provisions of Bankruptcy Code section ’363(f). Except as set forth
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in this Order and in the Purchase Agreement with respect to Permitted Exceptions, those holders
' ot‘ Interests who did not object to the Motion are deemed to have consented pursuant to
Bankruptcy Code section 363(£)(2). All holders of Interests are adequately protécted by having
their Interests attat:li to the proceeds at_tributabIe to the Purchased Assets against or in which such
Itlterests are asserted, subject to the terms of such Interests, with the same validity, force and
effect, and in the sanie order of priority, that such Interests now have against the Purchased
Assets or their proceeds, if any, subject to any rights, claims and defenses the Debtors or their
' estateé, as applicablé, may possess with respect thereto. |
| BB. Debtors’ Liguidity Situation and the Budget. The Debtors® current
- liquidity-situation is extremely acute. The Debtors would be unable to continue to operate in the
ordmary course:if; they were requlred to pay all of their non-operating admlmstratlve expenses
t_hat' have beén incurred to date. In the absence of the liquidity provided pursuant to the budget
attachtad ‘hereto as Exhibit B (the “Budget™),-the Debtors would be forced to ccasc opetations,
liquidate their asseﬁ and terminate a large xtumber of cmployee_s. The Débtt:rs have developed
the Budget puréudtlt to which all of the Debtors’ “operating expenses” (such as trade payables,
rent, wages, etc,' but excluding, among other things, stub rent associated with leases that will not
be assumed and certam taxes incurred in the ordmary course of buéiness) should continue to be
paid during the :pcri.ott ﬁ'om- the date of the Sale Hearing through Closing, twith any such accrued
and unpaid “opemting expenses” as of the Ctosing to be assumed and paid by the Purchaser in
accordance with thé Purchase Agreemcnt. The Debtors presented evidence, through their -
ﬁnancml adwsor, that they believe the sale will close, and thit as a result, all such “operating |
~ expenses” mcurred in the ordinary course of business will be satisfied. The Budget has been

approved by the DIP Agent, the Prepetition First Lien Secured Agent and the Majority
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* Prepetition Second Lien Secured Noteholders (cach as defined in the DIP Order) in accordance
with the terms of the DIP Order. Nothing in this order is intended to preclude the Court from
revisiting the allocation of fees. The Committee reserves all of its rights with respect to the

' “aetual’ and “projeeted amounts” of professional and restructuring fees set forth in the Budget;
pmvided, however,‘ this reservation of rights in no way modifies the Carve-Out (as defined in the
DIP Order) or the Purchase Price, nor does it limit the Committee’s right to seek a different
allocation of professronal fees under the Carve-Out or the Purchase Price.

CC. No Sub Rosa Plan. The Purchase Agreement and Transaction do not

constitute a sub rosa ehapter 11 plan for which approval has been sought without the protections
that a disclosure statement would afford. The Purchase Agreement end the Transaction ne_ither
irrxperrriissibly restructures the rights of Debtors’ creditors nor impermissibly dictatesa -
liquidating plan for the Debtors.

DD." No Fraudulent Transfer. The Purchase Agreement was not entered into

_ for the purpose of hmdenng, delaying or deﬁ'audmg creditors under the Bankruptcy Code or
under the laws of the' United States, any state, territory, possession, or the District of Columbia.
No Debtor nor the Purchaser is entering into the Transactipn fraudulently. |

EE., Not a Successor. The Purchaser (a) is not, and shall not be, considered a

successor to the Debtors, (b) has not, de facto or otherw1se, merged with or into the Debtors,
(c) is not a continuation or substantial continuation of the Debtors or any enterpnse of the
Debtors (d) does not have a common identity of i meorporators directors or equity holders with
the Debtors, and (e) is not holding itself out to the pubhc as a continuation of the Debtors.
,Except as otherwise provided in the Purchase Agreement, the (1) transfer of the Purchased Assets

to the Purchaser and (11) assumption by the Debtors and assignment to the Purchaser of the
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Purchascd-Conti‘aicts do not and will hot subject ﬁe Purchaser to any liability whatsoever with
respect to the operation of the Debtors’ businesses before the Clos-ing Date or by reason of such
transfer under the laws of the United States, any state, territory, or possession thereof, or the
District of Columbié., based, in whole or in part, directly or indirectly, on any theory of law or
equity, including, without limitation, any theory of antitrust, successor, transferee or assignee
liability. Those of the Debtors® employees who are to be employed by Purchasexz pursuant to the
Purchase Agreement are beipg hired under new empioyme_nt Gontracts or other arrangements to
be entered into or to become effective at or after the time of the Closing. Nothing in this
- paragraph is intended to limit or restrict the Purchaser’s rights and obligations with respect to the
Assumed Liabilities as set forth in the Purchase Agreement.
. FF.  Assumption and Assignment lof Contracts and I eases

(1)  The Debtors have demonstrated that it is an exercise of their sound
business judgment t'§ ass_tjme and assi gn the P-.urchased Contracts (including those éontracts.-tha:t
- are Designation Right Contracts that the Purchaser subsequenﬂg} designates as Purchased
Con&ac’ts) to Purchaser. The assumption and assignment of executory contracts and unexpired
. leases currently or subseguently designated by the Purchaser as Purchased Contracts is integral
* tothe Purchase Agréement, is in the best interests of the Deblors and their estates, creditors and
all othet parties in interest, and represents a reasonable, sound, and prudent exercise of the
Débtors’ business ju‘dgment.‘ Wiﬂl respect to the coﬂu'acts (i) of counterparties who have not

tiraély Gbjected to the Transaction, and (ii) set forth on Exhibit C, the Purchaser has provided

evidence of its ability to provide adequate assurance of future performance as contemplated
under sections 365(6)(1)(C), 365(b)(3) (to the extent applicable) and 365(f)(1) of the Bankruptcy

-+ Code ("Adequate Assurance”), provided, however, the Court will continue its consideration of
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 issues under Swﬁon 365 and-whéther or not adequate assurance of future performance has been
provided to the Supplemental Cure and Adequate Assurance Hearing or such other and further
hearing as the Debtprs, the quchaser and the non-Debtor contract counter-parties (the “Counter-
' ?j_l’_ﬁﬁ’;) may agree,. as to any contract or lease on account of which an adequate assurance
objection was timci& filed.

“ | (2) - The Debtors filed a Notice of Proposed Cure Amounts to Counterparties
to Exgé;ltory_ Confrc_z'r_cts and Unexpiréd Leases that ma;y _bé- Assumed and Assigned (the “Cure
_Iigﬁ_cé;;) [Docket N;). 678] pursuant to which ihe Debtors identified the dollar amount, if any,
that is necessary to be paid by the Purchaser in order to cure ﬁll defaults, as of December 31, |
. 2011, if any, under its executory contracts and unexpired leases based on the Debtors® books and
" tecords (the “DéBtdr Aséerteﬁ Cure Amount”). The Counter-Parties were required to file
objections (a “Cure Objection™), if any, to the Debtor Asserted Cure Amount by no later than

January 13, 2012.- The Cure Notice expressly provided that in the absence of timely ﬁlcci Cure
' Objection, “the Court may fix [the] Curé Amount as stated in the Cure Notice with no further
ndtiqe.” Pursuant tofthe Bid Procedures Order, Counter-Parties were also required to file
objections to the Purchaser’s proposed Adequate Assurance (“Adequate Assurance Objection™)
by no Later than February 10, 2012, Counter-Parties that failed to timely file an Adequate
Assurance Objeétioh or a Cure Objection are fore\'re.ri barred from objecting to the assumption
and assignmeﬁt of contracts on the érounds of a failure to provide Adequate Assurance or to

. assert a cure amount differént than that set forth in the Purchase Agreement.
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| (3)  Annexed hereto as Exhibit C is a list of Assngnable Contracts (i) that the
Purchaser has dc31gnated as a Purchased Contract, (ii) for which no Cure Objection or Adequate
Assurance Objection was tlmely filed, and (iii) the dollar amount, if any, that is necessary to be
paid by the Purchaser in order to cure all defaults, if any, under such agreement (the “Cure
Amount”).

(4)  Set forth on Schedule 2.5(b)(ii) of the Purchase Agrecmont is a list of

Assignable Contracts that the Purchaser has desngnated as Designation Right Contracts, Sct forth
on Schedule 2.5(b)(i) of the Purchase Agreement s a list of Assignable Contracts that indicates
(a) the Cure Amount for those executory contracts and leases where no Cure Objectlon was
timely filed, and (b) the Debtor Asserted Cure Amount and cure amount asserted by the Counter-
Party for those contracts and leases where a Cure Objection was tlmely filed.

GG. Consumer Privacy. On January 30, 2012, the Court entered an order
directing the. appomtment of a consumer privacy ombudsman pursuant to sectlon 332 of the
- Bankruptcy Code [Docket No. 819]. On February 1, 2012, The U S. Trustee appomted Luis
*Salazar as the ombudsman (“Ombudsman®) [Docket No. 842]. On February 8, 2012, the

: .Ombudmnan filed his report and recommendatlons (the “Ombudsman Report”) [Docket No.

R 877] The Ombudsman Report concludes, among other thmgs that the Purchase Agreement and

the Transaction meet the requlrement of section 363 (b)(1) of the Bankruptcy Codc and should
“be approved, provided the Purchaser retains the Debtors’ pnvacy policies as of the Petition Date
| 5"._w1th1'espect to personally identifiable information of customers and provides notice to those
| : customers of their ablhty to opt out of having their personally identifiable information

| transfcrred to the Purchaser, all as more speclﬁcally described in the Ombudsman Report. The

3 Purchaser reserves the nght, in its sole discretion, to add or remove a Purchased Contract from this list
prior to Closing provided that (i) notice is provided to the applicable Counter-Party and (ii) any Cure Objection or
Adequate Assurance Objection is resolved by Court order or consent.
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- recommendations in the Ombudsman Report are consistent with applicable law. At the .Sale
‘Hearing, the Debtors and Purchaser agreed to implement each of the recommendations contained
in the Ombudsman Report applicable to a Qualified Buyer (as defined in the Ombudsman
Report), and Purchaser agreed to file a certification within thirty days afier closing of the Sale
that such recommendations have been implemented. Accordingly, the Transaction meets the
requiréheuts of section 363(b)(1) of the Bankruptcy Code with respect to the sale of petsonally
ideﬂtiﬁeble information.

HH.  Store Closings and Employees. The Debtors have acted diligently and in

good faith in connection with the previous closings of the Debtors’ store locations. The Debtors
- also have used their best efforts to mitigate as much as possible the impact of store closings on
_ the Debtors’ emploffees, inc]tiding, whenever possible, ﬁa:tsfening employees to other store
locations in order to maintain continuity of employment and minimize layoffs and terminations.
IL. ‘ Prompt Consumtnatien. The Transaction must be approved and
' consummated ptotnﬁtty in oi‘c_ler to preserve the viability of the business and maximize the value
. of the bebters" estates Time.is of the essence in consummating the Transaction.

JJ. Resolutlon of Oracle America, Inc. Objection. Oracle Amenca, Inc.
' (“Oracle”) filed an objectlon to the proposed assumption and asmgmnent of certain agreements

between the Debtors and Oracle (Docket No. 758) (“Oracle Objection”). In settlement of the
Otacle Objection, the Debtors and Oracle have agreed that, (a) for sixty (60) days after entry of

.. thiis-Order, the Debtors may continue to use and access the Oracle software and applications
subject to the terms and conditions of the underlying agreements between the Debtors and Oracle

(the“Oracle A. _g@e_ments”), (b) the Designation Rights Period as to any Oracle Agreement shall

expire sixty (60) days after entry of this Order; and (c) the procedures set forth in Paragraph 12
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in this Order shall be applicable to the assumption and assignment or rejection of any Oracle
Agreements. The Oracle Objection is deemed withdrawn.,

KK.  Findings of Fact and Conclusions of Law. Any of the ﬁndmgs of fact

- contamed herein shall constitute a finding of fact even if it is stated as a conclusion of law, and
any conclus:on of law contained herein shall constitute a conclusnon of law even if it is stated as
a finding of fact. 'I'he Court’s findings shall also include any oral findings of fact and conclusions
oflaw made -by _thc' Court during or at the conclusion of the Sale Hearing,

NOW, THEREFORE, IT IS HEREBY ORDERED, DECREBD AND ADJUDGED THAT:

1. Motlon is Granted. The Motion and the relief requested therein is

- GRANTED and APPROVED, as set forth herein. The Motion complies with all aspects of
Local Rule 6004-1.

| 2. Objections Overruled Any ob_]ectlons to the entry of this Order or the.
relief granted herein and requested in the Motion that have not been thhdrawn waived, settled,
contintied as set forth herem, or otherwise resolved pursuant to the terms hereof are denied and
overruled on the merits with prejudlce | |

| 3. ' Approval The Purchase Agreement and all of the terms and conditions

thereto are hereby authonzed and approved in all respects. The Debtors hercby are authorized to .

-(i) execute the Purchase Agreement, along with any additional instruments or documents that
| may be réasonably necessary or appropriate to implement the Purchase Agreement, provided that
such addmonal documents do not materjally change the Purchase Agreement’s terms;
(ii) mnsunmate the Transactmn (including, without limitation, to convey to Purchaser any and
all of the Purchased Assets intended to be conveyed) and the Closing in accordance with the

terms and conditions of the Motion, the Purchase Agreement, and this Order; and (jii) take all
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" other and further actions as may be feasonably necess'ﬁry t0 imﬁlemcnt the Traﬁéaction.’ The
Partics s_hall have no obligation to proceed with the Closing of the Purchase Agreement until all
conditions precederit to their obligations to do so as set forth in the Purchase Agreement have
been satisfied or waived. The obligations of the Purchaser under the Purchase Agreement to -
consummate the transactions contemplated therein at the Closing are subject to the satisfaction of
the conditions precedent set forth in section 10.1 6f the Pﬁrchasc Agreement on the Closing
Date.
4. Free and Clear.
()  Except as otherwise provided herein or in the Purchase Agreement, the
.~ Debtors are authorized to transfer the Purchased Assets t6 the Purchaser and, as of the Closing
: Date, the Purchaser shall take title to and possession of the Purchased Assets, including, without
limitation, the Purchased Coitracts, free and clear of all Interests of any kind or nature
Whatsoevcr; and all such Interests shall attach to the proceeds attributable to the property against
- or in which such Interests aré asserted, subject to the terms of such Interests, with the same
- validity, force and éffect, and in the same order of priority that such Interests now have agaist
" the Purchased Assets or their proceeds, if any, subject 0 any rights, claims and defenses the
Débtors o their estates, as apphcable may possess with respect thereto For the avoidance of
doubt, the sale is not free and clear of any unbilled obhgatmns under non-residential real
property leases that are Purch_ased Conu'acts (mcludmg Designation Right Contracts that are
subsequently designated Purchased Contracts), iimludiné, but not limited to year-end adjustments
' .and;rec'dnciliations regardless of whether such obligations accrued before or after the Closing
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(b) The provisions of this Order authonmng the sale and assignment of the
Purchased Assets free and clear of Interests and the Excluded Liabilities, shall be self—execuung,
and neither the Debtors nor the Purchaser shall be required to execute or file releases,
termination statements, assignments, consents, or other instruments in order to effectuate,
consummate and implement the provisions of this Order.

(© The Mﬁtion shall be deemed to provide sufficient notice as to the sale and
assigmﬁent of the Purchased Assets free and clear of all Interests and Excluded Liabilities in
accordance with Rule 6004-1 of the Local Bankruptcy Rules. Following the Closing, no holder
q.f any Interest on the Purchased Assets or other party in interest may interfere with the
- Purchaser’s use and enjoyment of the Purchased Assets based bn or related to such Interest, or |
any actions that the Debtors may take in their chapter 11 cases and no party may take any action
o to prevent, interfere mth or otherwise enjoin consummation of the Transaction.

| 5. Valid Transfer. |

(@  Asofthe Closmg Date, the Transaction eﬁ'ects a legal, valid, enforceable

and efféctive. sale and transfer of the Purchased Assets to the Purchaser and shall vest the
"Purchaser with all right, title, and interest of the Debtors to the Purchased Assets free and clear

of (i) all liens, CIMS_(as defined in Se&tion 101(5) of the Bankruptcy Code), encumbrances, and
: I;lterests accruing, arising, or relating thereto any time prior to the =Closing Date and (ii) any
résh'iction on the uéé, voting, transfer, receipt of income or other exercise of any attributes of
ownership of the Purchased Assets. As of the Closing Date, the Transaction and the Purchase
'Agrccn:lent and the instruments_ conte'mplatedmereby shall be enforceable against and binding
;ipon the Purchaser and the Debtors, and shall not be subject to rejection or avoidance by the

‘Debtors or any chaptér 11 or chapter 7 trustee of the Debtors and their estates.
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(b) | The Pumhaser is hereby authorized in conoection with the consummation
of the Transaction to allocate the Purchased Assets and the Purchased Contracts among its
Aﬂiﬁotes, designees, assignees, and/or successors in a manner as it, in its sole discretion, deems
appropriate and to assngn, sublease, sublicense, transfer or otherwise dispose of any of the
Purchased Assets or the nghts under any Purchased Contract to its Affiliates, designees,
assignees, and/or successors with all of the rights and protcctlons accorded under this Order and
the Purchase Agreement, and the Debtors shall cooperate with and take all actlons rcasonably
requested by Purchaser to effectuate any of the foregoing,

6 Geneml Assignment. On the Closing Date, this Order shall be construed
~ as,and shall constltute for any and all purposes, a full and complete general assignment,
“conveyance and transfer of the Debtors’ interests in the Purchased Assets or a bill of sale
 transferring good and marketable title in the Purchased Assets. Each and every federal, state,
and local govemmental agency or department is hereby directed to accept any and all documents
- andi mstmmcnts nedessary and appropriate to consummate the Transaction.

7. Injunction. Except as otherwise provided herein or in the Purchase -

Agreement, all persons and entltles, including, but not limited to, the Debtors’ employees, former
_.employees, all debt security holders, equity security holdcrs, administrative agencies,
governmental, tax and regulatory authorities,- secretaries of state, federal, state and local officials,
lenders, contract parties, lessors, parties to or beneficiaries under any benefit plan, customers,
trade creditors and all other creditors, holding Interests of any kind or. nature whatsoever against
or in the Debtors or in the Débtors’ interests in the Purchased Assets (whethcr.legal or equitable,
secured or unsecuréd, matured or unmatured, contingent or noncontingent, known or unknown,

liquidated or unliquidated, senior or subordinated), arising under or out of, in connection with, or
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in any way relating to, such Purchased Assets or-with respect to any Intcﬁts arising out of or
related to the Transaction, shall be and hereby are forever barred, estopped and permanently
enjomed from commencing, prosecuting or contmumg In any manner any action or other
proceeding of any kind relating to the Purchased Assets or their claims against the Debtors, thcr
Purchaser, their resl;ectifc property, their respective successors and assigns, alleged or
otherwise, their resb.ective Affiliates, the Prepetition Second Lien Trustee or such Purchased
Assets, ’Not\nrithstaliding the foregoing, nothing herein shall prevent the Debtors from pursuing
i an ;,cﬁbn against the Purchaser arising under the Purchase Agreement or limit or restrict any of
' ‘the:Purchaser’s righ_ts and obligations with respect to the Assumed Liabilities as set forth in the
Purchase Agreement. | |
| 7 o 8 - Relgm's of Interests. Except as otherwise provided herein or in the
Plﬁchase Agieémeift;' ‘this Order (i) shall be effective asa detérmix_latiOn that, on the Closing
i)ate; ﬁl-‘-mwmsw_ of any kind or nature what%oevcr e:_{isting as to the Purchased Assets before the -
- Closmg Date have been uncOndiﬁonally released, discharged and terminated, a;ld that the
conveyances descnbed héfeiii have been eﬁ‘ectéd, and (ii) shall be binding .lllpon and shall govern
the acts of all cnﬁﬁes;-iﬁclucﬁng, without limitation, all ﬁling_ agents, filing officers, title agents,
;itlébompani'w, recorders of fnortgages, recorders of deeds, regisﬁam of d%, administrative
- agencies, governmental departments, secretaries of State; federal, state, and local officials, and all
_ 6thér pérsons and entities who may be required by operation of law, the duties of their office, or
contract, to accept, ﬁle, register or otherwise record or release any documents or mstruments or
who may be reqmred to report or insure any title or state of title in. orto any of the Purchased

- Assets,

-
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9. Direction to Release Interests, Except as otherwise provided herein or in

the Purchase Agreement, onthe Closmg Date the Debtors’ creditors are authorized and dlrected
to execute such documents and instruments and to take all other actions as may be reasonably
necessary to document and effectuate the release of their Interests in the Purchased Assets, if
any, as such Interests may have been recorded or may othervnse exist, If any such creditor fails

to execute any such documents or mstruments or take any such actlons the Purchaser is

o authonzed to execute such documents and instruments and to take such actions on behalf of the

creditor so as to document the release of such Interests, and all filing agents, ﬁliug_ofﬁcers, title
agents, title companies, recorders of mortgages, recorders of deeds, registrars of deeds,
administrative agencies, governmental departments, secretaries of state, federal, state, and local
officials, and all other persons and entities who many be required by operation of law, the duties
of their office, or contract, to accept, file, register or otherwise record or release any documents
or instruments, or who may be requlred to report or msure any title or state of title in or to any of
the Purchased Assets are ordered and dlrected to accept such documents, instruments and actions
so as to release the Interests and to reflect that release on their records.
10. No Successor_Liabilitx.
(2) . To the extent permitted under applicable law, the Purchaser, its

Affiliates, successors and ass1gns shall not be deemed, as a result of any action taken in
connection with the transfer of the Purchased Assets, to (1) be a successor to the Debtors or their
estates",r(.—ii) have, de facto or otherwise, luerged or consdlidated with or into the Debtors or their
-estates, or (iii) be a contiuuation or substantial continuation of the Debtors or any entefprise of
the Debtors, and the Purchaser shall have no successor or vicarious liability of any kind or
character, mcludmg,' but not limited to, under any theory of antitrust, environmental, Successor,

i
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' éssignee“or transferee liability, labor and employmeﬁt law, WARN Act, defacta merger or
substantial continuity, whether known or unknown as of the Closing Date, now existing or
hereafter arising, whether asserted or unasserted, fixed or contingent, liquidated or unliquidated

| wﬁh respect to the t)ebtors o-r any obligations of the Debtors arising prior to the Closing Date,
including, but.,not limited to, -liabilities on account of any taxes or other government fees,
odnu-ibution;; or surcharges arising, accruing or payable under, ouf of, in connection with, orin
any way relating to, the operation of the Purchased Assets prior to the Closing Date; provided,
that, nothing hereﬁ limits or reé.tricts the Purchaser’s rights and obligations with respect to the

. Aésumed Liabilities as set forth in the Purchase Agreement. Except as otherwise provided

-herein-or in the Purchase Agreement, the transfer of the Purchased Assets to the Purchaser

pﬁrs’_uaﬁtsto the Purchase Agreement shall not result in the Purchaser, its Affiliates, successors,

a'ssig'ns", members, dr shareholders, or the Purchased A'ssets, having any liability or responsibility
for, or‘being reqmred to satisfy in any manner, whether in law or in equity; whether by payment,
setoff or otherwise, directly or indirectly, (i) any claim against the Debtors or against any insider

: of the Debtors, or (ii) any Interest. In the event that Purchaser elects to be treated as a successor
employer under section 3121(a)(1) of the Internal Revenue Code, or makes an election to
assume, on an employee by employee basis, immigration-related liabilities with respect to former
employees of the Debtors hired by the Purchaser, the Purchaser shall not by reason of any such
election be deemed to have assumed any other liabilities or to be a successor for any other

‘purpose.. The Purchaser has given substantial consideration under the Purchase Agreement to the
Debtor%’ estates. Th:c consideration given by the Purchaser shall constituteé valid and valuable

considération for thé releaseé of any potential claims of successor liability of the Pﬁrchaser,
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which releasee shall be deemed to have been given in fa‘ror of the Purchaser by all helders of
Interests against the Debtors or the Purchased Assets,

(b)) Uponthe Closmg, and except as otherwise provided herein or as
otherwrse expressly provided in the Purchase Agreement with respect to Assumed. Liabilities, th
Purchaser shall not be liable for any claims against, and liabilities and obligations of, the Debtors
or any of the Debtors’ predecessors or Affiliates. Without limiting the generality of the
foregoing, (i) other than as specifically set forth here_in and in the Purchase Agreement, the
Purchaser shall have no liability or obligation (x) under or ii respect of any claims or liabilities
under contracts that are not Purchased Contracts, (y) to pay Wwages, vacation pay, bonuses,

- severance pay, beneﬁts (mcludmg, without limitation, contributions or payments on account of
any Urrrler-fllnding with respect to any pension plans), WARN Act liability, or any other payment

to employees of the Debtors, or (z) In respect of any eoIlecuve bargaining agreement, employee

- pension plan, employee health plan, employee retention program, employee incentive program or |

any other similar agreement, plan or program to which any Debtors are a party (including,
. without !umtatmn, liabilities or obligations arising from or related to the rejection or other
tenmnatxon of any such plan, program agreement or beneﬁt), and (ii) Purchaser shall in no way
be deemed a party to or assignee of any such employee beneﬁt, agreement, plan or program, and
all parties to any such employee benefit, agreement, plan or program are enjoined from asserting
~ against Purchaser any Claims ansmg from or relatmg to such employee benefit, agreement, plan
or pmgram o - | ' : .
11. * Assumption and Assignment of Purchased Contracts

(2)  Subjest to and conditioned upon the Closing and the payment of

the appiicable Cure Amounts, and the terms of this Order, the Debtors’ assumption and
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assigament of the Purchased Contracts listed on Exhibit C horcto by the Purchaset fres and clear

.. of all Interests is approved, and the requirements of Bankruptcy Code sections 365(b) and 365(f)
with respect thereto hereby are deemed satisfied. Each Purchased Contract set forth on Exhibit C:
shall be transferred to, and remain in full force and effect for thé benefit of, the Purchaser in
accordance with their respective terms, notwithstanding any provision in any such agreement
that prohibits, restricts or conditions such assignment or transfer. Each Counter—Party toa
Purchased Contract on Exhibit C is forever barred, estopped, and enjoined from raising or
asserting against the Debtors and their estates, or the Purchaser and any of its Affiliates, or the
property of cach, including, W1thout limitation, the Purchased Assets, (1) any fee, default, breach,
-claim, pecuniary loss, liability or obhgatmn (whether legal or equitable, secured or unsecured,
matured or unmatured contingent or non-contingent, senior or subordmate) arising under or

- related to such Purchased Contract on Exhibit C existing as of the Closing Date or arising by
reason of the Closmg, or (ii) any objection to the assumption and assignment of such Purchased |
- Contract on Exhibit C.

B (b) There shall be no accelerations, ass:émnent fees, modlﬁcatxons _
increases (mcludmg advert:smg rates) or any other fees charged to the Purchascr or the Debtors
as a result of the assumptxon and assignment of any Purchased Contract on Exhibit C assumed
and assigned pursuant to this Order. Any prowsmns in any Purchased Contract on Exlubxt C that-
prohibit or cundmon the assignment of such agreement or allow the Counter-Party to such
agreement to terminate, recapture impose any penalty, condition on renewal or extensmn or
modify any term or condltmn upon the assxgnmeut of such agreement are elthcr deemed satisfied

or constltute unenforceable anh-assngnment prov:s:ons that are void and of no force or eﬁ'ect but
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only in-cbnnection with the assignment of the Purchased Cﬁntmct 'puréuant to the terms of this |
Order. -

(¢)  Upon the Closing and the payment of the relevant Cure Amounts,
the Purchaser shall be deemed to be substituted for each relevant Debtor as a party to each
Purchased Contract, and the Debtors and their estates shall be relieved from any liability for
breach of such wnmw bccurring after the Closing Date, The failure of the Debtors or the
* Purchaser to enforce at any time one or more terms or conditions of any Purchased Contract shall
notbe a waiver of such terrhs or conditions or of the right of thc Debtors or the Purchaser, as the
case may be, to enforce every term and condition of such contracts. The validity of the

+ assumption and assignment of the Purchased Contracts to the Purchaser shall not be affected by
. any existing dispute Between any of the Debtors and any Countef-Party to such Purchased
~Contract. Any party that may have had the right to cbnsent to the assignment of any Purchased
- Contract is deemed to have consented for the purposes of section 365(e)} (2} AXii) of the
_BMptcy Code. : ,
L 12, | Desiggm_tl- ion Right Contracts.

) ' (a) : Subject to the conditions set fdl_'th in’tixe Purchase Agreement and

. Mﬂiaﬁ't further Court order, the Purchaser shall have the right dﬁr_ing the applicable Designation

Rights Period to provide a written riotice to the Debtors requestmg (x) assumption and
assigninent of any Assignable Contract, or (y) assumption and assigament of any Assignable
Contract not designated by Purchaser cither as a Purchased Contract on Exhibit C, or an
Exclu&éd Cor:itract_fariof to Closing (‘co.llebﬁvely, *Designation Right Contracts™) or (2) the

rejection of ally Designation Right Contract. Upon the filing with the Court of a “Rejection

- Notice of Désignatig-)n Right Contract,” in the form atfached hereto as Exhibit D (the “Rejection
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Notice), the Designation Right Contract that is listed in a Rejection Notice shall be deemed
rejected upon the applicable rejection Effective Date (the “Reiection Effective Date™). -

2 o (i) - Uncontested Relectron. Wlthout further order of this Court and
subject to comphance with the Purchase Agreement, the Purchaser may direct the Debtors to
reject any Demgnat_rgn Right Contract for which no Cure Objectlon and no Adequate Assurance
Objectmn was tunely filed upon the earlier of (x) the date of ﬁlmg of such Rc_]ectlon Noticeon
the Bankruptcy Court s docket or (y) for non-residential real property leascs the date that the
property is vacated and surrendered to the Counter-Party. Neither the Purchaser nor the Debtors
- shall be liable for any administrative expenses or other claim incurred after the Rejection

- Effective Date for a Designation Right Contract that has been listed in a Rejection Notice.

(ii) Cont_ested Rejection. During the Designation Rights Period any
Désigné.ﬁon Right Contract for which either (x) a Cure ObjectiOn_rvas timely ﬁled andl_or (y)an
. Adequatg Assurance Objection was timely filed, may be rejected by the Debtors as directed by
- the Purchaser in accordance with the following procedures:

| (A) Reiecﬁon Notice. The Debtors will file a Rejeéﬁon Notice

to‘r.ejeét a Designation Right Contract pursuant to section 365 of the Bankruptcy Code, which
Rejectiorr Notice shall set forth, among other things: (i) the Designation Right Contract(s) to be
rej ected and (x) the names and addresses of the counterparties to such Agreement(s), and (y) the
. Rejection Effective Date for each such Designation Right Contra_ct(s),'which date (1) may not be

before the date of service of the Rejection Notice, and (2) in the case of an unexpired lease of

nonresidential real property (the_“.Leased Premises”), shall be the date that the Debtors provide
written notice of their unequivocal surrender of such Leased Premises to the respéctive landlord

and rettu'n, as applicable, the keys, key codes and/or alarm codes to the landlord (the “Surrender
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Qa_teé”); provided that no request to reject alease of non~m§idcﬁtial real property inay be.
withdrawn from a Rejection Notice after the Surrender Date absent the consent of the affected
landlord; (ii) a general description of the property to be abandoned with respect to any such
Designation Right Contact orl the Rejection Effective Date and the name and address of any third
party equipment or personal property lessors with a known interest in the property to be
abandoned; and (jii) the deadlines and procedures for filing objections to the Rejectfon Notice (as
sct.foriﬁ below). The Rejection Notice shall also include a copy of the proposed form of order
the Debtors intend 'fq submit with respect to the requested rejection, substantially in the form
annexed hereto as Exhibit E. | |
(B)  Service of the Rejection Notice. The Debtors will serve the,
-Rejecﬁon Notice (i)"ﬁy overnight mail service upon (a) the Désignatioh Right Contract
cduntciparties or laﬁdlords affected by the Rejection Notice and by email or facsimile upon their
counsel, if known, and (b) any third party equipment or personal property lessor with an intcresf
in aﬁy property to be abandoned and their counsel, if known; and (ii) by email or facsimile upon
(or by first class mail service in the event that email or facsimile c&ntact infqrmatidn'is not
readlly available): (-a) the United States Tmstee; (b) counsel to the Purchaser; and (c) counsel to
the Committee, | | | |
(C)  Objection Procedures. Partics objocting to a proposed
rejeétidn must file and serve a written objection so that such objection is filed with the Court and
is actually received by the follc.)wing parties (collectively, the “Objection Service Parties”) no
, laterthan ten (10) days after the dafe the Debtors serve the relevant R¢jection Notice: (a) couﬁsel
- to the Debtors; (b) the United States Trustee; (c) counsel to the Purchaser; (d) courisel to

* Committee; (e) the Designation Right Contract counterparty or landlord affected by the
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Rejection Notice or its counsel, if‘ known; and (f) any third party lequipme'nt- or personal property
lessor identified in the Rejection Notice. |
y (D)  Cerificate of No Objection. If an objection to the rejectlon
of any Demgnatmn Right Contract(s) is/are not timely filed, the Debtors shall file with the Court
a ccrtiﬁ_cate of no ij‘ection, with a proposed order rejecting such Designation Right Contract(s)
with the Rejection Eﬁ'ective Date to be set no sooner than tilc later of (i) 10 days after service of
'the Rej e.ctlon Notlcc (it) the Surrender Date or (iii) such other date to which the Debtors and the
counterparty or counterparties to such Designation Right Contract(s) have agreed.
(E)  Unresolved Objections. If an objection to the re_;ectlon of
‘any Demgnatlon Right Contract(s) is/are timely filed and not withdrawn or-resolved, the Debtors
. shall file a notice for a hearing to consider the objection for the Designation RJght Contract(s) to
| which such Obj ection relates. If such objection is overruled or withdrawn, such Designation
- RJght.Co‘ntract(s) shall be rejected with the Rejection Effective Date to be set no sooner than the
later of (1) 10 days after service of the Rejection Notice not\mthstandmg any extension of the
- ob_]ectlon deadline beyond such date pursuant to  Bankruptcy Rule 9006); (ii) the Surrender Date;
(iii) such other dale to which the Debtors and the countcrparty or counterpa.rties to such
Designation Right Contract(s) have agreed as set forth in the Re_lecnon Notice or as otherwise
ordered by the Court.
(iii) Abandonment of Property. The Debtors are authorized to abandon
' any personal property that may be located on Leased Premises on the Rejection Effective Date
 (the “Abandoned Personal Property”); and following the Rejection Effective Date, the landlord
Counter-Party may dispose of the Abandoned Personal Property “;ithout liability to any party.
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(iv) Ifan aﬁ‘ectéd landlord or counterparty or any other party in interest
(the “Rejection Claimant™) #sscrts a claim or claims against any Debtor arising from the rejection
of a Designation Right Contract, such Rejection Claimant shall submit a pl;OOf of claim on or
before the date that is thirty (30) days after notice of entry of the order rejecting the Designation
Right Contract. If a Rejection Claimant does not timely file such proof of claim, such claimant
shall be fo;ever barred from asserting a' claim for such rejection damages.

™) - Uncontested Assignment. Without further order of this Court and
subject to compliance with the Purchase Agreement, the Purchaser miay direct the Debtors to
a#sume and assign any Designation Right Contract during the Designation Rights Period. Any
Designation Right Contract for which: (x) no Cure Objection and no Adequate Assurance
| Objection was timeiy filed or (y) a Cuire Objection and/or an Adequate Assurance Objection was

timely filed but consensually resolved bcﬁveen the Counter-Party and Pﬁchaser, may be

assumed by the Debtors and assigned to the Purchaser upon the filing with the Court of an
“Uncoritested Assighment Notice” (in the f@rm attached hereto as Exhibit ) énd_payment'of any
- ap'plicame Cure Amount. Upon the filing of an Uncontested Assignmeit Notice, such
Designation Right Contract, without further order of the Court, shall be deemed to be, and shall
- be treated as, a Purchased Contract as if originally listed on Exhibit C for all purposes under this
Orde. o

i) : Conw Assignment. During the Designation Rights Period any
Designation Right Contract for which either (x) a Cure Objection was timely filed and/or (y)an - -
Adequate Assurance Objection was timely filed, may be assumed by the Debtors and assigned to
the Purchaser upoﬁ further order of the Court provided, that, the Debtors shall provide such

Counter-Parties with ten (10) days” notice of the Purchaser’s intent to seck assumption and
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assignment of sucﬁ Designétion Righi Céntract, w1th the oppoﬁuﬁity to object, and any hearing
- concerning a Cure Objection or Adequate Assurance Objection shs__ill occur no earlier than three
(3) days after the expiration of such notice period. To the extent the Court authorizes the
assumption and asmgnment of such Designation nght Contract, then upon entry of the order
authonzmg assumptlon and assignment, such contract shall be deemed to be, and shall be treated
as, a Purchased Contract as if originally listed on Exhibit C for all purposes under this Order.
| “ ()  During the Designation Rights Period and subject to the

Purchaser’s obligations under the Purchase Agreement and Transition Services Agreement,
(_inéluding, but not limited to, the Purchaser’s reimbursement obligations as set forth in section
25 of the Purchase Agreement), () each Designation Right Contract shall be held by the Debors
- and shall not be rejected pursuant to section 365 of the Bankruptcy Code unless and until the
Purchaser provides the Debtor with a Rejection Nétice; (ii) the Debtors shall not terminate,
~ amend, suppieﬁltz_nt;zmodify or waive any rights wiider any Designation Right Cohti'act or take
any. affirmative actmn not required by the terms thereof without the prior written c';'m.sent_ of the
- Purchaser; and (m) the ci-lapter 11 cases will not be converted, dismissed of closed prior to the

| explratlon of the Demgnatmn nghts Period, From and after the Closing Date, the Debtors shall
cooperate Wlth the Purchaser in any reasonable arrangement the Purchaser may request to
provide the Purchaser with aII the benefits of, or under, ‘the applicable Des1gnat10n Right
Conn-act, mcludmg enforcement for the benefit of the Purchaser of any and all rights of the
Debtors against any Counter—Party to the applicable contract ansmg out of such Cdunter-Party’s
breach.” Fonouﬁngfhé end of the Designation Rights Period any Designation Right Contract not

previously designated a Purchiased Contract or otherwise assumed and assigned pufsuant to an
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| Uncontested Assigml:lent ﬁotice or Court order shall be rejected pursuant to section 365 of the

| Bankruptcy Code without the need for a further court order. |
| (©)  The procedures set forth in this Order with respect to the rejection

or w@npﬁqp and assignment of the Designation Right Contracts shall not limit, restrict or
proh_ibit the Debtor‘s.ﬁ'om (i) seeking to reject or assume and assign.contracts or leases pursuant
to standard motion practice under the Bankruptcy Code, or (ii) seeking, pursuant to any suci1
- motion, rejection of .a'ny lease or contract retroactive to tﬁe iatcr of (x) the date that the Debtors
- first notified the Counter-Party of such rejectiph and (y) as to nﬁn-rcsidential real property

leases, the date the Debtors surrendered the property to the applicable Counter-Party.
| 13. | Adequate Assurance of Future Performance. The Purcha;er has provided
adei;uﬁie’ assurance of its future performance under the Purchased Contracts listed on Exhibit C
within the meaning of Bankruptcy Code sections 365(b)(1)(C), 365(b)(3) (to the extent
e;pplicabl_e) and 365(0)(2)(B). All oth_ér requirements and conditions under the Bankruptcy Code
for the assumption By the Debtors and as'Signment to ﬁc Purchaser of the Purchased Contracts
: have been satisfied for all Purchased Contracts (including Designation Right Contracts that are
subsequently designated as Purchased Contracts) where the Counter-Party did not timely file an
| Adequate Assurancc Objection. Upon the Closing: (i) the Purchaser shall be fully and

' m'evocably vested with all right, title and interest of the Debtors under the Purchased Contracts
listed on Exhibit C; and (if) the Debtors shall be relieved from any liability for any breach of
such Purchased Contracts occurring thereafter pursuant fo Bankruptcy Code section 365(k). |

| 14.  Cure. The Purchaser shall pay or otherwise satisfy the Cure Amounts in

accordance with the Purchase Agreement with respect to any Purchased Contract on Exhibit C of

any Designation Right Contract that is subsequently designated as a Purchased Contract pursuant
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to the ﬁmvisions of this Order. Except with mpect to any Purchased Contract on accoﬁnt of N
which an objection to the Cure Notice was filed in accordance with the Bid Procedures Order,
the Cure Amounts are hereby fixed at the amounts set forth in the Cure Notice, and the
applicable Counter-Parties are hereby forever bound by such Cure Amounts. The payment of the
 applicable Cure Amounts (if any) shall (a) effect a cure of all defaults existing under the
applicai:le Purchased Contract as of the Closing‘ Date, (b) compensate for any actual pecunigry
- lossto such non-Debtor party resulting from such default, and (c) together with the assumption
| and assignment of the.Pumhaéed Contract to the Purchaser, constitute adequate assurance of
future performance thereof, : : o | :
15, Supplemental Cure and Adequate Assurance Hearing. The Court shall
hold a'-he_a:ing on Féi;ruary 27,2012 at 2:00 p.m. (prevailing Eastern Time), or such other and
ﬁxrther‘héaring as the Debtors, the Purchase r and the ‘Counter-Pérties may agree, to consider any
Adequate Assurance Objections or Cure Objections that were filed and otherwise made in
_ accordance with the Bid Procedures. Order.
16. ' License Approvals,
' (a)  The Debtors shall cooperate fully with and support the Purchaser
in executing such ai;plications_‘ and furnishing such documents as are necessary for the Purchaser
to secure the administrative transfer or new issuance of all Liquor License Apﬁmva.ls. All
| applicai)lc-federal, state and/or municipal alcoholic beverage control, law enforcement, and
regulatory agencies are directed ﬁot to interrupt any activities of the Business assoéiated with
the purchase, st_orag'é, sale or service qf food and beverages, including alcohol beverages,
without first bringiﬂg the matter before this Court. Furthermore, the Business shall continue

~ operating under all existing alcoholic beverage and other licenses and permits of the Debtors
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until such licenses have been administratively transferred of newly issued to ﬁe Purchaser,
inciuding, but not limited to, the state and/or municipally-issued alcoholic beverage licenses .
spec:ﬁcally identified on Exhibit G to this Orde;' » State food service licenses, local occupational
licenses, and any other licenses or perm1ts already held by the Debtors and needed by the
Purchaser to continue operation of the Business without interruption (collectively the
“Government Licenses™).
. (b) . Tothe greatest extent available under applicable law, the Purchaser
- shall be authoriied, as of the Closing Date, to operate under any and all of the Goverrﬁnent
Licenses of the Debtors with respect to the Purchased Assets and the Purchased Contracts, and
' a]l Government Licenses are deemed to have been, and hereby are, directed to be transferred by
 judicial order of this Court to the Purchaser as of the Closing Date. The judicially-directed
transfers of the Government Licenses ordered iay this Court: (i) shall be in effect while the
. Purchaser, with assxstance from the Debtors, works promptly and diligently to apply for and
: secure all necessary state and/or municipal approvals for the admxmstratlve transfer or new
. 1_ssuance of such Government Licenses to the Purchaser; and (ii) shall terminate on a license-by- -
license basis foliowihg the final determination of the Purchaser’s application for adminisu'at_ive
transfer or issuance of such Governmental License to the Purchaser. |
(¢}  To the extent any Government License necessary for the operation
bf the Business is determined not to be an executory contract assumable and assignable under
- Bankruptcy Code section 365, the Purchaser shall apply for and obtain with the Debtors” full
=coopera;tion the adniinistrative transfer or new issuance of each such necessaxy.licensc or permit
promptly after the Ciosing, and such necessary licenses or permits of the Debtors shall be

maintained in good standing by the Debtors to the fullest extent allowed by applicable state
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| and/or municipal laws fof the Purchaser’s benefit until they are duly transferred to the Purchascr
or equivalent new licenses and permits are issued- to the Purchaser.
17.  Binding Effect of Order. This Order shall be binding upon and shall
govern the _acts of all persons and entities, inéluding without Jimitation all filing agents, filing
. | officers, title agents, title companies, recorders of mortgages, recorders of deeds, registrars of
deeds, administrative agencies, governmental departments, secretaries of state, federal, state and
local officials, and all other persons and entities who may be reql.ured by operatnon of law, the -
duties of thelr ofﬁcc or contract, to accept, file, register or otherwise record or release any
documents or instruments, or who may be required to report or insure any title or state of title in
or to any of the Purchased Assets. The terms and provisions of the Purchase Agreement and this
Order shall be bmdlng in all respects upon each of the Debtors and their successors or assigns,
their estates, all creditors of (whether known or unknown) and holders of equity interests in the
'Debtors, the Purchaser and their respective Afﬁliatcs, succcssoré and assigns, and any affected
third parties, including, but not limited to, all persons asserting Intcrests in the Purchased Assets
and all non-Debtor Counter—Partxcs to the Purchased Contracts, nohmthstandmg any subscquent
appointment of any trustee of the Debtors under any chapter of the Bankruptcy Code, as to which
-trustee(s) such tem and provns:ons likewise shall be binding. This Order and the Purchase
Agreement shall imure to the benefit of the Debtors, their estates, their creditors, the Purchaser,
#nd their respective':Afﬁl_iate's, successors and assigns.
18. * Fair Consideration: Bankruptcy Code Seﬁtion 363(n). The consideration

provlded by the Purchaser under the Purchase Agreement constitutes (a) reasonably equwaleut |
value under the Bankruptcy Code and the Uniform Fraudulent Transfer Act, (b) fair

consideration under the Uniform Fraudulent Conveyance Act and (c) reasonably equivalent
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value, fair consideréﬁon and fair value 'under any other _appiicable laws of the United Stafes,‘ any
 state, territory or possession, or the District of Columbia. The Transaction may not be avoided,
or costs or damages imposed on or awarded against any party in interest in these bankruptcy
cases under Section 363(n) or any other provision, of the Bankruptcy Code.

19. Paxt_n_ ent of DIP Obligations. In connectioﬁ with, and as part of, the
Closing, (a) cash inaﬁ amount equal to the outstanding DIP Obligations (as defined in the DIP
Order) other than the face amount of the then issued and undrawn Letters of Credit (as defined in
the DIP Credit Agreement (as defined in the DIP Order)) under the LC Facility (as defined in the
DIP-Order), calculated as of the Closing Date by the DIP Agent, shall be paid dlrcctly by the
Purchaser to the DIP Agent on the Closing Date by wire transfer for distribution to the DIP
Secu‘rei:l Parties.and the Prepetition First Lien Secured Parties (each as defined in tfxe DIP Order)
as indefeasible paymcnt of such DIP Obligations; and (b) cash in an amount equal to (x) one
3 huudred percent (100%) of the total face amount of the then outstandmg Letters of Credxt,
calculated as of the Closing Date by the DIP Agent, plus (y) the aggregate maximum amount of
all Pdst—Closing Letter of Credit Fees (as defined below) for the remaining portion of the ﬁonl"h '
in which thé'Closin'g" occurs and the three months thereafter (assuming that all then outstanding
Lgttérs of Crcdltremaln outstanding until the _earliér of (A) tﬁeir then existing expiraﬁon date
and (B) the Iast day 6f such three month period) (the amount referenced in this clause (y), the
;‘Post~Ciosgg' g Letter of Credit Fee Deposit,” the amounts referenced in the immediately
preceditig clauses ® and (y), collectively; the “L/C Cash Collateral”), shall be paid diréctly by
 the Purchaser to the DIP Agent on the Closing Date by wire trahsfer to cash collateralize the
outstanding Letters of Credit and secure Purchaser’s pajrment of theé Post-Closing Letter of

Credit Fees. From the Closing Date until the expiration or termination of the last outstanding
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Letter of Credit (incfuding those Letters of Credit with respect to which the time for delivery of a
mnnmaﬁon notice prior to automatic renewal passed prior to the Closing Date), the Purchaser
shall pay to the DIP Agent for each month during which any Letter of Credit remains
outstanding, a fee (ihe “Letter of Credit Fee™) in an amount equal to the product of the average
daily undrawn face amount of all Letters of Credit issued, guaranteed of supported by risk
. partlclpauon agreemcnts multxplled by a per annum rate equal to 2.00% (whxch rate shall be
mcreased to 4.00% durmg any penod in which the Purchaser does not comply W1th the terms of
thls Paragraph 19 and Paragraph 20 below) (the “Post-Closing Letter of Credit Fee s”). Each
“month, the DIP Agent shall provide Purchaser with a notice with the calculation of the Post-
Closing Letter of Credit Fess and the applicable interest rate, and shall provide Purchaser with
- two (2) business days to make such payment. The Post-Closing Letter of Credit Fees shall be
paid to the DIP Agent for thc'.beneﬁf of the applicable DIP Secured Parties in cash in arrears, on
the first day of each calendar month (the “L/C Fee Payment Da ”). On each L/C Fee Payment
Date, the Purchaser shall remit to DIP Agent, or the DIP Agent shall remit to Purchaser, as
| applicable, cash fo réplenish (or reduce) the Post-Closing Letter of Credit Fee Deposit so that the
_ amount of such Post-Closmg Letter of Credit Fee Deposit immediately followmg such
'ren'uttance will beno less than thc aggregate maximum amount of Post-Closing Letter of Credit
Fees that could become due and owing under this Paragraph' 19 for the ninety (90) day period
immediately' following such‘IJC Fee Payment Date assuming that all then outstanding Letters of
Credit remain outstandmg until the earlier of (x) their then existing expiration date and (y) the
last day of such three month period. The DIP Agent shall be entltled to apply the L/C Cash
Collateral to all outstandmg obligations in respect of the Letters of Credit under the DIP Credit

Agreement, including all Post-Closing Letter of Credit Fees and the Ancillary Fees (as defined
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below), as and when such amounts would have been due and payablé under the DIP Credit
Agreement if such DIP Credit Agreement remained in effect through and including the
expiration or termination of the last outstanding Letter of Credit issued under the L/C Facility.
The DIP Agent and ﬁIP Scc;ﬁred Parties shall have the right not to renew any and all Letters of
-Credit ﬁt the end of :-their_respeqtive current terms (without taking into account any evergreen or
other renewal provi;sion that have not extended the terms of the Letters of Credit on or before the
: Closing'- D#te) and shall have the right to deliver any temlin_ation notice related thereto to
effectuate such termination, As soon as reasonably practicable, but in no event later than four )
business -days following the date on which a Letter of Credit has expired or been terminated and |
the DIP Secured Parties (and any corresponding letter of cfcdit issuer) have no further
~ obligations to honor any drawing in respect of such Letter of Credit, the DIP Agent shall return
to the Purchaser by ‘wire transfer to an account specified in writing by Purchaser a portion of the
L/C Cash Collateral equal to (a) 100% of the face amount of such Letter of Credit that has
' expi_red or terminated without being drawn plﬁs the portion, if any, of the Post-Closing Letter of
Credit Fee Depos.it' fglating to the portidn of any Post-Closing Letter of CMit Fee that had not
yet acctued on account of such expired or terminated Letter of Credit, minus (b) all reasonable
. costs and expenses incurred by the t)IP Agent on account of obligations with respect to such
- Letter of Credit or, without duplication, such reasonable fees, charges and expenses in respect of
the issuance, ncéotié.tion, acceptance, amendment, transfer and payment of such Letter of Credif '
- i or'qthe:rwise 'payah_lé pmsuaht to the #pplicaﬁon and related documentation under which such
Letter of Credit waslssued (‘%hé_“Angillirx Fee”), and the DIP Agent and DIP Secured Parties
will thereafter have no further interest in such returned L/C Cash Collateral. If the Purchaser

provides a behcﬁciéry of any Letter of Credit with a replacement Letter of Credit, then upon
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~ such beneficiary’s return to the DIP Agent of the undrawn existing Letter of Credit and the
termination of such-Letter of Credit, and as soon as reasonably practicable, but in no event later-
than four (4) business days following the date on which a Letter of Credit has expired or been
terminated, the DIP. Agent shall remit to Purchaser or its designee by wire transfer to an account
specified in writing by Purchaser an amount equal to that portion of the L/C Cash Collateral that
collateralized such Letter of Credit as calculated in accordance with this Paragraph'-l 9 including
the portion, if any, of the Post-Closing Letter of Credit Fee Dcposit relating to the portion of any
Post-Closing Letter of Credit Fee that had not yet accrued on account of such returned letter of

- credit. Notvvlﬂ:standmg anything to the contrary set forth herein, DIP Agent shall use its
reasonable best efforts to cooperate with Purchaser in the replaccment of all or any portxon of the
Lettcrs of Credit mcludmg, without lumtanon, causing Letter of Credit Cash Collateral to be
transferred to any new or replacement Letter of Credit provider upon the return to the DIP Agent

and termination of such undrawn Letter of Credit.

20. Liens on the L/C Cash Collateral. The DIP Agent, on behalf of the DIP

- .Secured Parties, shail have, #ﬁd the Purchaser shall grant to the DIP Agent, a first priority
perfected lien and s;ebcyrity interest in the L/C Cash Collateral to secure its obligations relating to
the Letters of Credit, the Post-Closing Letter of Credit Fees and all other reiated fees and
expenses relating to such Létters of Credit. This Order shall be sufficient and conclusive
evidence of the vaii'dity, enforceability, perfection, and priority of the DIP Agent’s first priority
perfected lien and security interest in the L/C Cash Collateral without the necessity of (a) filing
or recording any financing statement or other instrument or document which may otherwise be

' required under the law of any jurisdiCtiﬁn or (b) taking any other action to validate or perfect

such liens or to entitle the liens to the priorities granted herein. In addition to the foregoing, the
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Purehaser shall enter into, execute and deliver.an agreement in form and substance reasonably
acceptable to Purchaser and the DIP Agent, which shall (x) evidence the valldtty, enforceability,

“perfection and priority of such first priority lien and security mtermt in the L/C Cash Collateral,
and (y) evidence the obhgatlon of the Purchaser to reimburse the DIP Secured Parties in
accordance thh the DIP Credit Agreement for all amounts drawn under the Letters of Credit and
to pay the Post—Closmg Letter of Credit Fees and Ancillary Fees in accordance with this Order.

- The execution and delivery of such agreement by Purchaser shall be a condition precedent to the
Closing that may be waived only by the DIP Agent in its sole discretion. The DIP Agent may, in
its sole discretion (and at its sole cost and expense), enter into and file, as apphcable, financing
statements, seeunty agreements notices of liens, and other similar documents, and all such
financing statements, security agreements, notices, and other agreements or documents shall be

- deemed to have been filed or recorded at the time of and on the Closing Date. Without limiting

the foregoing, the DIP Agent may file a photocopy of this Order as a financing statement with

any recording ofﬁce:designated to file financing statements or similar office, and in such event,
the subject filing or recording officer shall be authorized to file or record such copy of this Order.

The terms and conditions of the foregoing Paragraphs 19 and 20 hereof shall govern and control

_nott'avithétanding any provision of this Order or the Purchase Agreement to the contrary.

21.  Good Faith. The Transaction was negotlated at arm’s-length and was

-undertaken by the Debtors, the Purchaser, the Directing Noteholders, and the Prepetition Second
Lien Trustee thhout collusion and in good faith, as that term is used in Bankruptcy Code

seetxon 363(m) and, accordingly, the reversal or modification on appeal of the authonzatlon

provided herein to consummate the Transaction shall not affect the validity of the Transaction

(including the assumption, assignment and sale of the Purchased Contracts) with the Purchaser,
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unless such authorization is duly stayed pending such appeal. The Purchaser is a good—faith
purchaser of the Purchased Assets, and is entitled to and granted all of the benefits and
protéctions afforded by Bankruptcy Code section 363(m).

22.  Surrender of Possession. Except as otherwise expressly provided in the

Purchase Agreement, all persons or entities, presently on or after the Closing Date, in possession
of some or all of the Purchased Assets are directed to surrender possession of the Purchased
Assets to the Purchéser on the Closing Date or at such time thereafter as the Purchaser may
requesi. The Debtors agree to exercise commercially reasonable efforts to assist the Purchaser in
assuring that all entitics that are presently, or on the Closing Date may be, in possession of some
~ or all of the Purchased Assets in which the Debtors hold an interest will surrender possessxon of
‘the Purchased Assets either to (i) the Debtors before the Closing Date, or (ii) the Purchaser on or
| after the Closngate.

23. ' Professional Fee Escrow Account. The Purchaser shall deposit into the

Professional. Fee Escrow Account the amounts reqlurcd by Sections 2.3(n) and 2. 3(0) of the

Purchase Agreement. Noththstandmg anything to the contrary herein, in the Budget, the

Purchase Agreement, or the Professional Fee Escrow Agreemcnt, this Court shall retain -
Junsdlct:on over thé alloca,tmn of, the procedures for the disbursement of and the payment of

* funds from the Professional Fee Escrow Account. The Court shall determine the allocation,

- allowsiice and a.mounts of pa)'rmcnts to professionals from the Professional Fee Escrow Account

 "pursuant to its consideration éf final foe applications filed by Professionals in these Cases, and

| "116 paythents shall bé made from the Professional Fee Escrow Account except pursuant to further

order(s) of this Couit. To the extent any funds remain on deposit in the Professional Fee Escrow
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Accourit after satisfaction of all payments ordered to be paid by th Court from such account,
such remaining funds shall be returned to the Purchaser.
' " 24 Other Allowed Administrative Expense Claims Escrow Account. The
| Purchaser shall deposit into the Other Allowed Administrative Expense Claims EScrow Account
as reqiired by Section 2.3(m) of the Purchase Agreerment. The allocation of, and the procedures
for the disbursement o, the funds from the Other Allowed Administrative Expense Claims
,Accoui-lt as set forth in the Purchase Agreement is hereby approved and authorized. Any funds
" remaining on deposit in the Other Allowed Adminilslra_tive Expense Claims Escrow Account
-after satisfaction of all of the Other Allowed Administrative Expense Claims shall be remitted to
: the_Debtor’s. |
| 25.  Releases Approved and Effective Against All Parties. The releases set
forth in section 13. Il(b) of the Purchase Agreement are incorporated as if set forth in full herein
and‘are he_reby appmved and shall be, and hereby are, effective and binding, subject to the
respectlve terms thereof on all Persons and entities to the extent set forth therein, and no Person
or entlty shall possess standing to assert any matters descnbed by sectmn 13.1 l(b) of the |

-Purchase Agreement after the Closing Date.

' 26.  Avoidance Actions. The sale of the Avoidance Actions (as defined in the
. DIP Orde.r) pursuant to the Purchase Agreement is hereby approved To the extent any
Avoidance Action is not assignable to the Purchaser or any of its designees, assignees, and/or
succeséom, the Debtors, and any chapter 11 or chapter 7 trustee (or any other deeignee) of the
- - Debtors and their estates, shall be prohibited from bnngmg any such Avoidance Actions against

the Purchaser its Aﬁihates designees, assignees, and/or successors.
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27. . Debtors’ Name Change. Pursuant to the requirements set forth in section
8.9 of the Purchase Agreement, the Debtors shall change their name reasonably sétisfactory to
the Purchaser which does not include the words “Real Mex” “Chevy’s” “El Torito” “Acapulco
or any other trade name, trade mark, corporate name, service mark or the domain names
conveyed to the Purchaser in the Purchase Agreement, either alone or in combination with other
words, graphics of designs. As soon as practicable after the Debtors cilange their legal name in
| accordance with this paragraph 27, the Debtors shall file a notice reflecting such legal name
change and a rcvised form of caption for use in these chapier 11 cases. Upon the Debtors’ filing
. of such notice, (i) the case caption to be-used in these chapter 11 cases shall be changed to reflect
the revised form of caption proposed by the Debtors, and all parties filing pleadings and other
papers in i:hese chapter 11 cases shall use such revised caption, and (ii) the Cleﬂc of Court is
directed to take any 'éiction necessary and appropriate to reflect such new case caption, including
mal%ing‘ﬁyappmpﬁate docket entry.
28.  Consumer Privacxr. The rccommcﬁ'da_itions contained in the Ombudsman
Report are incorporéted herein by reference, and the Debtors and Purchaser shall comply with
such-recomnieﬁdatii-ins as they are applicable to Qualified Buyers (as defined in the Ombudsman
- . Report).- The transfer of all consumer “personally identifiable information” (as defined in section
101(41A) of the Barkrupicy Code) from the Debtors to the Purchaser is approved.

29" Conduct of the Business Pending Closing. During the period after entry of

tlusOrder through-tiie Closing Date (the “Bre-Closing Period™) the Debtors shall (i) conduct the
Busmess only in the Ordinary Course of Business in accordance with the Budget and (ii) in |
comph_ance wﬂ_‘h the applicable provisions of the Purchase Agreement and this Order. The

Debtors shall certify to Purchaser, on a weekly basis, that cash expenditures made during the

DOCS_DE:177974.1 73521-001 .
#4848-0972-5966 . 50

TRADEMARK

| : REEL: 006078 FRAME: 0620




Pre-Closing Period (i) have been made in accordance with the Budget, and (ii) comply with the
- covenants set forth in Section 8.2(a) of the Purchase Agreement.

30, Bulk Sales Law. No bulk sales law or any similar law of any state or other

jurisdiction shall apply in any way to any of the Transaction.

31.  Retention of Junsd:chon This Court retains excluswe jurisdiction, to

among other thmgs, mtelpret, implement, and enforce the terms and pI'OVlSlOllS of tlns Order and
the Purchasc Agrccment, all amendments thereto and any walvers and consents thercunder the
| Anclllary Agreements and cach of the agreements executed in connection with the Transaction,
.‘ _including, bot not limited to, retaining jurisdiction to (i) compel delivery of the Purchased Assets
| to the furchaser; (ii) compel delivery of the Purchase Price or performance of other obligaﬁons
owed o the Debtors; (jii) i interpret, implement and enforce the provisions of tlus Order and the
- Purchase Agreement (iv) adjudicate, if necessary, any and all disputes arising out of, concermng
or otherwise relating in any way to_ the Transaction; (v) protect the Purchaser against any |
Interests in the Deb't_o_rs or the Purchased Assets of any kind or nature whatsoever, attaching to .
the proceeds of the Transaction; (vi) resolve Cur_e Objections and Adequate Assurance
: bbjections; (vii) determine the proper allocation and payment of amourits deposited in the
Professional Fee Eéorow Account, aod (viii) enforce any release granted hereunder or pursuant to
 the Purchase Agreement.

32. ' Non-Material Modifications. The Purchase Agreement and any related -

‘agreements, documents or other instruments may be waived, modified, amended or
- supplemented by agreement of the partics thereto, in a writing signed by such partios, and in

occordanco with the terms thereof, without further action or order of the Court, provided that any
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sﬁch wﬁvcr, mﬁdiﬁcaﬁon; -amendment or supplement does not have a mafeﬁal adversé effect on
~ the Debtors’ estates.

33. . Subsequent Plan Provisions. Nothing contained in any chapter 11 plan
confirmed in the Debtors’ cases dr any order confirming any such plan or in any other order in
these chapter 11 cases (including any order entered after any conversion of any or all of these
cases to cases under chapter 7 of the Bankruptcy Code) shall alter, conflict with, or derogate
from the provisions of the Purchase Agreement or this Order.

34. ' Pepsi Equipment. Notwithstanding ﬂxe'fofegoing, the Debtors’ proposed
sale of .thei; opemﬂng assets shall not include the sale of fountain, bar and related equipment

| owned by Bottling Group, LLC and/or its afﬁliates-énd subsidiaries, operating collectively as

. P'epsi- Beverages Cémpany, whether currently in the possession of the Debtors or othelfwise (the

7“‘2_.cpsi,f@uipmenr”); provided that (i) nothing in this provision is intended to limit, restrict or

| ~ prohibit the Debtors’ right to assume and assign to the Purchaser, pursuant to sect:on 365 of the
: Bankruptcy Code, any of the Debtors contracts with Bottling Group, LLC, Pepsi Beverages
- Company, Pepsi-Cola Fountain Co., Inc. or any of tllexr affiliates (the “ngéi Contracts™) and (ii)

fdllowing any such assumpﬁon and assignmént the Purchaser shall have the right to continue to
. use tlie Pepsi Equipment in accordance with the terms of the Pepsi Contracts.

35.  Failure to Specify Provisions. The failure to specifically refer to any

- part:lcular provisions of the Purchase Agreement in this Order shall not diminish or impair the

| -eﬁ'ectlveness of such prowsmns it being the mtent of the Court that the Purchase Agreemcnt be

" authorized and approved in its entirety; provided, however, that this Order shall govern if there is

~ any inconsistency between the Purchase Agreement (including all ancillary documents executed
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| ._in oonnectioﬂ therewith) and this Order. Likewise, all of the provisions of this Order are non-
severable and mutuglly dependent.

36. Automatic Stay. To the extent applicable, the automatic stay pursuant to
section 362 of the Bankruptcy Code is hereby lifted with respect to the Debtors to the extent
necessary, without further order of the Court (a) to allow the Purchaser to give the Debtors any
notice provided for in the Purchase Agreement, and (b) to allow the Purchaser to take any and all
- actions contemplated or permitted by the Purchase Agreement,

37.  No Stay of Order. Notwithstanding the provisions of Bankruptcy
Rules 6004(h) and 6006(d), this Order shall not be stayed and it shall be effective and
_ cnfdrceable immediately upon its entry. Time is of the essence in closing the Transaction and
the Débtors and the Purchaser intend to close the Transaction as soon as practlcable Any party
: objecung to this Order must exercise due diligence in ﬁhng an appeal and pursuing a stay, or risk
1ts appeal being dlsmlssed as moot.

38, Coopgratlon with Administration of the Estate The Debtors shall retain
or shall be- pemn&ed reasonable access to the books and records after the Closing Date in order
to‘admlmster their bankruptcy cases or otherwise manage their affairs. The Purchaser and its
- employees shall, at the expense of the Purchaser, promptly and unconditionally cooperate with
- all reasonable rciluests of the Debtors and provide'an;v infér’matior; or documentation reasonably

necessary or desirable to enable the Debtors to administer their estates, reconcile claims or
otherwise miage thcir affairs.

39. " Confidentiality Agreements. The Debtors are authorized to enforce theis

rights vinder any cofifidentiality agreements they entered into with other potential bidders with
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rcspectto the Purchased Assets for the beneﬁt‘olf the Purchaser for the term of each res;iective :

confidentiality agreement, -

40. . Oracle America, Inc. Objection. Oracle America, Inc. (“Oracle”) filed an
objection to the proposed assumption and assignment of certain agreements between the Debtors
and Oracle {Docket:No. 7 S 8) (“Oracle Objection”™). The Purchaser, the Debtors and Orac_:_le will
subxﬁif & separate order resolving the Oracle Objection. Oracle reserves all rights with respect to
its objection,

41.  Further Assurances. From time to time, as and when requested by any

paﬁy, each party to the Purchase Aécement shall execute and deliver, or cause to be executed
' and delivered, all such documents ;md instruments and shall take, or cause to be takg;l, all such
further or-other actions as such other party may reasonably deem necessary or desirable to

. consummate the Transaction, including such actions as may be necessary to vest, perfect or

~ confirm, of record or otherwise, in Purchaser ts right, title and interest in and to the Purchased
A.-v.sets.;' ' - |

Dated February 22, 2012
Wilmington, Delaware

HONORABLE RRENDAN L. SHANNON,
STATES UPTCY JUDGE
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Real Mex Restaurants, Inc., Docket No. 1:11-bk-13122 (Bankr. D. Del. Oct 04, 2011), Court Docket

General Information

Court United States Bankruptcy Court for the District of Delaware;
United States Bankruptcy Court for the District of Delaware
Docket Number 1:11-bk-13122
Status CLOSED
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